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Joititia  est  eonitaiu  et  perp«taa  volanUs  sutim  euiaae  tribaendi.    Juris  pneoepta  sunt  tres  :   honeste  vivere,  altet- 
um  non  Uedere,  taam  caique  tribvere.— Justiiiiah  :  ilieBST. 


At^  KoX^  Srav  afufmrfiTrriKrip  M  rhv  SiKturr^p  Korra^^iyoviny.  rh  h^hrX  rhv  Ziicturr^v 
ityai,  Urcu  iffrljf  hrl  rh  liiKatoy.  6  yiip  BiKcurr^s  jBodAcrcu  tlvaty  oXov  ffiKoioy  iffi^X'^"* 
— Abihtotles,  Nich.  E.  LV.  C.  4. 

The  reason  of  the  Law  is  the  life  of  the  Law :  for  thouj^h  a  man  can  tell  the  Law,  if  be  know  not  the  reason 
thereof  be  shall  soon  forget  bu  superfldal  knowledge.  But  when  he  llndeth  the  right  reason  of  the  Law,  and  so 
brinaeth  it  to  bis  natural  reason,  that  he  oomprehendeth  it  as  his  own,  this  will  not  only  serve  him  for  the  under- 
standing of  that  particular  case  out  of  many  others :  for  '  cognitio  legis  est  copulata  et  complicata' :  and  this  know- 
ledge wiU  long  remain  with  him.— Co.  Litt  :  Sac.  388. 


Tone  nnumquodqoe  scire  dieimur,  qoun^l^isnnuca^pam.  seire  pntamus.*  Scire  antem  set  preprie  rem  rationeer 
per  causam  cognescere.— Coaa  on  Litt  :  BacT.  S8&.  *  «^   ^    • 

"  UvjuM  disdplinae  studium  atque  cognitio  in  principiis  quidem  tetra  et  aspemabilis  insuarisque  esse  et  inutilii 
▼ideri  solet :  sed  ubi  aliquantum  processeris.  tnm  oenique  et  emolumentum  ejus  in  animo  tuo  duacd>it,  et  seqnetur 
quKdam  diacendi  rolnptas  insatiabiUs  **— Avlcs  Obllivs. 
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C.VSE   OF    DRAKE    A.ND  OTHEliS  v.\ 
:     BliOWN  AND  OTIIEES. 

(Monti/  Market  licclcw.) 
TnE  laws  of  a  comi^crcial  country,  in  regard 
to  its  every  day    commercial   transactions,    arc 
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were  not.  ^T^jj^aiou  ^ouj:fyoo.  oi^  ur  qnoijo  sm  s  L  ^ro/^ 
usage  am  put.    'ipsunt    uodn  %i,i  jo^u  o,,^V5^/ 
u-isnotvOJojoaoi,;    puV  toiqisuoku  o.ii  V,rop ^u  ' 
tract  not.tin.u  gjopop  oiif^uifp  ./o^^y  o]  ssanisiu,  J 
inperied./inno.jTi   ojqnoaj    .loiiUrfr/uu  oyin  7 
buyers  r^'oA  puu  'qsuj  oqf  "rfo-spoo.^'  o.n  no^"*^ 
Ills  the  puR'p^os  JO  iiiSnoq  4u»;4v  noc'iMiAv 
any  part  fff-u  I  .,  'soijdoj   'po|ja  ni  -'Mud  sir" 
market  ^'^MX     ./<'>iqno.u  jtioa  .loj'uoijonn/ 
modities  noissimmoo  u  oi^anif.)  pun  Wop  / 
10  havep»in  JO  spooa'?  ^^W  om  ^inun  mivb ^  / 
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und     sclie^>i-W6vv,in  TO,  .>n;K  onS),noAvV  iViOy^  J 
in  thac  market.     It  is  b^^causo  he  po8seaiH3»,  vi\«' 
supposed  to  possess,  a  better  and  more  intimate 
knowledge  of  tiiese    particulars,    so.  essential 
tofaciUtate  the   ready  sah*  and  purchase,  and 
t!ie  prompt  transfer  of  mercantile  commodities 
from   one    person  to  nnother,  that  he  becomes  a 
broker.  'The  merchant  having  commodities  to 
l>uy    or    to  sell    has    recourse    to     him     and 
employs     him    in    that    capacity,    because  lie 
does  not   himself  possess,     and    has    no     ade- 
quate means  of  acquiring  that   intimate  know- 
ledge, at  the  moment  lie  maj'  want  to  make  use 
of  it.     The  merdiajii  or  investor  says  in  effect 


p 


TOPICS  OF  JURISPRUDENCE : 


c 


%xh  to  %  #fficr0f  %  |n&tt  |ttige. 


BY 


BRUCE  NORTON,  ESQ. 


B  AEBISTER- AT-LA  W . 


UM  et  perpetu*  TolunUs  room  cidqne  tiiboendi.    JoHs  prccepU  luat  trei :  honeate  viverf,  alter- 
i  eniqae  tribuere.— Jostihiax  :  Dxobst. 


Ai^  Italy  Bray  afju^urfiririaffiv,  M  rhv  Zucwrr^v  icoro^rc^Tovo'ti'.  rh  ^M  rhv  ^ikoutt^v 
Hvaiy  I4y€u  4irr\w  M  rh  BIkcuov.  6  yitp  ilica(rT^s  6o6\€rcu  elvoi,  oTou  Hkouov  efii^vxop' 
— Abibtotles,  Nich.  K  LV.  C.  4. 


The  rea«m  of  the  Low  ia  the  lUi?  of  the  L«w :  for  though  •  mut  can  tell  the  Law,  if  he  know  not  the  reason 
ti^tnoi  he  a^^raoonTforget  hia  anperflcial  knowledge.  But  when  he  flndcth  the  rfybt  reason  of  the  Law,  and  ao 
hn^Bt^Htomm  nstoral  reaaoB,  that  be  comprehei^Mh  it  aa  hia  own.  this  will  not  only  cervc  htm  fur  the  undcr- 
ttaiKf«*g  9f  ttMl*  psrtSeolar  eaae  oat  of  many  othera :  for  'cognitio  lei^is  est  copulata  et  complicate':  and  this  know- 
ledge  will  long  remam  with  him.— Co.  Litt  :  8bc.  888. 


Tmo  mflmupiDeUiiie  scire  dicimar,  qnun  ipeam  < 
u — Cobb  oir  Lirr :  Sbct.  383. 


I  acire  pnt&mus.    Scire  aatem  aet  proprie  rem  ralione  ct 


PART    I. 


MADRAS: 
pKINTED   AT  THE   SCOTTISH   PRESS, 
BY  GRAVES  AND  CO. 
186  0. 


R 


'   CVSE    OF    DEAKE    ASD  OTHEUS   r.  • 
BEOWX  AND  OTIIEIIS. 

I  (Mont. J  Market  Bcvieio.) 

'  The  lav\'s  ot*acomivcrcial  country,  in  regard 
to  its  every  day  comniercial  transactions,  '«-- 
always    amofi^^iaa  i|i)onr()|i'rn  iti^llliihliriti 
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oiy  jaTjiatf.w  lo  *]ou  jo  '[hioo  jod  ^  [Buopipjiu  t^ij^ 
soAiaooj  ja^ojq  oi]i  joqioifAV  *4T7i|}  poAOid  iC[jt;o|.) 
sBAi  ^i    pnu  i  spafqo    pu«    sniao)  umo  .iioqj  .uj 
panjOAoy  oq  ^snui  qoiqii  's^uocaoi^uTUJB  jo  's|oi?.n 
-uon  iBiaads    ojb   osoip    ^ng     'ianoin  asuqoand 
'^qi  |o  ^uatrrABd   otj)   «9o;uBjBnS   oq  ji  -ijaao  Jod 
\  joq:|oo'B  puB  ^X.woni  ostJijojnd   oq^  no  iioissiiu 
-moo  •:jn3o    jod  \  soAiaooj   J05[ojq   oq)  'aooB^s 
•Ml    joj    'qDiTj.VL      ni    ';ndq/)    oq;     pno   J3:^ojq 
oq^     Ti)OA\'}oq    op*cui     oq     Xnrn     S]uomo)^iinjji} 
jTiinods  qoiqAV    lit    foft?d  ojb  ojoq^   ynxyx  p.iAojd 
of  the  othc)  iC[iT?:}nopioui     st^ai.     %\       -jCouom    osnq.und  oqi 
as  tliemost  JOJ   :jnaip    f?iT[    o:j   ^in^!l   -^fji^wosjod  si  JOTfojq 
men,  are  tl  aq;   *!}OTIJ]uou   aqj   ni   posopsip   lou   si     juA'uq 
legal,     and  aq';  jo    oniBa    oq;  qoiijAi   m  sdSBO  nu   ni  ':)Bq4 
8iiU  it  willp'i^ojd  /aq;  pn«  *op'njq  oq;  jo  lTIo;^■no  aq^  OAoad 
\ '  ly,  happen,  o;  8a6son:)iAi  sb  ponBo  ojo.vi  X^iq  aqj   ni  s]UBqo 
\  Jaw,  lur  int-jam  !}8Jtj   oq;  jo  jaqranu  y     -asodjnd  jlo\\\o 
I ;  it    might  \  oa  pajaAiSOB  ;j     -oini;  muS  o^Xpuora  papuajop 
i   the  possibij  ST?Ai^uoT;oB   oq;    ;Bq;    ojqissod    si    ;r    qJonoq^ 
!  meu ;  and     *joojd     oq;    o;  *X;Tjiqwq  Jioq;   ;nd   pnu   uoi^aT] 
one  of  the  oq;  puajdp  o;   poA^osai  ss^|aq;joAau  Xoq;  ;Tiq 
The  plai  '^iqiq^ij  Jiaq;  ;noqT?  jaAa^Bq  v\  ;qnop  ou  oq  p^noo 
carrying  c  oaaq;  'iiopucj  m  opuj;aq;jomo]snopasu[/;oooj 
and  also  at  iCyfBsjaAiun  pui?  UAion^  h-iai   oq;  o;  Suipjoooy 
action,  M  •s;oBJ;aoo    osaq;nodn   OOO'dirj"  Joaoooj  01  luoqi 
currying  c  ^sniBifn  ;qSnojq  sbai  uot;3U  siqi  pui?  'sgi;uiBjd  aq; 
Jn  iJccenil 's^noip  Jioq;  o;  joao  iCouoiu   oq;  pn^q  o)  po(iT?j 
Tiiis  had  ei  Xoq;    *bj03|0jq  oq;   '-03    pim    UAioaff     •kjssojat 
I  to  sell  l,Ot)'iCvd  o;   ojoiiimifnToq  uo^v^'^.^o^'^t^q  dOO'T   ^^^Ijo 
specifying  sJoAnq  oq;  'jOAO.uoq  'uoijsonbui  asuo  oi(;  nj 
'  cotton  was  -iijoouoo  ou  suq  ^lunp 

!  deliveries  8;q  lyoiqAi  t[;iAi  Jo;;Bra  n  si  ;i:q;  Joj  *JO[[os  jo 
i\i#M's.  1  JOiCnq  Joq;ia*jo  aniBuoa  soaiS  aq  ojojojoqi  pnu 
lou  oifi  5U  *40T?j)uoo  oq;  JO  ;jodJud  r.q;  O]  ))'uipjojou  'lauoiu 
one  contiAjq;  10  spooi^  oq)  miq  puuq  o;  *^oatj.itj 
other  Is.  ami|  Jodojd  oq)  uoqAi  *spTio;ui  oj^  -pomun 
delivered  xii'^foq;  ooijd  oq;  ^-c  *«!|tja\  raojj  jO];Bai  ou 
as  their  bi '-iqSn'oq  srnq  jD/uioqAV  o;jo])mn  ou  'p[ossm[  o:/j 
were  not  ;^mio;oTi  ;0BJ:(yoo.  oq;  ut  ;uoi|o  9iq  s{[o;  X[.i.toti 
usage  am  pu^»  'j[,)smil[  U(  dn  ;Bq;  jo  :tnij  oq;  so?]!?; 
ii.  isnot  V'*>J^'.]a.i«>q;  puk.  to[qisiiods.).T  ,i.;u  s-frop  o\\  uio 
li-act  not«MM-^^  FJO[Bop  oq;\;}tnm  j/oK.y  01  ssoinsn((  siq  s;,/ 
in  perfect,, '^1  ;noqTJ  ojqnoj;  aoqiJifr-"^  ^^y'}  ')o\i  pAv 
buyers' r.^'^'^  P»w  *qsBj  oq;* "So- ^pooiJ  oq;  noA'i^iiuq  //m 
It  is  the  pnu 'pp)s  Jo  ;T["noq  ;uv4i  no.C  uiqAV  ^os  jo  irai 
any  part  Il^^v  j  ..  'soqdoj  *;oot]0  ui  'iw.d  siq  no  'J.5|:. 
market  '''^'fX  ,/o|qTio.i;  jtioa  joj  uoij.juusmja)  oipajJn 
modities  ^C)!>^^'|tumoo  m  oifjcqo  put:  *ouop  si  ji  iioqu  i;^i.i 
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in  that  market.  It  is  bocause  he  po88e»«c^.  v..  ^ 
supposed  to  possess,  a  better  and  more  mtunate 
knowledge  of  U»ese  partaeulars,  so  ^essential 
to  facilitate  the  ready  sale  and  purchase  and 
the  prompt  transfer  of  mcrcantde  conimoduies 
from  one  person  to  another,  that  he  becomes  a 
broker  '  The  merchant  having  commodities  to 
iMiv  or  to  sell  has  recourse  to  Inm  and 
oni'plovs  him  in  that  capacity,  because  he 
does  not  himself  possess,  and  has  no  ade- 
(mate  means  of  a.-quiring  that  mtimate  know- 
L\<rc.  at  the  moment  he  may  want  to  make  use 
of  n      Th<-  merehaid  or  investor  says  in  elleet 
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t  oowtans  et  perpetu*  TolunUs  auom  adqae  tribueodi.    JuHs  pnecepu  want  tres  :  himette  viverf ,  alter- 
V19  non  bsdnc^  amni  eniqae  tribaere.— Jdstihiab  :  Dioxit. 


Ai^  JcoJ,  Sroy  ofjupurfifiriffffiyf  M  rhv  iiKoariiy  Kora^tiyovffiV'  rh  9fM  rhy  BtKa<rn)v 
UptUy  Uy€u  itrrhf  M  rh  BIkcuov,  6  yitp  HiKcurr^s  6o^\frcu  eJyai,  otov  ZUaiop  Zfv^vxov* 
— Abibtotlbs,  Nich.  K  LV.  C.  4. 


The  rea«m^of  the  Law  ia  the  lifr  of  tbe  Law :  for  though  •  mux  am  t«ll  the  Law,  if  he  know  not  the  reason 
tibemf  Jtoa^^rsoMnbTget  hii  ntperficial  knowledge.  But  when  he  flndcth  the  right  reRron  of  the  Law,  and  ao 
briafEtttTtoaia  natand  reaaoiC  that  he  comprehendeth  it  aa  hia  own,  this  will  not  onlj  serve  bim  for  the  ondcr- 
^f^iop  of  A«l*  partleolar  caaeont  of  many  others :  for  'cognitio  lei^Is  est  copulata  et  complicata':  and  tliia  kaow> 
\fj^  will  loog  rcnuun  with  him.— Co.  Litt  :  Sac.  283. 
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*  CVSE   OF    I^IMKE    AND  OTHEKS  v. 
BKOWK  AND  OTIIEIIS. 

(^fon(//  Market  Btclac.) 
TuE  laws  of  a  coniiucTcial  country,  in   rcgartl 
to  iis  every  clay    commercial   transactions,    arc 
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:C[pmosjod  opuj'j  oip  |o  nio)sno  oq)  Xq  sioij'joii 
necessities  o'.io  Xanom  osBipjnd  oq;  oa^uu-mnll  o;  SJ:)U(nJi)s 
becaube  the  oq  joq^aq.u  jo  *\on  jo  •:|uo.')  jocI  '^  jBuoi"np})u  oqj 
dimcnt  oi'tl  soAiaooj  jaT[0jq9qi  joT[V">qAv'jT?i|)  poAOjJ  AfjTioyo 
vail  amongs  sTJAi  !)i  ptio  •  spafqo  pus  smjoj  u.uo  Jioq)  .uj 
known  and  i  ponjaAoS  oq  :jsnui  qoiq^i  's^aomoifuBJJtt  jo  's|obj3 
how  few  of  1  -U03  |Bi03ds  ojb  osoq^  (jng*  -Aaaoui  osuqoand 
sands  of  mei  oq^jo  :jn3in. fed  oq:j  soo^uBJvnif  oq  |i  -i^aot)  jod 
day  taking  "  \  joq-^oo^  puB  'X^moui  osuij.und  o\\)  no  uoissnu 
subjects  ot  -moo  '^tisn  jod  \  soAiaooj  JOTjojq  aq-j  *aouB:}s 
the  trade  art  -ni  joj  'qoiqw.  ui  *)naq.i  oq;  puB  Jo:jjojq 
live, those  V  Dip  UDowjoq  opBui  oq  Xnm  s;uOTnn>^aojjit 
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carrying  t  isaiBjfu  ;q9nojq  st?Ji  noi;3B  siqj  puB  'sui;uiBid  oq; 
's;noi[o  jioq;  o;  joao  iCouom   oq;  puBq  o;  po|iT?| 
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.\i#M's.  1  JoXnq  Joq;iO' ;o  omBU  ou  soaix?  oq  ojojojoq;  puu 
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position 

>ind     se  ier:i"t'"^'*'->'  ,         ,  ,  ,, 

in  that  market.  It  is  b.^causo  he  po88e»«t>p.  «.  .• 
supposed  to  possess  a  better  and  more  intHuate 
knowledge  of  Uiese  parUculars,  so- essential 
to  facilitate  the  ready  sale  and  purchase  and 
the  prompt  transfer  of  mercantile  conimoduies 
froni  one  person  to  another,  1  hat  he  becomes  a 
broker.  '  The  merchant  having  commodities  to 
buT  or  to  sell  has  recourse  to  him  and 
oni'ploys  him  in  that,  capacity,  because  he 
does  not  himself  possess,  and  has  no  ade- 
quate  means  of  acquiring  that  intimate  know- 
at  the  m-ment  he  may  want  to  miUie  use 
or  investor  says  in  etteet 


icdge, 
of  it. 


The  merchant 
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NOTICE. 


[Business    calling  me  to  England    before   I  could    pass 
the  entire  MS.  of  my  present   Work    through    the   Press, 
I    have   had  to  choose  whether  to  let  it  lie  over  until  my 
return,  or  to  publish  that  portion  which  is  ready.    Look- 
ing to  the    number    and    the  importance   of    the    Topics 
already    completed,    and    being    persuaded    that,    however 
defectively  executed,  the  work  cannot   but  be  a  useful  reper- 
tory of  legal  information  to  those  who  have  only    too  few 
sources   of   reference  ready  at  hand,   I  determined  on   the 
latter  course.    The  Second  part  of  the  Volume  I  shall   pub- 
lish  as  speedily  as  possible   after  my  return  to  India,   and 
it  will  contain,  in  addition  to   the  remainder  of  the  Topics, 
copious  Indices,  Tables  of  Contents,  Lists   of  Cases,    Trans- 
lations  of    Quotations,    Preface,   &c.,  of  the   whole  of   the 
matter.    In  the  mean  time  the  success  or   otherwise  of  the 
present  part   will  afford    a    fair  criterion    of  the    want    of 
such    a   compendium  of  principles   as   I    have   endeavoured 
to  supply.     The  present    Part   comprises    nineteen     distinct 
Topics  discussed  in  324  pages.  A  large  number  of  carefully 
selected   cases  from  the  reports  and  passages  from  the  best 
text   writers    illustrates   the    various   subjects,     which    have 
been  carefully  supervised   by  my  learned   friend   Mr.   Bran- 
son,   to   whom  I   beg  to  express  my  acknowledgments  for 
the   invaluable  assistance    he   has  afforded  me  by  his  sug- 
gestions and  reference   to  late  cases.    The  remaining  Topics, 
about  equal  in  bulk  the  present  part,   will   not  be  inferior 
in   interest    or  utiUty   to  those    at  present  laid   before  the 
public] 
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A  FEW  WORDS  ON  EQUITY. 
In  amnibui  quidem,  maxime  tamen  in  jure  mquUai  septenda  iii. — Paulus. 

§  1.  The  B^ulations  direct  the  Judges  to  administer  justice  in 
cases  not  expressly  provided  for  by  Law^  ''accordiag  to  Equity  and 
good  conscience ;"  but  no  gdde  has  been  afforded  towards  ascertain- 
ing what  Equity  really  is ;  every  man  is  left  to  the  devices  of  his 
own  imagination,  and  to  give  a  decision,  *which,  according  to  his 
light,  meets  the  wants  of  each  particular  case,  without  any  reference 
to  general  principles  of  jurisprudence.  Scarcely  any  instruction  has 
been  given  hitherto,  specially  qualifying  any  members  of  the  Civil 
Service  for  the  judgment  seat.  The  Law  of  Evidence,  which  pervades 
and  overrides  every  inquiry  that  comes  before  the  Courts,  be  its 
subject-matter  what  it  may,  has  only  lately  been  expounded;  the 
occupants  of  the  Bench  have  not  enjoyed  the  advantages  of  experi- 
ence at  the  Bar;  of  late  years,  the  Begistrarship,  the  only  office  which 
offered  a  chance  of  preliminary  education,  has  been  abolished,  ex- 
cept in  the  Sudder  Court ;  men  are  taken  from  the  Bevenue  de- 
partment and  placed  at  once  upon  the  'supreme  judgment  seai  in 
a  district^  their  previous  duties  as  Magistrates  being  thought  a 
auffioient  guarantee  of  their  fitness  for  the  judicial  office,  without 
reject  either  to  tiieir  natmral  aptitude  for  the  administration  <^ 
the  law,  er  to  the  amount  of  practical  knowledge  which  they  maj 
have  acquired.  Some  few,  from  a  natural  turn  for  jurisprudential 
stndiesy  nay  have  endeavoured,  fay  private  reading,  to  supply  their 
onanroMable  deAcieneies ;  but  still  have    neither  a  tutor  to  explain. 
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nor  practice  to  make  familiar  what  they  learn.  Until  lately,  there 
has  scarcely  been  an  attempt  to  procure  text  books  on  any  sub- 
ject, however  simple  or  however  intricate ;  the  Regulations  are  in 
the  most  confused  state ;  Circular  Orders  are  contradictory  ;  Be- 
ports  were  unknown  ;  each  judge  has  been  left  to  pick  his  own 
way  as  best  he  might,  according  to  the  light  of  bis  own  reason 
and  the  strength  of  his  own  intellect;  this  too  when  the  quality 
of  the  evidence  which  he  had  to  sift,  made  the  task  of  arriv- 
ing at  a  right  decision  notoriously  ipore  difficult  than  in  Euro- 
pean countries. 

§  2.  Some  attempts  have  been  made  of  late  years  to  remedy 
this  unfavorable  state  of  things.  Reports  of  all  the  Civil  Courts 
have  been  pubh'shed  by  authority,  and  both  Criminal  and  Civil 
Reports  of  the  Sudder  and  Foujdaree  Adawlut  Appeals  :  several  text 
books  have  been  published  on  practice  and  procedure.  Mr.  Macpher- 
son's  work  is  interspersed  with  valuable  introductions  of  legal  princi- 
ples :  and  our  own  Presidency  has  taken  the  lead  in  this  praise- 
worthy course.  Lectures  have  be^i  establidied  by  .the  Government  ; 
and  on  the  whole,  tb^e  is  hope,  that  a  spirit  of  emulation  has  been 
awoke,  and  that  the  notice  which  the  subject  of  the  administration 
of  justice  has  attracted,  will  produce  the  usual  wholesome  effects 
of  publicity ;  that  is  to  say,  the  introduction  of  a  better  system. 

§  3.  The  Hindu  and  Mahomedan  Law  lie  in  a  very  small  com- 
pass, and  are  very  easily  mastered.  But  not  only  has  the  Judge 
in  the  Mofussil,  in  the  absence  of  any  Lex  Loci,  occasionally  to 
deal  with  other  Laws  than  these  ;  he  has  to  administer  the  Cri- 
minal Law,  nominally  indeed  according  to  the  provisions  of  the 
Mahomedan  Law,  but  in  truth  on  the  enlightened  principles  of 
onr  own  Criminal  Law  ;  but  in  every  case  there  is  still  a  ne- 
cessity for  guiding  principles,  and  a  familiarity  with  those  great 
maxims  of  Equity,  those  ''  leges  legwni*  which  pervade  and  temper 
all  laws,  and   on  which  indeed  all  human  Law  is  founded. 

§  4.  It  is  through  a  misapprehension  of  what  Equity  really  isy 
that  we  constantly  hear  of  ''  common  sense''  being  a  sufficient  light 
for  the  guidance  of  the  Judge  in  such  cases  as  Mofussil  practice 
usually  brings  before  him ;  of  the  Company's  Courts  not  being  harass- 
ed by  jHrecedent :  of  the  beauty  and  fitness  of  the  '^  patriarchal' 
system  of  administering  'justice,  which  really  gives  irresponsible  lati- 
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tode  to  the  most  ignorant^  or  the  most  incompetent.;  to  the  idlest 
or  the  most  hasty ;  to  pass  whatever  decision  he  pleases  in  every 
individaal  case  ;  supersedes  all  necessity  for  study  ;  and  admits  of 
sach  arbitrary  differences,  that  not  only  may  the  same  Law  receive 
entirely  contradictoiy  constructions  in  neighbouring  jurisdictions,  but 
the  same  Judge  to-morrow  may  overrule  his  own  decision  of  to-day, 
i»  eoMnmiU  casu,  where  the  case  before  him  is  on  all  fours  with 
its  predecessor. 

§  5.  The  fallacy  of  the  "  Common  Sense''  argument  scarcely  de« 
serves  exposure.  "  Common  Sense''  is  not  thought  a  sufficient  rale 
and  instructor  in  other  arts  or  sciences.  Men  do  not  make  hats  or 
shoes  by  the  dictates  of "  Common  Sense/'  but  are  put  to  a  length- 
ened apprenticeship.  Frequently  the  Common  Sense  of  an  instruct- 
ed roan  is  opposed  to  that  of  an  uninstructed.  The  Common  Sense 
of  a  sailor  teaches  him  to  seek  the  amplest  sea  room  in  a  storm  : 
the  Coounon  Sense  of  a  landsman  would  induce  him  to  hug  even 
a  be-ahme  in  a  tempest.  The  ''Common  Sense,"  which  alone  is 
a  aaib  guide,  is  that  sense  or  conclusion,  at  which  the  whole,  or  .the 
majority  of  a  body  of  men,  duly  qualified  on  any  given  subject, 
have  come  to  np<m  that  partieujar  subject  Thus,  each  instructed 
Judge  goes  by  the  ''  Common  Sense"  oi  aU  or  numy  Jut^eiy  or  in 
other  words,  of  men  who  have  made  the  law  their  study.  In  that 
signification  it  corresponds  to  the  '  comnmnuf  or  '  eivUuf  of  the  Latin 
language.*  But  in  the  ordinary  vague  signification,  the  term  stands 
simply  for  that  faculty  of  recaof^  which  is  common  to  man,  as  dis- 
tinguished firom  brutes,  without  any  reference  to  its  peculiar  character 
in  the  case  of  the  individual,  who  may  be  but  a  little  above  an 
idiots  or  but  "  a  little  lower  than  the  angels."  And  again  though  the 
hkcaitj  may  be  infinite,  it  may  be  in  the  particular  case  uncultivated, 
or  trained  to  the  highest  pitch.  In  a  word,  as  has  been  wisely  and 
wittily  observed  on  a  question  of  this  sort ;  B  d^endt  toAose  common 
ume  ii  is.  Mr.  Ooor^ic  Norton,  late  Advocate  General  of  Madras, 
in  his  Jtmdimentah,  writes  thus  to  the  purpose. 

««Bat,  iurtiier,  it  :is  very  oommon  to  find,  among  the  most  enUght- 
|(Ovenied  nations,  those  i{ho  undervalue  the  rules  of  Law 


*  lattiitaifBitetMmHisiiiedmTenjton'tnoUebtaiad'LocksleyHaU.* 
«  IbUm  Tirliaiiimitof  nan,  tiie  f edentkni  of  the  worid  ; 
Thm  Um  mntmn  ttnte  Qt  moA  Mil  hold  a  ktMi  realm  in  awe» 
And  thekiadlj  earth  ihall  slumber,  lapt  in  univeml  Law.* 
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«eeording  to  which  juttaoe  is  adminiatered  ;  makiug  contittual  appeals  to 
reaaoa  and  ifommon  9$n»e  ;  as  though  aU  forms  and  reqoisitioDS  of  suoh 
roles  should  be  set  aside  when  the  Judge's  natural  uninstrueted  sense 
eould  suggest  a  different  ? iew  of  the  case,  or  a  different  course  of  arriving 
at  that  view ;  and  as  though  all  such  forms  aud  requisitions  were  but 
so  many  whims  and  fancies  invented  for  the  purpose  of  shackling  the 
efforts  of  a  free  understanding  ;  suoh  notions,  however  prevalent,  are  io 
truth  too  shallow  to  deserve  refutation.  We  may  assuredly  declare  that 
the  universal  experience  of  mankind  throughout  all  countries,  independently 
cf  what  ovr  reflective  reason  would  explain,  has  shown  that  a  people's 
prosperity  must  entirely  depend  on  the  certainty  and  merit  of  their  rules 
for  the  administration  of  Justice  between  man  and  man.  Those  who  are 
versed  in  sueh  laws,  who  watch  and  see  their  operation,  who  best  can  ob» 
serve  how  peace  and  security  are  preserved  thereby,  can  show  forth  the 
grounds  and  reasonableness  of  the  general  rules  by  which  they  are  guided. 
But  sueh  as  prefer  the  impressions  of  what  they  call  plain  and  com« 
raon  sense  (but  by  which  they  can  only  mean  their  own  understanding)  are 
impatient  of  the  restraint  of  tet  rubes,  the  meaning  and  application  of 
which  they  do  not  comprehend,  they  are  averse  to  the  trouble  whicH 
a  studious  examina^on  of  them  would  impose^— and  they  are  mortified 
at  every  exposure  of  the  errors  which  their  unguided  impressione  betray 
them  into.  For  if  ignorance  begets  a  plain  boldnesa  ef  decision  in  an 
arbUrary  Judge,  it  perplexes  and  renders  helpless  one  who  is  constrained 
to  adjudicate  aeeording  to  Law. 

"  In  nb  portion  of  tim  civilized  world  are  the  rules  of  Justice  so  un- 
certain, so  obscursi  and  so  contradictory  as  in  India,  and  if  justice  is 
not  worse  administered  there,  it  is  owing  rather  to  the  integrity  of  its 
functionaries  than  to  any  merit  of  Indian  Law.  It  has  been  said  by  an 
Indian  Judge  of  great  experience  and  learning,  that  '  there  is  scarce  a 
question  of  Hindoo  Law  which  may  not  be  affirmed,  and  also  denied, 
upon  the  authority  of  some  book/  It  may  be  well  therefore  to  pass  ih 
review  some  of  the  more  obvious  mischiefs  arising  from  the  want  of  cer- 
tain and  clear  rules  for  the  administration  of  Justice. 

"  If  judgments  shall  be  given  according  to  the  indivfdeai's  sense  of 
what  is  just,  for  want  of  any  plain  and  sttre  gut<ie  in  Ae  admitted  Law, 
how  could  any  man  distinguish  between  what  Was  the  Judge's  real  sewe 
of  what  was  just,  and  what  was  his  mere  caprice  and  feeling  ?  If  sueh 
individual  sense,  or  caprice,  or  personal  feeling,  was  the  mik  origk  of 
a  judgment,  who  could  say,  that  any  judgment  was  right,  or  was  wrong? 
For  there  would  be  no  guide.  Every  man  might  say  that  his  own  sense 
was  as  good  as  that  of  another — every  man  might  ascribe  to  his  sense 
of  right,  the  judgments  which,  in  truth,  were  dictated  by  his  evil  pas- 
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sioiit ;  and  there  eeuld  be  no  eiieek  agtinst  corrttptio&.  No  man  c<mld 
kal»  nor  comki  he  in  reality  be,  safe  in  Ui«  person  or  his  property.  *  Let 
any  one  in^aire  what  powers  the  Hindoo  king;,  or  even  the  Hindoo  Brah- 
min poseassesy  aver  the  persona  af  others,  aad  he  would  seek  to  define 
them  kk  vain.  The  power  of  the  king  is  absolute  and  uncontrollable, 
he  ia  a  powerful  divinity,  biit  he  ia  directed  ta  act  on  advice,  and  ge- 
aeraUy  through  the  ministiaUon,  of  the  Brahmins,  a  '  divinity  in  the 
human  form' :  hit  first  and  main  duty  is  '  to  inflict  puubhment  accord- 
ing to  the  Shasters/  How  then  do  the  Shasters  direct  punishment  to 
ha  iaffieted,  by  what  rules  aid  for  what  specific  criminal  aots  ?  And 
how  daes  the  Brahmin  contribule  his  adviee,  and  execute  his  office? 
*  If  a  bkiw,  attended  with  much  pain,  be  given  to  human  creatures  or 
oattle,  the  kii^  shall  inflict  on  the  striker  a  punishment  as  heavy  as 
the  presumed  suffering  V  *  k  Goldsmith  who  commits  fraud  the  king 
shaM  order  to  be  cut  fMeoe-meal  with  razors.'  '  Bobbers  who  break  a 
wall,  or  steal  in  the  night,  the  king  shall  cut  off  their  hands,  and  trans- 
fix them  with  a  stake/  *  If  a  man  steal  a  horse  of  smalU  account, 
the  Magistrate  shall  cut  off  one  hand  and  one  foot,  if  any  small  animal, 
exehisive  of  a  cat  or  weasel,  the  Magistrate  shall  cut  off  half  his  foot,' 
fce.  kc  'A  Brahmin  is  a  powerful  divinity,  whether  learned  or  igno- 
rant.* *  He  need  not  complain  to  the  king  of  any  injury,  even  by  his 
own  power  he  may  chastise  those  who  injure  him.^  '  For  ill  language 
to  a  Brahmin  the  Soodra  must  have  a  red  hot  iron  style,  ten  fingers 
long,  thrust  into  his  mouth  ;  for  offering  a  Brahmin  inetruetion,  hoi  Dil 
mast  be  poured  into  his  mouth  and  ears;  fbr  sittrag  on  a  Brahmin's 
carpet  he  shall  be  liable  to  have  his  buttock  cut  off.'  '  But  a  Brah- 
■da  himeelf  shall  neither  lose  his  property,  nor  be  hurt  ia  his  person, 
although  he  commits  all  possible  crimes.'  *  Whatever  orders  the  Brah- 
mins shall  issue  conformably  with  the  Shasters,  the  Magistrate  shall 
execute.'  (Vide  Lawa  of  Menu).  Let  any  one  examine  the  institutes 
of  Menu  to  ascertain  when  and  how  a  Hmdoo  son  becomes  incapable 
of  inheritance.  He  will  read  of  *  those  distinguished  by  scmtice  and 
good  conduct  being  allowed  to  take  a  greater  share' — but,  among  those 
utterly  excluded  from  any  bheritance  at  all,  are  enumerated  '  lame, 
liUnd,  deaf,  afflicted  with  any  incurable  disease  (as,  amongst  others, 
dyaealir}'),  those  vHio  haTC  no  prinoiple  of  reUgicm,  those  who  have  lost  the 
uae  of  a  limb.'  It  ia  plain  that  such  general  indiscriminate  language  as  this, 
to  say  nothing  of  the  palpable  injustice  of  such  rules*  must  leave  the  ap- 
■plicatiion  of  such  Laws  open  to  mere  arbitrary  discretioii.  What  a  fiartile 
aooree  of  dispute  is  the  capacity,  or  not  of  a  Hindoo  to  bequeath  ! 
What  are  the  rights  of  members  of  undivided, '  and  of  divided  families  ? 
''  Thus  a   vague  and  obscure    text,  together  with    the  peculiarity   and 
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vAiriety  of  irrational  cuatoms  in  different  castes,  confounda  the  moat 
▼ital  interests  in  nncertainty,  and  arbitrary  constructions  moat  auperaede 
all  re{|;n1arity  in  judgments.  In  such  a  state  of  things  no  certainty 
of  legal  advice  is  attainable,  and  where  no  rights  can  certainly  be 
known,  there  can  be  no  end  of  litigation.  Industry,  the  fountain  of 
wealth,  becomes  dried  up  in  the  barrenness  of  insecurity  of  poaseasions. 
The  people  who  do  not  see,  or  who  do  not  heed,  such  e?ils  as  these 
must  be  content  to  lira  in  poverty  and  dependence,  as  herds  obedient 
to  the  voice  of  their  master.  What  right  in  another  to  respect,  and 
what  right  of  his  own  to  claim,  no  man  can  surely  know,  what  act 
under  what  penalty  to  refrain  from,  what  duty  to  undertake,  no  man 
can  learn.  If  the  trumpet  give  an  uncertain  sound,  who  ^aH  prepara 
himself  for  the  battle?  Those  Laws,  therrfore,  are  beat  whieli  leave 
leaat  within  the  breast  of  the  Jndge.  And  a  Judge,  to  be  tnily  aueh, 
is  not  one  who  is  merely  sagacious  in  discernment,  and  imbued  with  a 
sincere  and  upright  sense  of  the  principles  of  justice  ;  6Mt  one  wih  i$ 
learned  tS  deJlHiie  Laws.  For  he  is  the  best  Judge  who  leavea  the 
least  to  himself.** 

§  6.  The  fallacy  of  maintaining  that  the  ''  patriarchal'*  system,  such 
as  obtains  in  India,  is  best  fitted  for  the  Natives,  consists  in  this,  that 
we  mistake  what  is  at  best  the  less  of  two  evils  for  perfection  itself. 
The  speed  and  simplicity  of  a  system  of  administering  justice,  un- 
fettered by  the  complex  and  highly  technical  provisions  of  our  Regu- 
lations,('>  is  in  itself  a  great  boon  to  the  Natives,  who  have  a  say- 
. . i . 

(«)  QhM  of  the  BOtk  oonaMm  topte  of  vifaipenftioi  is  fogno  with  thoie  who  delight  ie  ruming 
down  a  qritem  thqr  do  sot  undenteikd,  is  to  inveigh  agtintt  the  teehniealitj  of  the  English  Lew. 
My  own  tettiaony  as  to  the  highly  teehnietl  tystem  of  procedure  in  the  Company's  Conits  might  be 
opento  ■aspidon ;  thongh  I  do  not  heritate  to  reooid  my  (^aioa,  that  while  I«gal  reform  hae  been 
daring  the  last  twenty  years  employed  in  simplii^fing  the  praetiee  of  English  Law,  the  sasM  period 
has  been  employed  by  the  Jndieial  aaithorities  in  India,  in  bniUing  np  one  of  the  most  highly  arts- 
fidal  and  teohnioal  systems  the  w«ld  ever  saw.  A  witnen  enmined  before  Mr.  Ewarf  a  CommHtM 
ealls  it  a  heap  of  technicalities ;  bat  as  he  was  a  pfamter,  it  may  be  more  satisfiMtoiy  tovoneh  the 
etidenee  of  a  Civilian.  Mr.  Lnshington  of  the  Bengal  Civil  Service^  examined  before  the  Uonse 
of  Lords*  Committee  on  21st  April  1853,  thus  speaks  of  the  Mofossil  system  in  answer  to  qncstion 
441S.    Wfll  yon  state  what  are  the  principal  defoets  to  which  yon  alhide  f 

"The  principal  delbet,  and  the  one  which  has  attracted  my  attention  more  than  any  other,  is  a 
palpable  disposition  on  the  part  of  the  Superior  Courts,  the  Company's  Courts,  to  encourage  techni- 
calities. It  is  of  the  utmost  importance  in  a  country  like  Ipdia,  that  a  simple  manner  of  tnnsacting 
bnnness  and  obtaining  judicial  derisions  should  be  observed.  Instead  of  that,  the  great  aim  at 
present,  on  the  part  of  many  Jndgea,  is  to  folkw  the  preeedents  of  English  Law,  whenever  they  can 
learn  them,  and  to  force  them  upon  the  Natives,  who  are  partieuUrly  averse  to  them.** 

I  obserre  that  several  civilians  who  have  written  on  the  subject  of  the  Bebellion  coincide  in 
c<mdemning  the  *  Regulation*  system,  but  it  is  observable  that  the  remedy  of  one  and  all  poiats 
to  the  introduction  of  the  *  patriarchal,'  or  *  non*reguIation'  provinces. 
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mg  that  '*  speedy  injustice  is  better  than  tardy  justice  ;''  and  as 
the  administrators  have  been  ordinarily  selected  in  the  nou-regula* 
lion  provinces,  on  account  of  peculiar  qualifications,  and  are  no  doubt 
actuated  by  a  sincere  desire  to  do  justice,  in  the  aggregate  satisfiEu;- 
tion  may  have  been  obtained,  though  it  is  open  to  doubt ;  for  silence 
does  not  always  betoken  consent ;  and  any  simplification  of  pro* 
cedttie  in  our  settled  districts  will  be  a  boon  to  the  people  at  large. 
Bat  will  any  man  say  that  a  system  of  procedure,  however  simple, 
obviates  the  expediency  of  having  trained  Judges  :  that  a  ''  patriarchal*' 
Judge,  who  had  pondered  the  principles  of  jurisprudence,  would  not 
be  more  efBcient^  than  a  young  officer  taken  hot-foot  from  his  regi- 
ment, and  left  to  wade  through  litigation  as  best  he  might  P  The 
truth  is,  that,  with  regard  to  procedure,  the  more  nearly  a  system 
can  be  reduced  to  this  '' patriarchal^'  form,  that  is  to  say,  that  it 
shall  be  untechnical,  cheap,  speedy,  and  brought  home  to  each  man's 
door,  the  better  for  mankind.  The  fallacy  is,  to  push  this  argu- 
ment beyond  its  legitimate  length,  and  to  transfer  its  application 
from  the  quality  of  the  Laws,  to  the  qualifications  of  the  adminis- 
trators of  the  Laws,  where  it  has  no  applioability  ;  to  argue,  that 
beeauM  the  simpler  a  system  of  adjective  procedure  is,  the  better 
it  is;  tAer^are,  the  distribution  of  substantive  justice  between 
mm  and  man  requires  no  especial  qualificati(ms  in  the  Judge.  The 
nider  the  state  of  society,  the  simpler  of  oourse  will  be  the  rules 
of  positive  Law  ;  but  still  Equity  lies  at  the  bottom  of  even 
those  few  simple  laws,  which  were  in  the  first  instance  nothing  but 
so  many  decisions  according  to  natural  Equity,  which  precedes  Law; 
and  as  dvib'zation  advances,  day  by  day  do  the  relations  of  man- 
kind become  more  complex  and  artificial ;  distinctions  between  rights, 
and  rq^ding  property,  more  nice  and  numerous ;  and  the  neces- 
sity of  a  paramount  and  overruling  Equity,  more  apparent :  but  as- 
suredly, in  the  proportion  that  advancing  Society  renders  the  Laws 
ct  a  nation  more  complicated,  the  more  delicate  become  the  oper- 
ations of  the  Judge,  the  more  all-absorbing  and  isolated  his  func- 
tions. But  even  in  the  ruder  stages  of  society,  removed  Arom  the 
eadiMt,  the  vary  absence  of  positive  and  well  defined  rules  ren- 
dan  an  acquaintance  with  the  fundamental  principles  of  Equity  and 
Joiisprudence  imperative  and  indispensable  ;  for  in  such  a  state 
of  things,  closely  resembling  that  which  now  obtains  in  India,  the 
very  absence  of  definite  rules  throws  the  Judge  necessarily  back  either 


8  TACITUS:   HILL. 

upon  the  universal  prinoiples  of  jurispnifiknce^  or  oq  the  parlieu- 
lar  dictation  of  his  own  uaiastraoted  reason  for  a  guide  U  his 
decision. 

Taeilus,  in  that  fine  passage  in  which  he  traces  the  origin  and 
history  of  the  Law/^)  points  out  this  gradual  change  from  simpli- 
city to  complicity. 

"  VetuBtissimi  mortaliom,  nuil&  adhao  mal&  libidiue,  sine  probrq,  scelere* 
eoque  sine  poena  aut  coercitionibus  agebant :  neque  prsomiis  opus  erat* 
cum  honesta  suopte  ingenio  peterentur;  et  ubi  nihil  contra  morem  cnper- 
ent,  nihil  per  metum  vetabantur.  At  postquam  exui  eequaUtas,  et  pro 
roodestia  ao  pudore,  ambitio  et  vis  incedebat ;  provenere  dominationes :  muU 
tosque  apud  populos  seternum  mansere.  Quidam  8tatim»  aut  postquam 
regum  pertsesum,  leges  maluerunt.  Hae  primo,  rudibus  hominum  animis, 
simplioes  erant.'  Maximeque  fama  celebravit  Gretensiom,  quas  Miuos ; 
SpartanoruiD,  quas  Lycurgus ;  ac  mox  Atheniensibus  qusBsitiores  jam  et 
plures  Solon  perscripsit.  Nobis  Romulus,  ut  libitum,  imperita?erat :  deiu 
Noma  rehgionibus  et  divino  jure  popnhim  demxit :  repertaque  quedam 
a  Tttllo  et  Anoo :  eed  proapuus  Serriua  Tuttius  sanctor  legnm  fbit, 
quels  «tiam  veges  obtempcrarsnt. 

^  Pulso  Tarquinto,  adversum  patrum  factiones  multa  populus  paravit 
tuendn  libertatis,  et  firmand®  oonoordise :  creatiqae  deoemi^ri,  et  aecitis 
que  usquam  egregia,  oemposkm  luodecim  tabuls,  finis  cequi  juris :  nam 
•aoatsa  ieges,  «tsi  aliquaado  in  makficos  en  delittte,  smpius  tmmen  dii* 
aensione  ordinim  ei  apiscendi  inlioitos  honores,  aat  peUendi  churaa  viot^ 
aliaque  ob  prava*  per  Yim  latm  aunt." 

The  Iiiatorian  MUl,  after  pointing  out  very  philosophically  the  fal- 
lacy hid  under  the  distinction  usually  drawn  between  the  '^  sum- 
mary** and  "  regular''  methods  of  procedure/*>  has  the  follow- 
ing striking  observations  on  the  peculiar  position  of  the  Indian 
Judge. 

''  Well  to  perform  the  service  of  a  Judge,  skilfully  to  extract,  and  wise- 
ly to  estimate  every  artide  of  a  complicated  mass  of  evideuoe,  not  only 
peculiar  experience,  and  that  acuteness  and  dexterity,  which  are  acquired 
by  habitual  practice,  are  of  the  greatest  importance,  but  also  an  en* 
lightened  acquaintance  with  those  general  principles  regarding  law  and  ^Sbt 
administration  of  Justaee,  whicAi  Imve  Iheir  foundation  in  the  general  laws 
of  human  «0Qiety>  and  which  owght  to  run  through  and  form  tlie  ground- 
ed) aAialim  L.  3.  di.  t6.  (^  Hook  VI.  ch.  6. 
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work  of  the  law*  of  all  nations.  In  a  sitoatioii  wbere  ihn  body  of  law 
is  complete,  and  well  adapted  to  its  ends,  the  absolute  neeessiiy  is  not 
so  gieat  for  this  spedes  of  knowledge  in  the  Jiidge»  bemuse  he  has  rules 
for  his  guidanoB  in  every  thing.  He  has  few  riilea  for  his  guidance  iu 
India,  where  every  Judge  must,  in  a  great  measure*  bo  the  rule  to  him- 
selC  Here,  it  is  evident,  he  has  the  greatset  possible  occasion  for  the 
guidance  of  those  general  principles,  which  an  enlightened  education  alone 
can  give.  The  youth  who  is  destined  to  the  great  and  delicate  duties 
ef  a  Judge,  in  India,  cannot  be  too  carefully  disciplined  in  that  philoso" 
phy  which  gives  the  best  insight  into  the  principles  of  human  nature ; 
which  most  completely  teaches  the  ends  wliieh  the  administration  of  jua< 
tioe  has  it  in  view  to  accomplish,  and  the  means  whioh  are  best  adapt- 
ed to  the  ends.  This  sort  of  education  is  of  importance  not  only  for 
imparting  a  knowledge,  to  the  youths  who  become  Judges,  of  what  ought 
to  be  done ;  but  for  imparting  to  them  a  love  for  the  ends  of  justice  ; 
and  thus  creating  a  grand  set  of  motives  for  ensuring  the  performance 
of  what  ought  to  be  done.  If  those  on  whom  the  legislation  for  In- 
dia depends  are  in  earnest  for  the  establishment  of  a  good  administra- 
tion of  justice,  a  good  education  for  Judges  is  one  of  the  first  reforms 
they  win  undertake.  This  reform,  too,  will  be  without  difEoulty  ;  be- 
cause  all    that  is  wanting  is  a    good  choice    of   meanS/^ 

Bat  I  know  not  where  the  'whole  matter  is  better  laid  down 
than  in  Norton's  Budimentals,   where  he  writes   as  follows  :-— 

"  Among/  a  savage  people,  without  any  form  of  constitutional  Govern- 
ment, among  whom  there  exist  but  few 'rights  of  property,  and  the  only 
personal  injury  to  be  provided  against  is  corporal  violence,  the  rules  of 
justice  are  necessarily  very  scanty.  Under  a  despotic  Government^  where 
arbitrafy  will  decides  all  rights,  and  pronounces  upon  all  wrongs,  the  laws 
may,  also,  be  simple  and  few— for  under  such  a  Government  no  man  can 
claim  any  thing  as  surely  and  independently  his  own,  and  every  man  is 
exposed  to  suffer  without  possibility  of  redress  what  some  other  may 
choose  to  ioflict.  But  under  constitutional  Governments,  and  among  a 
people  abounding  in  all  the  commodities  and  wealth  which  go  to  make  up 
the  resoureea  and  enjoyments  of  civilized  Hfe,  the  ease  is  veiy  different. 
Among  such  a  people  we  must  hear  of  property  m  land,  and  the  various 
modifications  of  such  property— of  property  in  an  infinite  number  and 
Tariety  of  goods — of  descents  and  successions— of  transfers,  oonveyanoes 
and  eontraets— of  d^erenoes  in  rank  and  condition,  giving  rise  to  distinc- 
tions  in  rights  and  privileges.  Under  Governments  where  the  life  and  the 
liberty  of  the  subject  is  precious,  and  his  rights  of  property  held  sacred, 
no  man  oaa  be  deprived  of  eitiier  without  careful  and  regulated  inquiry, 
and  without  the  fullest  means  afforded  of  defence.    Hence,  among  free  and 
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civilized  nations,  the  laws  and  rules  of  justice  cease  to  be  obvioas  to 
every  man's  plain  nninstrueted  nnderstandiug,  or  to  be  dependent  on  his 
uncontrolled  diseretion :  they  become  multiplied  in  proportion  to  the 
amount  and  variety  of  rights,  and  to  their  progress  in  freedom  and  wealth. 
The  knowledge  of  the  law  necessarily  becomes  an  object  of  laborious 
study — for  the  Judge  who  must  decide,  and  he  who  would  be  an  adviser 
or  practitioner  in  the  law  must  perform  his  task,  not  according  to  their 
own  crude  uninformed  notions  of  what  is  right  and  wrong,  but  from  the 
suggestions  of  a  mind  stored  with  a  vast  mass  of  distinct  rules,  and 
with  an  insight  into  the  principles  on  which  those  rules  are  founded, 
and  also  with  a  capacity  to  apply  these  rules  and  principles  to  the 
infinite  variety  of  circumstances,  which  in  the  dealings  of  mankind  give 
occasion  to  contest  and  doubt." 

*'  It  is  the  common  complaint  of  the  vulgar,  and  of  such  as  do  not 
weigh  such  considerations  as  these,  that  the  administration  of  justice  ac* 
cording  to  systematic  law,  is  tedious,  troublesome,  and  expensive.  Such 
complaints  do  not  arise  among  barbarous  aud  misgoverned  nations— for 
where  there  is  little  property,  or  where  the  greater  share  of  it  is  mono- 
polized by  the  ruler  himself  or  his  favorites  and  supporters,  and  despo- 
tic power  orders  every  thing,  there  is  little  occasion  for  litigation,  or  suits, 
and  wrangling.  But  these  complaints  prevail  roost  where  the  n'ghts  of  the 
people  are  most  numerous  and  various,  and  where  the  rules  for  their 
support  against  violations  are  most  cautious  and  precise.  In  other  words 
they  prevail  most  in  proportion  to  the  prosperity,  wealth,  and  civiliza- 
tion of  the  people  among  whom  they  arise.  But,  if  all  these  rules  and 
forms  of  justice,  leading  as  they  do  to  harassing  delays,  trouble,  and  ex* 
pense,  as  well  in  the  establishment  as  in  the  defence  of  rights — are  con- 
sidered with  the  relation  they  bear  to  the  security  of  property  and  of 
the  person,  and  to  the  degree  of  freedom  enjoyed  by  the  subject  under 
a  wise  4ind  liberal  Government,  they  will  be  found  to  constitute  the  neces- 
sary result,  and  the  price  which  must  be  paid  for  such  security  and  free- 
dom, on  which .  the  prosperity  and  wealth  of  a  nation  must  depend.  The 
ordinary  and  unreflecting  portion  of  mankind,  who  view  with  a  par- 
tial eye  their  own  interests,  and  their  claims  or  wrongs  when  they  hap- 
pen to  be  contested  or  denied,  are  impatient  at  all  restraints  upon  a 
speedy  decision,  and  at  all  forms  which  stand  between  them  aud  what  they 
deem  justice.  But,  it  should  be  recollected,  that  these  same  forms  of 
justice,  which  are  to  them  so  irksome  and  inexpedient  in  cases  which 
in  their  partial  view  may  erroneously  appear  to  be  plain  and  simple,  are 
the  safeguards  against  such  as  may  be  put  forward  by  the  crafty  and 
dishonest,  aud  a  protection  against  judgments  given  according  to  no  fired 
rule  of  right,  but  according  to  mere  wayward  and  wilful  discretion.     If 
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we  enquire  among  what  nations  the  course  of  judicial  decision  is  the 
most  speedy,  cheap,  and  conclusive,  we  shall  assuredly  discover  it  among 
those  lawless  tribes  who  remain  nearest  to  the  state  of  nature,  or  among 
those  nations,  in  which  the  bulk  of  the  people  are  little  better  than  slaves. 
Whether  in  the  horde  of  Tartar  savages,  amongst  whom  property  has  scarce 
a  name,  or  under  the  most  ancient  Mussulman  Grovernments  where  the 
word  of  the  Prince  or  Magistrate  is  the  inflexible  law,  every  matter  of 
dispute  is  quickly  and  finally  settled.  The  Judge  decides  as  he  pleases 
— he  b  guided  by  no  rules — and  he  is  swayed  by  no  responsibility.  It 
is  indifferent  to  him  how  he  decides,  so  that  he  determines  the  case, 
and  obedience  is  equally  and  peremptorily  exacted,  let  the  decision  be 
what  it  may.  To  desire  such  a  measure,  and  such  a  course,  of  cheap 
and  speedy  justice,  is  to  desire  such  a  condition  of  the  people  as  can 
alone  admit  of  it.  It  is  to  desire  that  there  should  be  but  few  rights, 
and  a  small  amount  of  property  to  decide  about — it  is  to  desire  politic 
cal  slavery  rather  than  liberty — and  that  right  and  wrong  should  become 
mere   matter  of  chance." 

§  7.  Formidable  as  are  the  errors  into  which  the  Judges  of  the 
Company  have  fallen,  their  difficulties  are  at  least  as  formidable 
as  their  errors.  The  wonder  is,  not  that  they  have  done  so 
badly ;  bat  they  should  have  done  no  worse ;  and  nothing  but  a 
conscientious  determination  to  do  right,  and  to  discharge  their 
duty  according  to  the  best  of  their  abilities,  can  have  prevent- 
ed the  administration  of  justice  in  the  Company's  Courts  from 
long  since  having  become  an  intolerable  evil  to  the  people  of  the 
conntry. 

§  8.  It  is  my  hope,  my  desire,  and  my  endeavour,  by  this  pre- 
sent undertaking  to  open  to  the  Indian  Judges  some  of  those  uni- 
versal principles  which  lie  at  the  foundation  of  all  Law ;  a  know- 
ledge of  which  at  least  lends  an  aid  to  the  science  of  legal 
judgment,  and  puts  the  possessor  on  the  track  of  those  sources 
of  jurisprudence  which  he  must  search  thoroughly  for  himself>  if 
his  aim  is  to  become  a  really  deep  master  of  the  Law  which  he 
professes  to  administer.  J^nd  in  performance  of  the  task  which  I 
have  andertaken,  I  have  adopted  the  plan  of  throwing  illustra- 
tions and  striking  cases  under  the  head  of  various  leading  Maxims, 
because  experience  has  taught  me^  that  it  is  through  the  epigram- 
matic brevity,  the  pith*  and  point  of  Maxims,  that  general  prin- 
ciples are  most  easily  and  surely  imprinted  on  the  memory.    They 
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serve  too  as  nuclei,  round  which  each  man  may   gather  for   him- 
self the  results  of  his  own  research  and    practice. 

§  9.  These  maiims  are  scattered  through  the  Reports  of  English 
Law,  Common  Law  and  Equity :  but  they  are  for  the  most  part 
drawn  from  the  Boman  Civil  Law,  that  vast  repertory  of  juris* 
prudence ;  and  indeed  the  student  of  our  early  English  jurispru- 
dent, Bracton,  vrill  be  surprized  to  find  how  very  largely  the 
principles  of  the  Roman  Law  enter  into  even  the  Common  Law 
of  England.  The  Law  student  of  the  present  day  has  a  compara- 
tively easy  task  before  him.  His  predecessors  had  to  wade  through 
volumes  of  black  letter  learning  and  dry  reports  ;  he  had  to  make 
his  own  commonplace  book ;  and.  the  study  of  the  Law  has  been 
compared  to  eating  saw  dust  without  butter ;  but  though  the  area 
of  Law  has  increased  with  years,  and  for  every  volume  of  .reports 
formerly  to  be  studied,  there  are  now  ten,  yet  excellent  text-books 
have  been  compiled  on  all  the  leading  subjects  of  the  Law;  Lec- 
tures have  been  instituted  in  our  Tnns  of  Court  :  a  more  liberal 
tone  has  been  given  to  forensic  studies^  and  the  riches  of  the  Civil 
Law  have  been  opened  up  and  freely  commented  on.  The  publica- 
tions by  the  late  Mr.  Join  Smith  of  his  Leading  Cases  in  Com- 
mon Law,  was  an  epoch  in  legal  history ;  since  which,  the  most 
compendious  method  which  he  then  displayed,  of  conveying  vast 
legal  learning  to  the  profession  and  the  public,  has  been  ably  fol- 
lowed up.  We  have  "  Leading  Cases"  with  ample  notes,  after  the 
same  model,  in  Equity,  and  also  on  conveyancing  and  real  pro- 
perty Law.  We  are  promised  a  similar  contribution  with  reference 
to  Mercantile  Law.  The  labours  of  the  American  Jurist  Story 
have  furnished  us  with  a  valuable  series  of  text-books  on  some  of 
the  most  important  topics  of  the  Law ;  the  commentaries  of  Black- 
stone,  if  not  rewritten,  have  been  adapted  and  brought  down  to 
the  exigencies  of  the  present  day  :  and  the  division  of  labour,  neces- 
sitated throughout  the  profession  by  the  ever-increasing  superficies 
over  which  legal  learning  is  accumulating,  has  led  to  the  publica- 
tion  of  special  works  upon  special  subjects,  which  vastly  facilitate 
the  researches  both  of  the  professional  phu;titioner  and  the  student, 
while  they  are  not  abhorrent  even  to  the  general  reader.  An  excel- 
lent illustration  of  the  narrow  education  of  our  practical  English 
Barristers  is  given  by  Mr.  CSiittg  which  shows  how  circumscribed 
may  be  the   circumference  of  each  man's  vision ;  and  how    it  be- 
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comes  the  Jurist  to  carry  his  researches  into  all  the  departments  of 
the  Law  which  mutoalljr  reflect  light  upon  one  another. 

"  Becently,  a  common  law  barrister,  very  emineat  for  his  legal  attain- 
ments, sound  opinions,  and  great  practice,  advised  that  there  was  no  re' 
medy  whatever  against  a  married  woman,  who,  having  a  considerable  sepa- 
rate  estate,  had  joined  with  her  husband  in  a  promissory  note  for  2500Z. 
for  a  debt  of  her  husband ;  because  he  was  of  opinion  that  the  con* 
tract  of  a  married  woman  is  absolutely  void,  and  referred  to  a  decision 
to  that  effect,  viz.  Marnhall  v.  KnUon^  8  Term  Rep.  545,  he  not  know- 
ing, or  (brgetting,  that,  in  B^ily,  under  such  circumstances,  payment  might 
have  been  enforced  out  of  the  separate  estate.  (Bullpen  v.  Clarke,  17 
Ves.  jun.  866  ;  Eulme  v.  Tenant,  1  Bro.  P.  C.  16 ;  Stewart  v.  Lord 
Kirkwall,  3  Matld.  £ep.  387.  Bingham  v.  Jones,  at  KoUs,  1832  ;  Chitty 
on  Bills,  8th  ed.  791  ;  Field  v,  Sowle,  4  Buss.  Bep.  112).  And  after- 
wards, a  very  eminent  Equity  counsel,  equally  erroneously,  advised,  in  the 
same  case,  that  the  remedy  was  only  in  Equity,  although  ii  appeared  up- 
on the  face  of  the  case,  as  then  stated,  that,  after  the  death  of  her  hus- 
band, the  wife  had  promised  to  pay,  in  consideration  of  forbearance,  and 
upon  which  promise  she  might  have  been  arrested  and  sued  at  law.  {Lee 
V.  Mmggeridge,  5  Taunt.  Bep.  86  ;  and  LUtUfield,  v.  6hee,  2  B.  &  Adolp. 
811).  If  the  common  law  counsel  had  properly  advised  proceedings  in 
Equity,  or  if  the  Equity  counsel  had  advised  proceedings  by  arrest  at  law, 
upon  the  promise,  after  the  death  of  the  husband,  the  whole  debt  would 
have  been  .paid.  But,  upon  this  latter  opinion,  a  bill  in  Chancery  was 
filed,  and  so  much  time  elapsed  before  decree,  that  a  great  part  of  the 
property  was  dissipated,  and  the  wife  escaped,  with  the  residue,  into 
Erance,  and  the  creditor  thus  wholly  lost  his  debt,  which  would  have  been 
recovered  if  the  proper  proceedings  had  been  adopted  in  the  first  or  even 
second  instance.  This  is  one  of  the  very  numerous  cases,  almost  daily  oc- 
curring, illustrative  of  the  consequences  of  the  want  of,  at  least,  a  general 
knowledge  of  every  branch  of  law."^'') 

There  are  several  excellent  collections  of  Maxims ;  Bacon%  Jffoy^s, 
and  others ;  but  Mr.  Broome  has  conferred  a  signal  benefit  upon  the 
l^al  world  at  lai^e,  by  his  excellent  Treatise  on  Law  Maxims^  the 
more  important  of  which  he  has  illustrated  with  much  simplicity  and 
learning. 

§  10.  Equity,  in  its  largest  sense,  precedes  Law ;  for  Law  must 
be  foonded  apon  equitable  principles,  of  which  Laws  are  but   the 

{d)  Genenl  Practice  of  the  Law,  Vol.  L  Fiet  Tiii.  Kote  a. 
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general  declaration,  "  II  faut  done  av<mer,"  sajs  Montesquieu,  "  des 
rapporls  d'  Equite  aiUerieures  a  la  loi  pontive  qui  les  eiailil"^'^  If 
we  assume  that  the  patriarchal  was  the  earliest  form  of  civilised 
society,  the  decisions  which  the  head  of  the  family  or  tribe  pro- 
nounced, were  but  so  many  isolated  applications  of  the  universal 
Equity  to  the  actual'  occurrences  before  them.  Each  of  these, 
written  down,  or  remembered  traditionarily,  would  be  a  rule,  prece- 
dent, or  Law,  for  similar  cases.  When,  however,  in  a  more  advanced 
slate  of  Society,  the  Legislature  promulgated  written  Laws,  these^ 
from  the  very  necessity  of  the  case,  were  general ;  for  they  were 
the  application  of  finite  rules  to  infinite  circumstances.  Hence,  by 
their  very  generality,  the  Laws  might  work  hardship  in  special 
oases,  and  here  Equity  came  in  to  temper  the  otherwise  harsh 
operation  of  the  general  Laws. 

§  11.  In  England,  the  jurisdiction  of  the  Common  Law  and  Equity 
tribunals  became  accidentally  totally  distinct  and  separate.  With  re- 
ference to  the  Laws  of  our  own  country,  we  use  the  term  Equity 
in  a  very  restricted  and  very  technical  sense  ;  it  is  almost  synony- 
mous with  the  working  of  our  Chancery  Courts,  and  it  is  from  the 
decisions  of  these  Courts  that  I  shall  principally  draw  my  princi- 
ples of  Equity,  and  my  illustrations.  But  it  must  be  understood, 
that  in  attempting  to  show  some  of  the  fundamental  principles  of 
Equity,  I  am  not  striving  to  introduce  into  India  the  working  of 
English  Chancery  Courts,  or  to  restrict  the  Courts  of  this  country 
to  their  technical  system,  or  to  assimilate  the  Courts  of  the  two 
countries.  I  am  striving  to  explain  those  principles  which  must 
guide  the  decisions  of  all  Equitable  tribunals,  be  their  locality  what 
it  may  ;  and  whether  the  matter  for  decision  be  of  a  civil  or  crimi- 
nal nature ;  provided  for  by  the  express  written  Law  of  the  land, 
or  based  on  immemorial,  unwritten,  custom  ;  or  apparently  altoge- 
ther   unprovided  for,  and  a  res  integra,   or  primes  impressionie. 

§  12.  It  is  not  only  in  India  that  the  character  of  Equity  has  been 
misapprehended.  The  province  of  Equity  has  been  much  misunder- 
stood even  by  the  sages  of  the  Common  Law  in  England,  who  have 
sneered  at  it,  as  vague,  varying,  and  wanting  in  uniformity,  and  as- 

(e)  JBsprit  de  Loii.  L.  1.  C.  1. 
'  Anmt  qu*il  eat  des  lois  lutes,  3y  svait  des  rapporu  de  justice  possibles :  Dire  qn'l  n^  a  rien 
de  juste  of  d*  iiyaste  qa'ce  qa'  ordonnent  on  dependent  les  lois  positives^  c*est  dire  qn'annt  qn'oa 
eftt  tno6  de  cercle,  tons  les  rayons  n*etiient  pas  eganx :'  is  the  reaioiiiBg  on  which  he  arrites  at  th« 
conelnsiun  in  the  text. 
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serted  it  to  be  the  mere  expression  of  the  conscience  of  the  Chan- 
cellor or  Keeper  of  the  Seals  for  the  time  being.  Thus  in  Selden's 
Table  Talk   we  find  the  following  extraordinary  passage.^ 

"  Equity  is  a  roguish  thing;  For  Law  we  have  a  measure,  know 
what  to  trust  to  ;  Equity  is  according  to  the  conscience  of  him  that  is 
Chancellor,  and  as  that  is  larger  or  narrower,  so  is  Equity.  'lis  all 
one,  as  if  they  should  make  the  standard  for  the  measure,  a  Chancel- 
lor's foot.  What  an  uncertain  measure  would  this  he  I  One  Chancel- 
lor has  a  bng  foot,  another  a  short  foot :  a  third  an  indi£ferent  foot  : 
'tis  the  same  thing  in  the  Chancellor's  conscience." 

§  13.  If  this  were  a  truthful  description  of  Equity,  even  in  its 
restn'cted  and  empirical  sense,  as  practised  in  the  English  Courts 
of  Chancery,  there  would  be  no  certainty  in  the  Law,  and  misera  est 
servUus  nbi  Jus  est  vagum  aui  ineerium.  Precedent  would  be  of  no 
force  :  the  most  solemn  decisions  of  the  wisest  Jndge  might  be  arbi- 
trarily set  aside  by  his  immediate  successor.  It  is  true  that  Equity 
affords  a  wider  scope  for  the  discretion  of  the  Judge  than  the  strict 
Law ;  but  discretion  is  itself  a  science  :  and  it  is  by  entrusting  the 
largest  powers  of  discretion  to  those  who  have  not  made  it  a  science, 
however  conscientious  their  intentions,  that  we  pave  the  way  for  er- 
rors of  the  gravest  character  :  for  it  is,  says  Paulua,  in  questions  de 
bono  et  aquo,  in  quo  genere  plerumque  sub  auctoritaie  juris  scienlia 
pemieiose  erratur. 

Sir  Joseph  Jehyll  has  excellently  well  expressed  the  real  province 
of  Equity. 

"  The  Law,"  he  says,  "  is  clear,  and  Courts  of  Equity  ougiit  to  fol- 
low it  in  their  judgments  concerning  titles  to  equitable  estates  ;  other* 
wise  great  uncertainty  and  confusion  would  ensue  ;  and  though  proceed- 
ings in  Equity  are  said  to  he  secundum  discreiiouem  boni  uri,  yet  when 
it  is  asked,  vir  bonus  est  quis?  the  answer  is,  qui  eonsulta  patrum  qui 
leges  juraque  servai;  and  as  it  is  said  in  2look*s  case,  6.  Bep.  99  b., 
that  descretion  is  a  science,  not  to  act  arbitrarily  according  to  men's  wills 
and  private  affections ;  so  the  discretion  which  is  executed  here,  is  to  be 
governed  by  the  rules  of  Law  and  Equity,  which  are  not  to  oppose,  but 
each,  in  its  turn,  to  be  subservient  to  the  other ;  this  discretion,  in  some 
cases,  follows  the  Law  implicitly,  in  others,  assists  it,  and  advances  the 
remedy  ;  in  others,  again,  it  relieves  against  thevshuse,  or  allays  the  rigour 
of  it ;  but  in  no  case  does  it  contradict  or  overturn  the  grounds  or 
principles  thereof,  as  has  been  sometimes  ignorantly  imputed  to  this  Court. 

(/;  Seldeii'8  Table  Talk.    Tit :  Equity. 
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That  is  ft  ducreiionary  power,  which  neither  thit  nor  any  oilier  Coort, 
not  even  the  highest,  acting  in  a  judieial  capacity,  is  by  the  constiia- 
tion    entrusted  with."C^> 

This  description  of  the  province  of  a  Court  of  Equity,  and  the 
boundaries  of  its  jurisdiction,  is  pronounced  by  Sir  T.  Clarke,  M.  R. 
to  be  full  and  judicious,  and  what  ought  to  be  deeply  imprinted 
on  the  mind  of  every  Judge. 

§  14.  A  Court  of  Equity  in  England  works  by  its  settled  rules, 
as  completely  as  does  a  Court  of  Common  Law.  Lord  Eedesdale 
in  Sofid  V.  HopHns^^  says  : 

*'  There  are  certain  principles  on  which  Courts  of  Equity  act,  which 
are  very  well  settled.  The  cases  which  occur  are  various :  but  they  are 
decided  en  fixed  priaciples.  Courts  of  Equity  have,  io  this  respect,  no 
morp  discretionary  power  thaa  in  Courts  of  Law.  They  decide  new  cases 
as  they  arise  by  the  principles  on  which  former  eases  have  been  decid- 
ed, and  may  thus  illustrate  or  enlarge  the  operation  of  those  principles  : 
but  the  pnnciptes  are  as  fixed  and  certain  as  the  principles  on  which 
the  Courts  of  Common  Law  proceed :"  and  3d  Blackstone  432.  '<  The 
system  of  our  Courts  of  Equity  is  a  laboured  connected  system,  govern- 
ed by  established  rules,  and  bound  down  by  precedents,  from  whicli  they 
do  not  depart,  although  the  reason  of  some  of  them  may  perhaps  be 
liable  to  objeetion.  Thus  the  refusing  a  wife  her  dower  in  a  trust,  yet 
allowing  the  husband  his  curtesy  :  the  holding  the  penalty  of  a  bond 
to  be  merely  a  security  for  the  debt  and  interest,  yet  considering  it  some- 
times as  the  debt  itself,  so  that  the  interest  shall  not  exceed  that  pep* 
alty  ;  the  distinguishing  between  a  Mortgage  at  five  per  cent,  with  a 
clause  of  reduction  to  four,  if  the  interest  be  regularly  paid,  and  a  Mort- 
gage at  four  per  cent,  with  a  clause  of  enlargement  to  five,  if  the  payment 
of  the  interest  be  deferred  ;  so  that  the  former  shall  be  deemed  a  consci- 
entious, the  latter  an  unrighteous  bargain  :  all  these  and  other  causes 
that  might  be  instanced,  are  plainly  rules  of  positive  Law  ;  supported  only 
by  the  reverence  that  is  shown,  and  generally  very  properly  shown,  to 
a  series  of  former  determinations ;  that  the  rule  of  property  may  be  uni- 
form and  steady.  Nay,  sometimes  a  precedent  is  so  strictly  followed,  that 
a  particular  judgment,  founded  upon  special  circumstances,  gives  rise  to 
a  general  rule." 

§  15.  As  we  shall  see  hereafter,  instead  of  overruling.  Equity  fol- 
lows and  is  subservient  to  the  Law*    And  as  an  instance  of  its  being 

■ — —    » I  I  -  - 

(^)  Oowperi.  (kmper,  2  P.  W.  753.  (it)  1  8ch.  and  Lcf.  «8-9. 
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boond  l^  the  aame  rniesy  we  may  vefer  to  Uie  kw  of  evidence^ 
to  cases  of  constrnotion  of  statutes^  and  the  general  ptinciples  of 
interpietation.    On  this  Blaciitone  has  well  expressed  the  truth. 

"  It  18  said  that  a  Court  of  Equitjr  determines  aocording  to  the  spirit 
9f  the  rule,  and  not  aooordiog  to  the  striotness  of  the  letter.  Bat  so 
also  does  a  Court  of  Law.  Both,  for  instanoe,  are  equally  bound,  and 
equally  proftss  to  interpret  statutes  according  to  the  true  intent  of  the 
legislatnte.  In  graiaral  Iaw  aU  cases  cannot  be  foreseen  ;  or,  if  foreseen, 
eanoot  be  espimsed :  some  will  arise  that  will  fall  within  the  meaning, 
though  not  within  the  words  of  Ute  Legislator ;  and  others,  which  may 
fisll  within  ike  letter,  may  be  contrary  to  his  meaning,  though  not  ex- 
pressly exeepted.  These  oases,  thus  out  of  the  letter,  are  often  said  to 
be  within  the  Equity  of  an  act  of  Parliament ;  and  so  cases  within  the 
letter  are  frequently  out  of  the  Equity.  Here  by  Equity  we  mean  noth- 
n^  but  the  sound  inteipretation  of  the  Law ;  though  the  words  of  the 
Law  itsdf  may  be  too  general,  too  special,  or  otherwise  inacourate  ot 
defioctive.  These,  then,  are  the  cases  which,  as  Grotius  says,  '  lex  mm  #9- 
aeH  dffhiis  sed  arUirio  boni  viri  permUiii,  in  order  to  #find  out  the  true 
sense  and  meanii^^  of  the  Lawgiver  from  e?ery  other  topic  of  oonstruc- 
tioa.  But  iheie  is  not  a  singla  rule  of  interpreting  Laws,  whether  equi- 
tably or  strictly,  that  is  not  equally  used  by  the  Judges  in  the  Courts 
both  of  Law  and  Equity  :  the  construction  must  in  both  be  the  same, 
or,  if  they  diflbr,  it  is  only  as  one  Court  of  Law  may  also  happen  to 
&kt  from  another.  Baeh  eodeaTOurs  to  fix  and  adopt  the  true  sense  of 
the  Law  in  qfuestion ;  neither  ean  enlarge,  diminish,  or  ato,  that  sense 
m  a  ain^  tittle.'*^'^ 

.In  Vmbjfe  v.  Priiekard^  Lord  Mdan  well  defines  the  modem  rule. 
"  The  doctrines  of  this  Court^  says  he  ''  ought  to  be  as  well 
settled  and  made  as  uniform  almo9t  as  those  of  the  Common  Law : 
loj^  daim  fixed  principles ;  but  taking  care  that  they  are  to 
be  api^ed  according  to  the  circumetances  of  each  particular   case^^ 

§  16.  The  Equity  Tiidge  can  no  more  depart  from  the  principka  of 
'Eqmtj,  when  be  has  onoe  ascertained  what  thqr  nre,  than  the  Com- 
mon LsEW  Judge  fiK>m  the  strict  Law  whioh  he  has  sworn  to  ok* 
pomd.  Both  may  occasional^  have  reason  to  exdaim,  Perpum 
durum  est,  sed  ita  leto  seriptu  est.  In  on  old  book  in  my  poases* 
sion,  Frances  Maxims  of  Mguify,  published  in  17S9^  the  ^tptbor^ 


(t)  dttMlMtmrt  Qqmtt :  481.  fJJ  S  JSw.  414. 
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himself    au  Equity  Lawyer,  thus  points  out  the    differenoe,   as  he 
conceives  it,  between  Law   and  Equity. 

*'  But  the  great  difference  between  a  Court  of  Law  and  a  Court  of 
Equity,  is  this  ;  that  the  Court  of  Law,  rigidly  adheres  to  iU  own  esta- 
blished rules,  be  the  injustice  arising  from  thenee,  ever  so  apparent ; 
whereas  the  Court  of  Equity  will  not  adhere  to  its  own  most  established 
rules,  if  the  least  injustice  arises  h-om  thence ;  for  the  same  reason, 
that  enforces  it  to  supersede  the  rules  of  Law  will  enforce  it  to  super- 
sede its  own  rules  also.  But  it  cannot  from  thence  be  inferred  that  it 
is  goTerned  by  no  rules  at  all :  besides  such  an  inference  is  easily  to 
be  disproved  from  matter  of  fact ;  for  it  is  certain  that  many  of  the 
rules  of  Equity,  have  yet  been  preserved  inviolable  in  all  cases,  because 
they  have    never  been   found  to   be   unjust." 

My  father,  the  late  Mr.  Justice  Norton  of  the  Madras  Supreme 
Court,  has  written  the  following  note  in  the  Margin. 

"  This  is  not  the  fact.  Equity  equally  with  Law  adheres  to  its  own 
general  rules  though  such  an  adherence  may  perhaps  work  occasional  in- 
justice. The  grand  distinction  between  Law  and  Equity  in  England  appears 
to  consist  in  the  different  tnanner  of  administering  justice  und  the  different 
powers  of  the  Court  for  that  purpose** 

Accordant  with  this  is  Blaeiitone.  3.  Gomm  :  434. 

**  The  systems  of  Jurispmdence,  in  our  Courts  both  of  Law  and  Equity, 
are  now  equally  artificial  systems,  founded  in  the  same  principles  of  jus- 
tice and  positive  Law ;  but  varied  by  Afferent  usages  in  the  forms  and 
mode  of  their  proceedings." 

§  17.  And  it  is  the  undoubted  fact,  that  the  most  distinctive  fea- 
ture between  Courts  of  Law  and  Equity  in  England  consisted  in 
their  manner  and  power  of  working.  It  is  this  which  has  drawn  the 
most  marked  boundaries  between  them,  and  has  settled  the  juris- 
dictions of  each.  For  we  frequently  find  that  the  Common  Law 
Judges,  in  pursuance  of  what  they  conceive  the  equity  of  a  case, 
arrogated  to  themselves  powers  and  a  latitude  of  construing  positive 
Law,  which  have  overstepped  the  limit  between  the  judicial  and  l^is- 
lative  functions ;  and  assumed  authority  inconsistent  with  the  funda- 
mental maxim,  Judieie  est  jus  dicere,  non  dare. 

§  18.  I  am  addressing  myself  to  the  condition  of  things  in  In- 
dia.  The  separation  of  Law  and  Equity  mcy  be  necessary  in  Eng- 
land ;  but  if  80^  it  is  a  necessary  evil.    It  is  an  anomaly  presented  by 
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no  other  natioiiy.  save  Bome,  in  ancient  or  in  modern  history ;  except 
indeed  by  America,  whither  the  Colonists  took  with  them  the  Laws 
and  procedure  of  the  mother  country.  But  the  example  of  Ameri- 
Ga>  which  has  abolished  the  separate  jurisdictions  of  Common  Law  and 
equitable  Judges,  shows  that  the  junction  can  be  effected,  and  af- 
fords a  complete  answer  to  all  arguments  drawn  from  the  impossi- 
bility of  the  attempt.  Whether,  under  all  the  circumstances  of  the 
case  in  England,  it  is  expedient  to  follow  the  precedent  set  by 
America,  it  is  not  necessary  for  me  to  consider.  Society  is  in  a 
irery  artificial  and  advanced  state  at  home ;  the  distinction  of  the 
Ck>urts  is  well  known,  the  division  of  labour  may  be  attended  with 
benefit ;  and  there  is  the  force  of  weighty  opinion,  if  it  be  not  pre- 
judiced, against  the  change.  Lord  SC-  Leonards,  in  one  of  his  euliest 
publications,  when  he  was  a  very  young  man,  expressed  himself  thus ; 
that  he  would  deserve  ill  of  his  country  who  should  seek  to  un- 
settle the  distinctions  between  the  two  sets  of  Courts.  I  know  not 
whether  that  opinion,  which  was  then  only  not  in  advance  of  the 
age,  has  been  modified  since ;  but  this  is  certain,  that  the  boun- 
daries have  been  growing  finer  and  finer  of  late  years,  and  that 
further  changes  are  contemplated  which  will  still  more  assimilate  the 
working,  and  make  common  occupation  of  the  grounds  of  the  two 
sets  of  jurisdictions. 

§19.  To  pursue  somewhat  farther  this  striking  feature  in  our 
English   Courts ;  the  difference  of   their  modes  of    working. 

L  Common  Law  could  seldom  interpose  to  prevent  a  wrong  or 
injury.  Its  remedy  was  generally  by  giving  the  injured  party  da- 
mages for  the  loss  he  had  sustained.  And  hence,  one  main  distinction 
between  our  Law  and  Equity  Courts.  Tt  is  manifest  that  in  a  great 
variety  of  cases  such  a  remedy  was  totally  inadequate.  Put  the  case 
of  ornamental  timber  being  felled  in  a  park  by  a  yearly  tenant ;  how 
could  any  pecuniary  damages  compensate  for  the  destruction  of  the 
beauty  of  the  family  seat?  Here,  though  money  might  salve,  it  could  not 
cure ;  and  even  if  it  could,  prevention  is  better  than  cure.  Hence  Courts 
of  Equity  interfered  by  Injunction,  borrowed  from  the  *  liUerdietum* 
of  the  Frostor  j^^  and  though  this  power  was  resisted  by  the  Courts 

{i)  See  iBstitateft,  Leb  IV.  Tit  XV.  Jndimm  divides  .Interdicts  into  three  classes,  prohibitoiy, 
rettitnory,  exhibitory  :  the  last  of  which  is  the  foundation  of  oar  Bobcat  Oorpu*.  The  following 
passage  from  Jndiman  explains  this  subject  :— 

ProHbihiy  MerUda  we  ikote  mkerthy  ike  Trdor  forHdi  9<meihmg  io^  he  done  ;  a»,  for  m. 
iimtee^  nokere  heforhidi  the  forcible  diHurbance  of  a  person  in  posteesion  withoid  le^l  advice,  or  iko 
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ci  Law,  Mi  gare  me  to  one  of  the  MOii  oelebmteil  qaamb  ni 
fdrensio  hiBtory,  tlist  between  Lord  (Me  and  Lord  Mlemer9^  it  was 
ultimately  fomcu^y  establisKed ;  atid  thus  we  traoe  the  origin  of  one 
of  the  differences  in  **  manner^'  and  ^  power"  of  wori^ing  between  our 
tk][uity  and  Common  LaW  Conrts/^ 

Mitfori  in  his  Hqw^  Fleadingi  (p.   IIL)    writes  thus  :— 

"The  Jurisdietion  of  a  Court  of  Equity  has  been  noticed  in  a  for- 
mer page  and  from  thence  it  may  be  collected,  that  the  Jurisdiotioni  when 
it  assumes  a  power  of  dedsion,  is  to  be  exercised^  where  the  principles 
of  Law,  by  which  the  ordinary  Courts  are  guided,  gire  a  right,  but 
the  powers  of  those  Courts  are  not  sufficient  to  afford  a  complete  re- 
medy* or  their  modes  of  proceeding  are  inadequate  to  the  purpose ; 
where  the  Courts  of  ordinary  jurisdiction  are  made  instruments  of  iigus- 
tice ;  where  the  principles  of  tjaw  by  which  the  ordinary  Courts  are 
guided  give  no  right,  but  upon  the  principles  of  unifersal  justice  the 
interference  of  the  judicial  power  is  necessary  to  prevent  a  wrong,  and 
the  positive  Law  is  silent :  and  it  may  also  be  collected  that  Courts  of 
Equity,  without  deciding  upon  the  rights  of  the  parties,  administer  to  the 
ends  of  justice  by  assuming  a  jurisdiction,  to  remove  impedioients  to  the  £ur 
decision  of  a  question  in  other  Courts  ;  to  provide  fbr  the  safety  of 
property  in  dispute  pen(ting  a  litigation,  and  to  preserve  property  in  dan* 
ger  of  being  dissipated  or  destroyed  by  those  to  whose  eare  it  is  bf 
Law  entrusted,  or  by  persons  having  immediate  but  partial  interests ; 
to  restrain  the  assertion  of  doubtful  rights  in  a  manner  productive  of 
irreparaUe  damage ;  to  prevent  ii^urj  to  a  third  person  by  the  doubt- 
ful  titie  of  others ;  and  to  put  a  bound  to  vexatimis  and  oppressive 
Utigatiou,  and  to  prevent  multiplicity  of  sufts ;  and  fmrther,  that  Courts 
of  Squity,  without  pronouncing  any  jud^ent  which  may  aflect  the  rights 
of  parties,  extend  their   jurisdiction,    to    compel  a  diseovery,  or   obtain 

hK4aii€fM^d§iio^wktr0  iioi^JUlwi  loitbKH0i,dr  ike  tnoHm  ^iMlm§$  m  mtr§d  $rom4^ 
m^  im  tk  pMk  rwer^  to  iheii^fwq/i^tkenamgatum  uf  ike  etreawt. 

BedUMory  mierdida  are  ikon  whereby  ike  Pndor  crdere  ike  reetUidiom  if  eomeihkig :  «», 
ybr  iiaUmte,  He  ntHMiemiff  enjf  Mijf  to  «  peNtk  fireibfy  diifomneJ. 

JtdffMofff  hderdieim  me  ikote  mkerebf  he  aowmmdi  ike  pnointiim  $f  m  permm  or  •  lUy  .* 
oe,  for  mdmioe,  tf  m  mm  ooitommp  wktme  lUeHif  Here  «t  «  Mptdt^  or  qf  ciil^km  to  ikefr 
poreiiiin  wkoee  kgei  power  ikey  are.  Habeas  Corpui. 

(I)  ThePrafter,  whota  vat  an  aqwtable  jnriadiotion,  was  only  enttoi^  aot  condiior  lagis  ijuH- 
em  exeerere  potuU  ;  Jiufacere  mm  potteU  ;  dieemH  inm  eottdendi  Jurit  poieetoUm  ioMts  Jmare, 
etffkre,  uderprHeite^  wMtgoTejm  tUMe  potmi ;  uwlott  vet  toUeremut  poimi,* 

This  ezoeUotttly  daseribas  the  protinoa  of  an  Eqnitj  Jndgc  in  our  own  system.  So  the  illnstri- 
tns  ^rv^nii  writes  (])e«iaitate.{  13)/^.  air^Mca  correcth,  non  toUendo  leffis  oHigdUmem  ted 
dedetemdo  legem  in  eerto  eatu  turn  ohligore. 
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wliick  anqr  wmitk,  ike  deoiiioD   ol  oftir  Courts ;    md  t»  pre* 
AioiMiy  vImb  in  daiigMr  tf  Mng  lost  beflm  Ike  matter  t»  whith 
il  roletfiHi  oMi  be  made  tke  eiil^ieet  of  jadieiAl  iAfeetagelioQ.'* 

n.  So  again,  in  many  cases  damages  afforded  bat  a  poor  re- 
paration, where  the  mischief  was  not  irreparable ;  as  where  the  article 
was  not  destroyed,  but  the  defendant  refosed  to  give  it  np.  In  two 
"  forms  of  Action/'  '*  Detinue"^  and  "  Trover/'  the  judgment  was, 
that  damages  should  be  paid  Mnka  the  thing  demanded  was 
ddivered  up.  But  even  here  it  was  optional  with  the  defendant  to 
avoid  the  delivery  by  paying  the  damages  ;  and  yet  the  article 
might  be  of  inestimable  value  in  the  qres  of  its  lawful  owner.  Put 
the  case  of  its  being  an  heir-loom,  or  other  thing  which  possessed 
a  'prelum  affeeiionU  /  surely  damages  were  but  a  poor  substitute 
for  the  thing  itself  P  So  in  all  that  large  class  of  cases,  in  which  con- 
tracts entered  into,  had  been  broken,  the  only  satisfaction  at  Com- 
mon Law  consisted  in  pecuniary  dama|;es.  But  Equity  decreed  the 
restoration  of  the  thing  itself ;  and  holdii^  that  what  a  man  had  con- 
tracted to  do,  he  ought  in  conscience  to  be  made  to  do,  it  decreed 
him  to  ftilfil  bis  contract,  and  h^oe  another  distinctive  '  manner^ 
and  '  power'  of  Bquity,  in  its  compulsory  enfcmxinent  ot  '*  8pec^ 

TEL  So  again ;  at  Common  Law  partiei  could  not  be  examined 
on  ootii ;  but  Equity  searched  the  conscience  of  the  Defendant, 
and  compelled  him  to  answer  the  FlaintifiTs  Bill  upon  oath ;  and 
beae^  previous  to  the  recent  changes  in  the  Law  of  Evidence, 
the  jurisdiction  of  Eqni^  to  enforce  a  *  Discovery  /  for  which  pur* 
poce  it  was  frequently  had  recourse  to  in  aid  of  an  action  at  Law. 

Vf.  So  the  refusal  of  Courts  of  Law  to  recognize  Trusts  threw 
anodier  dass  of  righto  into  the  administration  of  Gourto  of  Equity. 
tSourto  of  Law  refused  to  look  beyond  the  Trustee  in  whom  the 
legal  Estate  lay.  Courts  of  Equity  regarded  the  rights  of  the  Cr#- 
tid  qui  tfuOt  that  is,  the  person  beneficially  interested ;  Equity  got 
Whuid  tbs  Trustee,  who  it  would  not  allow  to  be  a  screen  ior  in- 
^H&e;  and  hence  the  vast  juiisdictien  af  Eqaity  m  matters  di 
*  Hhnf  corresponding  to  the  '  AM  Conmiaicf  d  the  Soman  Law. 

T.  In  many  cases,  (houj(h  there  was  a  remedy  at  Law,  it  was 
not  so  complete  as  that  which  was  afforded  in  XTbnrts  of  Equity. 
The  judgment  of   a    Court  of   Law    was    a  short  dry    decree    for 
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the  payment  of  a  speeific  sum.  Decreea  in  Oonrts-  of  Equity  art 
more  pliant,  and  could  be  moulded  to  the  peculiarities  of  each  indi^ 
vidual  case ;  so  as  to  settle  and  provide  for  the  rights  of  numer- 
ous parties.  So  by  its  machinery,  the  Court  of  Equity  had  powers 
of  taking  aceounis,  which  were  wanting  in  the  Courts  of  Law,  and 
hence  the  Equity  jurisdiction  in  matter  of  Account  So  in  recti- 
fying errors,  the  result  of  accident,  mistake,  iurpriee,  orjratid,  though 
Courts  of  Law  under  certain  conditions  entertained  jurisdiction  of 
such  matters,  the  relief  afforded  in  Equity  was  far  more  ample  and 
complete.    Thus  Blachetone  says  of  accidents: 

**  Many  accidents  are  also  supplied  in  a  Coart  of  Law  ;  as  loss  of 
deeds,  mistakes  in  receipts  or  aoooonts,  wrong  payments,  deaths,  whieh 
make  it  impossible  to  perform  a  condition  literally,  and  a  multitude  of 
other  contingencies;  and  many  cannot  be  relieved  even  in  a  Court  of 
Equity;  as,  if  by  accident  a  recoveiy  is  ill  suffered,  a  devise  ill  exe- 
cuted, a  contiugent  remainder  destroyed,  or  a  power  of  leasing  omitted 
in  a  family  settlement."^*) 

And  it  will  be  shown  hereafter^  when  I  come  to  these  various 
heads  of  Equity,  what  are  the  principles  on  which  they  are  adjudi- 
cated. For  the  present  this  must  suffice  to  mark  out  the  grand 
boundaries  between  Equity  and  Common  Law  in  England,  and  to 
prove  the  correctness  of  Mr.  Justice  Nortovln  marginal  remark^  that 
'  manner'  and  '  power'  constitute  the  chief  difference  between  the  two 
jurisdictions. 

VI.  This  enumeration  of  the  peculiar  powers  of  Courts  of  Equity 
under  the  English  system  would  not  be  complete^  were  I  to  omit 
mentioning  some. of  the  other  principal  heads  of  Equitable  juris- 
diction. Such  are  Charitiee ;  such,  the  administration  of  the  Estate 
of  a  Testator  or  Litestate  ;  Partnership  affairs ;  Legacies  :  Mortgages ; 
relief  against  penalties  and  forfeitures ;  care  of  the  property  and 
persons  of  Irtfants  ;  and  of  married  toomen  and  Lunatics;  and  the 
securing  evidence  for  the  purpose  of   future  litigation. 

§  20.  On  the  other  hand,  Courts  of  Equity  were  in  some  matters 
powerless ;  and  large  as  was  their  jurisdiction,  it  was  singularly  de- 
fective. Thus  where  a  purely  legal  question  arose,  they  could  not  them- 
selves settle  it ;  but  left  it  to  the  Courts  of  Law  to  decide  upon  a  '^  feign- 

(iii)3.  Com:  431. 
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tA  iMae/'  wbich  was  drawn  up  and  ssut  to  ihem  for  that  purpose. 
Thns^  when  the  /ae^  of  a  Will  is  in  dispute,  in  a  Suit  in  which 
a  Will  is  before  the  Court,  it  directed  an  Issue  *  DevisavU  vel 
novl  to  the  Common  Law  Ooart,  if  the  Will  concerned  real  estate  ;<•> 
or  remitted  the  question  to  the  Ecclesiastical  Courts,  if  the  Will 
were  one  of  personalty.  So  in  other  litigations,  a  matter  of  fact 
was  often  ordered  to  be  determined  by  a  Court  of  Law,  on  the 
ground  that  trial  by  Jury  was  a  more  satisfactory  method  of  elicit- 
ing fact  than  the  written  testimony  taken  in  secret  in  Equity.  So 
also,  where  a  question  of  mere^  law  arises,  as  what  estate  the  words 
of  a  Will  create,  it  was  the  practice  to  refer  the  question  to  the 
Common  Law  Courts,  for  the  decision  of  the  Judges,  upon  a  case 
stated  for  their  opinion.    Blaeisione  thus   writes  :-* 

"  The  Chanoellor^s  decree  is  either  interlocutory  or  final.  It  very  sel- 
dom happens  that  the  first  decree  can  be  final,  or  conclude  the  cause ; 
for,  if  any  matler  of  fact  is  strongly  .controyerted,  this  Court  is  so 
sensible  of  the  deficiency  of  trial  by  written  depositions,  that  it  will 
not  bind  the  parties  thereby,  but  usually  directs  the  matter  to  be  tri- 
ed by  Jury  ;  especialfy  such  important  facts  as  the  validity  of  a  Will, 
or  whether  A.  is  the  heir  at  law  to  B.,  or  the  existence  of  a  modus 
decimandl  or  real  and  immemorial  composition  for  tithes.  But  as  no 
Jury  can  be  summoned  to  attend  this  Court,  the  fact  is  usually  direct- 
ed to  be  tried  at  the  bar  of  the  Court  of  King's  Bench,  or  at  the 
Assises  upon  a  feigned  issue.  For  (in  order  to  bring  it  there,  and  have 
the  point  in  dispute,  and  that  only,  put  in  issue)  an  action  is  brought, 
wherein  the  plaintiff  by  a  fiction  declares  that  he  laid  a  wager  of  5  £ 
with  the  Defendant,  that  A.  was  heir  at  Law  to  B.,  and  then  avers 
that  he  is  so  ;  and  therefore  demands  the  5  £,  The  defendant  admits 
the  feigned  wager,  but  avers  that  A.  is  not  the  heir  to  B.,  and  there- 
upon that  issue  is  joined,  which  is  directed  out  of  Chanoeiy  to  be  tri- 
ed :  and  thus  the  Terdict  of  the  Jurors  at  Law  determines  the  &ot  in 
the  Court,  of  Equity.  These  feigned  issues  seem  borrowed  from  the 
^nsio  judicialis  of  the  Bomans  and  are  also  frequently  used  in  the 
Courts  of  Law,  by  consent  of  the  parties,  to  determine  some  disputed 
rights  without  the  formality  of  pleading,  and  thereby  to  save  much 
time  and   expense  in  the  decision  of  a    cause. 

''So   likewise,  if    a   question    of  mere  Law  arises  in  the    course  of  a 

(«)  8m  Lord  MmufMM  obfenntioiM  in  the  greit  cue  of  WtUor  ▼.  Tojfkt  teaching  an  anthor't 
OBKf  right,  in  4  Borr.  SSTT*  The  Court  of  fi&dieqner  on  the  Equity  tide  does  not  direct  a  case 
for  a  Goort  of  Law,  as  the  Court  of  Chancery  does  ;  but  being  also  a  Conrt  of  Law,  direeti  the 
Bitter  to  be  heard  befoit  the  fan  Coovi    See  tfoilif/?  t,  OamMT.  8  T.  and  J.  p.  805. 
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oamMt,  as  whether*  by  the  words  of  a  Will  an  estate  for  li£d  or  in  tail 
is  created,  or  whether  a  fature  interest  devised  by  a  testator  shall  oper« 
ate  as  a  remainder  or  an  executoiy  devise,  it  is  the  praotiee  of  this 
Court  to  refer  it  to  the  opinion  of  the  Judges  of  the  Court  of  King's 
Benoh  or  Common  Pleas,  upon  a  case  statM  for  that  purpose  where- 
in all  the  material  facts  are  admitted,  and  the  point  of  Law  is  sub- 
mitted to  their  decision  :  who  thereupon  hear  it  solemnly  argued  by 
counsel  on  both  sides,  and  certify  their  opinion  to  the  ChancdHor.  And 
upon  such  certificate  the  decree  is  usually  founded.*' 

4  SL  Seoent  refonoa  in  the  Law  have  naateriaUy  affected  these 
separate  junedictions  of  the  Courts  of  Law  and  Equity,  each  of 
which  is  gradually  encroaching  on  the  ground  fonnerly  appropriated 
by  the  other  ;  the  distinctions  are  gradually  growing  finer  betwe^i 
them :  '  thin  partitions  do  their  bounds  divide,'  and  the  day  is 
perhaps  not  tsu  distant,  wh^i  every  Court  in  the  realm  shall  be 
open  to  suits  and  acticms  of  all  kindsi  and  be  made  competent 
to  deal  from  first  to  last  with  every  diapute  that  is  brought  be- 
fofe  it. 

§  22.  These  changes  have  been  prmcipaHy  introduced  by  giving 
more  powers  to  the  Courts  of  Conunon  Law^  and  by  the  altera- 
tion of  the  Law  of  Evidence. 

I.  Thus  by  the  Coaamon  Law  procedure  Act,  Cotueta  of  Oom- 
mon  Law  can  in  certain  oases  now  grant  am  In^unctiatu^^ 

IL  Thus  by  17  and  18  Yio.  I.  125.  83,  they  can  receive  EguU- 
Me  defences  j  and  thus  a  large  class  of  cases  is  withdrawn  ftom 
the  Chancery  Courts.  For  instance  in  an  addon  to  try  the  title 
to  lands,  aiJistituted  for  the  old  action  of  Ejectment^  a  Defendant 
who  has  not  the  legal  title  in  him,  will  not  any  longer  be  driven 
into  a  Court  of  Eq^ty,  to  set  up  a  de£snoe,  whidi  under  the  old 
practice,  afforded  hnn  perfect  security  in  Equity^  though  it  was  not 
avaihble  to  him  at  Common  Law. 

III.  Thus  by  the  Evidence  Act»^>  as  parties  are  now  examinable, 
there  can  be  no  need  of  the  aid  of  a  Court  of  Equity  in  that 
large  class  of  cases  where  formerly  the  jurisdiction  attached  throij^h 
the  impossibility  of  otherwise  obtaining  a  Discovery ;  or  in  other 
words  enforcing  t&e    examination  of  the  Defendscnt    on    oath.    As 

(^  UMdl«^  G.7S,SS6] 
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a  genial  rule^  our  SogUsb  Courts  of  Equitj  are  not  competent  to 
give  damages  for  a  breach  of  eoniract  or  injury  where  redrest  can 
be  had  at  Law.  Compensation  can  however  be  granted  where  the 
partj  comes  to  the  Court  for  a  specific  performance ;  as  we  learn 
from  the  Leadiug  Case  of  &ton  v.  Slade^^^  and  the  recent  "case  of 
Protkero  v.  PAelj)^^^ ;  and  a  quaere  has  been  made  in  C^ary  v.  Nar- 
iam,^'^  whether  damages  should  be  given  on  an  iojanotion  restraining 
an  infringement  of  patent.  The  Solicitor  General  in  his  Equitj 
Procedure  Bill  (1858)  proposes  to  give  the  Court  power  to  award 
damages  either  in  addition  to,  or  substitution  for,  spedfic  performance 
or  injunction. 

§  23.  On  the  other  hand  the  vivd  voce  Examination  of  witness* 
es  in  Courts  of  Equity  has  done  away  with  the  reason  for  directing 
issues  of  fact ;  and  a  Bill  has  been  introduced  with  the  object  of 
giving  Courts  of  Equity  full  power  of  deciding  all  such  matters 
as  arise  incidentally  before  them,  without  the  circuitous,  dilatory, 
and  expensive  process  of    directing  a  feigned  issue.^^ 

§  24.  In  matters  of  Account,  the  Courts  seem  also  to  be  ap- 
proximating. Formerly  the  Equity  Courts  were  furnished  with  a 
machinery  called  the  Master's  Office  for  taking  accounts  and  decid- 
ing on  other  interlocutory  references.  But  this  process  was  pro* 
ductive  of  such  cruel  delay  and  ruinous  expense  to  Suitors,  that 
the  office  of  Mastor  has  been  abolished,  and  the  Chief  Clerks  of 
the  Equity  Judges  now  take  the  accounts  in  Chambers.  The  old 
Common  Law  action  of  'Account'  on  the  other  hand  has  lately 
been  had  more  recourse  to ;  and  I  see  no  reason  why  the  Courts 
of  Law  should  not  themselves  take  the  account  on  a  judgment 
*  Quod  computet*  just  as  Equity  Judges  do  now. 

§  25.  These  are  so  many  approximations  to  the  final  amalgamation 
(^  the  '  sides'  of  Westminster  Hall.  In  this  country,  our  Mofussil 
CoQits  are  all  Courts  of  Equity,  and  it  is  incumbent  upon  the  Ju  iges 


is)  2  White  and  Todor^t  Letding  Oaaes  in  Equity,  p.  4i9. 
(r)2  Jiir.2,  5,  §  173 
(#)  1  DeO  and  {  p.  1. 

(0  S«e  Lord  £idon,  in  Qoodentnigh  t.  Powd/,  2.  Bum.  229. 
"  When  there  is  a  dear  matter  of  Law,  I  take  it  to  be  very  much  the  duty  of  this  Conrt  to  give 
iti  opiakm  on  that  natter  of  Law.  To  aak  the  Gonrt  of  King*t  Bench  a  qneition  of  Law,  which  thi*^ 
Court  could  itself  answer  in  the  flnt  instance,  ii  not  the  best  mode  of  disponng  of  a  snit  in  equity.** 
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to  make  themselves  masters  of  the  principles  of  Equity.  In  Courts  of 
Common  LaW|  especiaUj  where  there  is  a  Code  of  substantive  Law, 
it  is  possible  that  a  Judge  by  a  mere  technical  knowledge  of  the 
Code^  might  declare  what  the  Law  was,  by  a  mere  reference  to  the 
Code,  just  as  a  scholar  refers  to  a  Lexicon  for  any  information 
which  he  has  occasion  to  search  for  :  and  indeed  the  Vakeels  are 
generally  apt  enoi:^h  at  thumbing  the  pages  of  the  Regulations 
and  Circular  Orders ;  but  where  the  Courts  of  a  country  are  all 
Courts  fd  Equity,  and  where  there  is  not  only  no  Code,  but  scarcely 
any  written  iuiHantive  Law,  it  is  obvious  that  those  who  preside 
in  the  judgment  seat  must  learn  what  Equity  is.  For  Summum  jua 
9umma  itywria ;  and  it  can  only  be  tempered  and  corrected  by 
Equity. 

§  26*  A  man  may  be  a  respectable  common  Lawyer  without  having 
any  knowledge  of  Equity,  or  at  (he  best  a  superficial :  for  if  he 
is  master  of  Lex  Seripta,  it  may  suffice  for  him  in  each  case  to 
say,  Ila  lex  eeripta  eat.  But  a  man  cannot  be  a  great  Equity 
Lawyer  without  a  full  knowledge  of  the  Common  Law ;  for  Equity 
presupposes  the  existence  of  such  knowledge  and  is  founded  upon 
it;  it  is  the  harshness  of  the  Common  Law  which  Equity  under- 
takes to  temper. 

§  27.  This  '  Equity'  must  ever  exist,  even  where  the  most  perfect 
Code  of  Laws  has  been  framed ;  for  the  Legislator  never  can  provide 
for  every  special  case  to  which  the  complication  of  human  affairs 
gives  rise.  He  cannot  foresee  or  even  conjecture  them  :  for  there  pro- 
bably never  were  two  case^  precisely  identical  in  every  one  of  their 
particulars.  Hence  the  Legislature  can  only  lay  down  general  rules 
or  Laws :  and  Equity  has  been  well  defined  by  Aristotle  *  the  cor- 
rection of  that  wherein  the  Laws  by  reason  of  its  universality  is 

deficient.'^*^      He   calls   it   twoMipimfM  rofi^S  i  iw4ani  S«a  rh  Ka$6kov. 

The  whole  of  the  fifth  Book  of  the  Nicomachean  Ethics  should 
be  studied  by  every  one  whose  business  it  is  to  master  the  science 
of  legal  judgment ;  and  indeed  a  part  of  the  tenth  Cliapter  is  so 
precisely  in  point  that  it  must  be  quoted  here. 

«  <  The  equitable'  is  just,  beiog  better  than  a  certain  kind  of  *  just ;' 
and  it  is  not  better  than  *  the  just'  as  though  it    were  of  a  different 

(«)  Nioomach  :  Ethict.  1,  6.  C.  X.  Manj  writen  hATe  followed  and  iadecd  taken  thb  defiaitioB 
without  acknowledgment.    We  find  it  in  Cicero,  Plowden,  Grotini,  and  others. 
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genus.     Just  and  equitable,  therefore,  are  identical ;  and  both  being  good, 

*  the  equitable'  is  the  better.    The  cause  of  the  ambiguity  is  this,  that 

*  the  equitable'  is  just,  but  not  that  justice  which  is  according  to  Law, 
but  the  correction  of  the  legally  just.  And  the  reason  of  this  is,  that 
Law  is  in  all  cases  universal,  and  on  some  subjects  it  is  not  possible 
to  speak  universally  with  correctness.  In  those  cases  where  it  is  neces- 
sary to  speak  universally,  but  impossible  to  do  so  correctly,  the  Law  takes 
the  most  general  case,  though  it  is  well  aware  of  the  incorrectness  of 
it.  And  the  Law  is  not,  therefore,  less  right ;  for  the  fault  is  not  in 
the  Law,  nor  in  the  Legislator,  but  in  the  nature  of  the  thing  ;  for  the 
subject  matter  of  human  actions  is  altogether  of  this  description. 

"When,  therefore,  the  Law  speaks  universally,  and  something  happens 
different  from  the  generality  of  cases,  then  it  is  proper  that  where  the 
Legislstor  falls  short,  and  has  erred,  from  speaking  generally,  to  correct 
the  defect,  as  the  Legislator  would  himself  direct  if  he  were  then  present, 
or  as  he  would  have  legislated  if  he  had  been  aware  of  the  case.  There- 
fore the  equitable  is  just,  and  better  than  some  kind  of  'just'  not  in- 
deed better  than  the  .'  absolute  just,'  but  better  than  the  error  which 
arises  from  universal    enactments. 

*^And  this  is  the  nature  of  '  the  equitable'  that  it  b  a  correction  of 
Law,  wherever  it  is  defective  owing  to  its  universality.  This  is  the  reason 
why  all  things  are  not  according  to  Law,  because  on  some  subjects  it 
is  impossible  to  make  a  Law.  So  that  there  is  need  of  a  special  de- 
cree :  for  the  rule  of  what  is  indeterminate,  is  itself  indeterminate  also ; 
like  the  leaden  rule  in  Lesbian  building;  for  the  rule  is  altered  to  suit 
the  shape  of  the  stone,  and  does  not  remain  the  same  ;  so  do  decrees 
differ  according  to    the  circumstances." 

So  the  Roman  Law  said/'>  negue  leges  neque  senatus-eonsuUa  ita 
seribi  pa$sun6,  ui  omnei  casus,  qui  quandogue  inciderint,  campre* 
kendaniur  ;  sed  sufficit  ea  qm  plerumque  aceidunt  eontineri. 

So  Lord  Mksmere  says/*')  ''  Law  makers  take  heed  to  such  things 
as  may  often  come^  and  not  to  every  particular  case,  for  they  could 
not  though  they  would.''  And  so  Lord  Bacon  in  his  argument  on 
the  jurisdiction  of  the  Marches  said — '  There  is  no  Law  under  heaven 
which  is  not  supplied  with  Equity,  for  summum  jus  summa  injuria, 
or  as  some  have  it  '  summa  lex  summa  crux  ;'('>  or  as  it  otherwise 
expressed,  Jpices  Juris  non  sunt  Jura, 

(f)  Digest,  lib.],  tit.  S.L  10. 

(p)  See  ].  Spence.  EL  T.  412.  Notef. 

(x)  1.  Font  £g.  B.  1.  8  8  Note  h. 
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.  §  2S.  Bat  it  is  not  to  be  supposed  that  Equity  is  unbounded  in 
its  correction  ci  the  deficiencies  of  positiire  Law.  I  have  already 
shown  that  the  Equity  Judge  is  bound  'by  the  same  general  rules 
of  construcftion  and  interpretation  as  the  Common  Law  Judge.  Far- 
ther, there  must  always  remain  after  the  fullest  stretch  of  Equity, 
many  cases  in  which  though  injustice  may  have  been  done,  no 
redress  can  be  given.  This  happens  in  cases  of  what  are  called 
imperfect  obligations;  such  as  a  man  is  morally  bound  to  perform 
in  foro  conscientia,  but  for  which  he  is  not  amenable  in  foro 
legia.  Such  are  the  duties  of  charity,  gratitude,  benevolence,  the 
fulfilment  of  promises  for  which  no  consideration  has  been  given,  the 
nudum  pactum  ^^  of  the  Roman  Law,  and  the  like.  Here  we  pass 
from  the  province  of  legislation  and  jurisprudence  to  that  of  Ethics  : 
from  the  office  of  the  judge  to  that  of  the  moralist ;  from  the 
tribunal  of  man  to  that  of  God.  I  have  endeavoured  to  explain 
this  in  my  Inaugural  Lecture^  to  which  I  must  refer  those  who 
wish  to  pursue  this  subject  further. 

"  •  Mere  moral  feeling'  said  Lord  Denman^*^  C.  J.,  in  a  recent  case, 
*  is  not  enough  to  affect  the  legal  rights  of  parties'  nor  says  Mr,  Broome^*) 
oan  a  subsequent  expi^ess  promise  convert  into  a  debt  that  which  of 
itself  was  not  a  legal  debt ;  and  although  the  mere  fact  of  giving  a 
promise  creates  a  moral  obligation  to  perform  it,  yet  the  enforcement 
of  such  promises  by  Law,  however  plausibly  justified  by  the  desire  to 
^ect  all  conscientious  engagements,  might  be  attended  with  mischievous 
<sonsequetfees  to  society ;  one  of  which  would  be  the  frequent  pref^nce 
of  voluntary  undertakings  to  claims  for  just  debts.  Suits  would  there- 
by be  multiplied,  and  voluntary  undertakings  would  also  be  multiplied,  to 

the  prejudice   of  real  creditors."^*) 

■  ■    ■      .         ■  ■      J .  ■• — .  ■      ■  — I  ■  —  • 

(y)  See  Brootoes  L.  M.  p.  583.  2nd  Ed. 

(r)  leaunumi  ▼.  Seeve^  15  L.  J.  Q.  B.  141. 

(d)  See  the  Cases  there. 
(b)  On  the  qaestion  whkt  ooosideration  iriH  mppott  a  promise,  tee  XdM^^i  ¥.  BraUkwaiU.  1 
Sol,  L  C  118.  et  ibi  notat.  It  most  soffice  here  to  state  that  **  any  benefit  aocmilig  to  him  who 
makes  the  promise,  or  any  lots,  tronble  or  disadvantage  undergone  by,  or  charge  imposed  upon  him 
to  whom  it  is  made,  is  sufficient  consideration  in  the  eye  of  the  Law  to  sustain  an  action.'*  (Smith 
on  Contracts,  p.  88.)  K  is  almost  superfluous  to  notice  that  the  bare  fact  of  benefit  arising  to  the 
party  maldttg  the  premise,  will  not  saflhse  if  the  promise  is  the  result  of  fear,  ft  may  be  a  benefit  Ut 
a  roan  that  a  highwayman  who  draws  a  loaded  pistol  from  his  heart,  but  a  promise  to  pay  money 
to  induce  the  robber  to  do  so  wiU  not  be  binding ;  for  there  is  no  Ug^  consideration  to  support  it 
In  Jone4  v.  Atkburskam  (4  East  4M)  Lord  BtteHb0rotsgk  commenting  on  the  ease  of  Qmbi  v.  CdfUiou 
says  :— 

**  It  is  stated  that  the'defendanf  s  late  husband  was  indebted  to  the  plaintiff,  and  that  she  (not  stat- 
ing her  to  be  doathed  with  any  represeitatlTe  character)  about  to  come  to  Londot^  and  hcing  in 
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§  i9.  Tbottgh  I  hitve  oonflBed  attention  to  the  different  methods 
of  operation  between  Common  Law  and  Eqoitj,  it  must  not  be  sup- 
posed  that  the/  do  not  administer  very  different  sorts  of  sabstan- 
tive  Law,  even  npon  the  very  same  subject  matter.  The  conflict 
between  the  two  is  often  very  striking,  and  the  following  example 
taken  from  a  Report  of  the  Committee  of  the  Law  Amendment 
Society  on  the  Law  affecting  the  property  of  married  women  puts 
this  in   a  very   striking  light. 

Conflict  between  Law  and  Equity. 

LAW.  BquiTY. 

1.     "By    the    common    law    the  1.     "  Every  kind  of  property,  ia- 

wife  has  no  property  of  her  own  ;  dodiog  estates  in  fee-simple  and  ohat- 

her  personaresUte  absolutely,  and  her  tels  personal,    may  be  subject  to  a 

real  eslale  'during  coverture,  are  her  trust  for   the    wife's    separate    use, 


husband's." — Per  Lord  Mansfield. 


3.  "  By  the  common  law  the 
wife  has  no  separate  power  of  eon- 
tracting.  She  can  neithcir  sue  nor 
be  sued."— Per  Lord  Manfield. 


3.    "  Marriage  is  ju  .absolute  gift 
to  the  husband  of  the  goods,  &c.  of 


which  will  be  supported  in  equity.' 
"  She  may  dispose  of   such  pro- 
perty as  if  she  were  a  feme  sole." 

*'  She  may  dispose  of  her  savings 
as   of  the    principal" 

2.  Equity  allows  a  married  wo- 
man to  sue  wherever  she  has  a  dear 
right.  She  may  even  sue  her  hus- 
band, when  ''  there  is  no  other  way 
of  asserting  her  right  against  him." 
— ^Per  Lord  Loughborough. 

Being  oonsidered  a  feme  sole  in 
respect  of  her  property,  she  may  be 
sued  on  her  own  contract  with  res- 
pect to  such  property. 

3.  "If  land  or  personalty  is  left 
to  a  married  woman,  for  her  s^pa- 


fitr  to  he  artetUd  by  the  pkdnHff,  promised,  &c.  Kow  an  attempt  to  impoae  upon  a  person  an  nn- 
lavfal  ttmr,  (and  the  threatenitg  of  ill  onlawliil  fait  is  as  bad),  ean  Mter  be  a  good  eonsidention 
for  a  promise  to  pay  :  yet  that  groond  is  infirited  on  by  the  Chief  losftioe.  And  as  to  the  ease 
there  dted  by  him,  of  a  mother  who  promised  to  pay,  on  forbearance  of  the  plaintiff  to  arrest  the 
ted  body  of  he^  sota^  wfaleh  she  feared  he  was  about  to  do ;  it  is  contrary  to  erery  principle  of  law 
and  mattSi  fBeliag.  Btflh  aa  aetis  t^toMig  to  hamitaity,  and  ibegal ;  ttad  therefore  any  promise 
exttrtedbyihe  fsarof  itoooldaeverbevalidiB  law.  It  night  as  well  he  sand  that  a  proliiae^  in 
eoBsidenition  that  one  wonld  withdraw  a  pistol  from  another's  bietst,  could  be  enforced  against  the 
party  acting  nndev  snch  unlawfol  terror,** 
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which  the  wife  was  actually  possess- 
ed at  the  time  of  marriage,  and  of 
each  other  goods  and  personal  chat- 
tels as  come  to  her  during  the  mar- 
riage."—Lord  Coke. 

4.  If  a  husband  obtaios  a  judg- 
ment for  a  debt  due  to  his  wife  at 
law,  he  is  entitled  to  the  whole 
fund. 

5.  So  with  respect  to  a  legacy, 
the  husband  may  appropriate  the 
whole,  if  the  executor  pays  it  him. 

,  6.  A  woman,  by  law,  cannot  dis- 
pose of  her  property,  nor  make  a 
will,  without  the  concurrence  of  her 
husband. 

7.  If  a  wife  carries  on  a  sepa- 
rate trade,  even  with  her  husband's 
consent,  he  is  entitled  to  all  the 
profits  (4  B.  and  Ad.  514). 

8.  Deeds  of  separation  are  not 
valid  at  law.  {MttrskaU  v.  Button, 
8  t  E.) 

9.  **  A  husband  cannot  give  or 
grant  any  estate  to  his  wife,  either 
in  possession,  reversion,  or  remain- 
der." 


rate  use,  even  without  the  interven- 
tion of  trustees,  equity  secures  such 
property  for  her  separate  use." 


4.  *'  If  it  is  necessary  to  have 
recourse  to  equity,  equity  will  com- 
pel him  to  secure  a  prpviaion  for 
his  wife  out  of  the  fund." 

5.  Equity  will  compel  a  settle- 
ment in  such  a  case. 

6.  She  may  in  equity. 


7.    Equity    gives    the    profits  to 
the  wife. 


8.  In  equity  "  it  may  be  con- 
sidered, as  at  present  settled,  that 
such  deeds  ....  are  valid."  (t 
Bright's  Husband  &  Wife.   ^ 

9.  **  Although  gifts  of  property 
by  the  husband  and  the  wife  are 
....  void  in  law,  yet  they  will 
be  supported   in  equity."    (lb.) 


§  80  To  say  the  leasts  the  spectacle  of  two  sets  of  Courts  iu  the 
same  country  and  often  sitting  under  the  same  roof  exhibiting  such 
startling  discrepancies^  is  anomalous.  In  this  country,  where  Law 
and  Equity  are  administered  by  one  and  the  same  set  of  Courts, 
we  are  spared  this ;  though  the  Supreme  Court  indeed  has  its 
''  Common  Law''  and  "  Equity  ndes"  and  a  party  may  bring  an 
action  at  Common  Law  on  one  side,  and  immediately  after  be  re- 
strained by  injundiou  from  prosecuting  his  action  on  another 
''side.''  The  Mofussil  Courts  .pcesent  no  such  oonflict,  but  it  is 
not  the  less  necessary  for  the  Judges  to  be  well  Jounded  in  the 
principles  of   Equity^  because  it  is    by    the    application    of    these 
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alone  that  the/  can  correct  the  hardships  which  the  Law  by  rea- 
son of  its  uniyersaliiy  would  otherwise  occasionally  work.  Those 
principles  are  fixed  and  well  understood,  as  fiied  as  the  Law  itself. 
Some  of  the  chief  will  be  commented  on  in  these  pages  :  but  he 
who  wishes  to  stodj  them  at  large  can  scarcely  do  better  than 
read  Domat,  if  he  wishes  to  learn  how  deeply  subtlely  and  oen- 
preKensively  the  human  mind  has  searched  the..principles  of  £qmtj^ 
This^^oBIelTork  of  the  learned  Frenchman  has  gathered  from  Jthe 
great  r^ertory  of  the  Boman  Law  its  lea^ng  features,  without  the 
technicaHties  of  the  Boman  procedure.  My  own  impression  is.  that 
whoever  studies  this  work  will  feel  how  very  unfit  he  was  to  dis- 
charge the  "functions  of  a  Judge  befcure  mastering  its  pages. 
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HOW  EQUITY  IS  SUBSERVIENT  TO  THE  LAW. 
^^iiiaa  stq%Uur  LegemSfl) 

§  1.  It  would  be  a  most  mistaken  idea  to  suppose  that  Equity 
sets  itself  above  the  Law.  It  would  build  up  a  most  mischievous 
power  if  it  did.  The  observations  already  made^  it  is  hoped^  will  have 
explained  to  a  certain  extent  its  true  nature. 

"  If  a  Court  of  Equity"  says  £lack»i(me(^)  "really  acted  as  many  in- 
genious writers  have  supposed  it  (from  theory)  to  do,  it  would  be  above 
all  Law  either  common  or  statute,  and  be  a  most  arbitrary  Legislator  in 
every  particular   case." 

In  the  infancy  of  our  Courts  of  Equity,  before  their  jurisdiction 
was  ascertained  and  settled,  ambition  and  the  lust  of  power  of 
the  ChanceUors^  who  being  Ecclesiastics  were  ignorant  of  the  Com- 
mon Law^  may  have  usurped  somewhat  too  much  upon  the  juris- 
diction of  the  Common  Law  and  each  decision^may  have  been  con- 
sidered an  award  pro  re  natdM)  And  we  trace  this  leaning  in  the 
earlier  authorities. 

Thus  Lord  Kaimet^^  makes  Equity  commence  where  Law  ends, 
and  his  description  would   make  it  coequal    with  Ethics. 

"  It  appears  now  clearly"  says  he  "  that  a  Court  of  Equity  commen- 
ces at  the  limiU  of  the  Common  Law^  and  enforcee  benevolence^  when  the 
Law  of  nature  makes  it  our  duty.  And  thus  a  Court  of  Equity,  ac- 
companying '^  the  Law  of  nature,  in  its  general  refinements,  enforces  every 
natural  3ufy  that  ie  not  provided  for  at  Common  Law." 

So  Sir  JoAn  Trevor^^)  says: 

"  Now,  Equity  is  no  part  of  the  Law,  but  a  moral  virtue,  which  quali- 
fies, moderates,  and  reforms  the  rigour,  hardness,  and  edge  of  the  Law, 
and  is  a  universal  truth."        * 

(a)  SarlcfSidk  ▼.  Skmoim ;  10,  Mod.  Bep.  p.  1.  CowperY,  Ckmpir,  2,  P.  W. 763. 

{h)  YoL  8,  p.  433.  (<r)  Ibid. 

(rf)  Idfrd  Kmme$,  p.  12.  {e)  Dndky  ▼.  iHM%,  Pre.  Ch.  Sil. 
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So   Chief   Justice    Taughan   said  :  '/^ 

"  I  wonder  to  hear  of  citing  of  precedent*  in  matter  of  Equity.  For 
if  there  be  Equity  in  a  Case,  that  Equity  is  a  universal  truth,  and  there 
can  be  no  precedent  in  it.  So  thnt  in  any  precedent  that  can  be  pro- 
ckieed,  if  it  be  the  same  with  this  case,  the  reason  and  Equity  is  the 
same  itself.  And  if  the  precedent  be  not  the  same  case  with  this,  it 
is  not  to  be   cited,  being  not   to  that    purpose." 

§  2.  But  now  these  vague  notions  have  subsided.  Equity  is  the 
handmaid,  not  the  mistress,   of  the  Law. 

'*  Where  a  role,  either  of  the  Common  or  the  Statute  Law,  is  direct, 
say^  Slonf.is)  and  governs  the  case,  with  all  its  circumstances,  or  the  par* 
ticular  point,  a  Court  of  Equity  is  as  much  bound  by  it  as  a  Court 
#f  Law,  and  can  as  little  justify  a  departure  from  it." 

Equity  we  have  shown  has  the  same  rules  of  constructionW  and 
interpretation,  and  generally  of  evidence,  as  the  Law.  Nor  can  it 
relieve  against  a  positive  rule  of  Law  only  became  that  role  may 
work  a  hardship.  Blachi(me'*)  lays  down  many  instances  of  this 
bat  it  may  be  well  to  caution  the  student  as  to  the  modification  of 
this  dictum  by  the  more  recent  practice  of  our,  Chancery  Courts. 
SpencdJ)  writes  as  follows  : 

"  Sir  WUUam  Blackiione,  citing  some  of  the  instances  above  referred 
to,  argues  against  ike  power  of  the  Cotirt  to  abate  the  rigour  of  the  Com* 
mou  Law,  because  it  has  not  done  so  in  these  instances  and  he  adds 
that  no  sudi  power  is  contended  for ;  but  that  such  a  power  was  exer- 
ciaed  in  the  early  history  of  the  court  we  have  the  direct  evidence  of 
deereet,  and  no  other  assignable  origin  can  be  given  to  many  branches 
of  the  jurisdiction ;  and  perhaps  the  proposition  that  no  such  power  is 
contended  for,  even  if  confined  to  the  present  day,  is  rather  too  broadly 
laid  down.  Sir  Joseph  JehfU^  whom  no  one  can  mention  but  with  the 
utmost  respect,  endeavoured  to  reconcile  the  conflict  between  the  doc- 
trines of  the  Court  of  Chancery  and  those  of  the  Common  Law  thus: 
'  The  discretion  which  is  exercised  here,  is  to  be  governed  by  the  rules  of 
Lorn  and  Bqmtff^  whieh  are  not  to  oppose,  but  each  in  its  turn  to  be 
•ubtervient  to  the  other ;  this  discretion,  in  some  cases,  follows  the  Law 
implicitly,  in  others,  assists  it,  and  advances  the  remedy  ;  in  others  again, 
it  relieves  against  the  abuse,  or  allays  the  rigour  of  it ;  but/  added  that 
eaiuent  Judge,  4n  no  case  does  it  contradict  or  overturn  iha  grounds  or 

(/)  Fry  Y-  Porter,  I.  Mod.  807.  (*)  1  Spencc,  520 

(jf)  Dq  :  Jump.  S  W.  (i)  Vol  S,  p.  iSO. 

tj)  Vol.  L  p.   418 
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prineipUi  tnereof,  as  has  been  sometimes  ignoiantly  imputed  to  tkis  Coart ; 
that  is  a  discretionary  power  which  neither  this  nor  any  other  Court, 
not  even  the  highest,  acting  in  a  judicial  capacity,  is  by  the  constitution 
entrusted  with.'  And  this  was  the  doctrine,  it  must  be  admitted,  which  was 
endeavoured  to  be  enforced  throughout  the  reign  of  King  James  I. 
But  not  to  look  farther  than  the  doctrines  of  tlie  Court  of  Chauoeiy  in 
respect  to  the  separate  property  of  married  women,  which  have  only 
been  completed  in  our  day,  do  they  not  directly  contradict  and  overturn 
the  principles  and  maiims  of  the  Common  Law  ?  Fleta  expressly  says 
that  a  gift  to  a  stranger  for  a  benefit  of  a  married  woman,  is  void  as 
againU  the  policy  of  the  Law,  Lord  Hardwicke,  when  pressed  with 
the  maxim  of  Squitae  eeqnitur  Ugem^  said,  '  When  the  Court  fir.ds  the 
rules  of  Law  rights  it  will  follow  them  ;  but  then  it  will  likewise  go 
beyond  them  ;  it  seems  hardly  possible  to  designate  even  this  as  being 
short  of  legislative.  It  was  equally  propounded  as  a  maxim,  that  the 
Prsetors  had  no  authority  to  abrogate  the  existing  Law ;  but  that  they 
also  equally  violated  this  maxim  can  hardly  admit  of  a  doubt.  Dion.  Oamtu^ 
in  reference  to  this  subject,  expressly  says,  (I  give  the  Latin  Trans- 
lation,) *  }fe  quiden^  jura  eeripta  aervarini  ied  ea  mutaoerint  empe* 
numero-* " 

This  diclum  however  begs  the  whole  qnestioDi  and  sets  up  a 
clear  legislative  power  in  the  Chancery  Judge  to  correct  the  posi- 
tive Law.  The  truth  seems  to  be  that  where  Equity  finds  a  princi- 
ple laid  down  by  the  Law,  applicable  iu  all  its  circumstances  to 
a  general  equitable  principle,  or  not  inconsistent  with  it.  Equity  will 
follow  that  Law,  even  though  it  would  not  have  laid  down  such  a 
doctrine  itself  originally.  Where  however,  says  Sjpeuce,  the  remedy  given 
by  a  Court  of  Equity  is  founded  wholly  oi>  a  prinqiple  of  it9  own,  and 
there  is  no  corresponding  course  of  proeedvire  at  IaWs  the  Comit  acta 
on  rules  of  its  own.  A  good,  though  sooiewbat  techiucal  example 
Hiay  be  taken  from  the  rule  for  the  adminisirafcion  of  assets  in 
payment  of  debts.     S^nce  writes  thus  :— 

<*  Where  lands  were  amgned  in  trust  for  payment  of  debts,  in  the 
administration  of  the  trust  by  the  Court,  which  will  be  particularly 
adverted  to  hereafter,  judgments,  which  affected  hind  by  their  own 
strength  and  nature,  and  on  which  a  remedy  might  be  obtained  at 
law,  were  directed  to  be  paid  according  to  their  legal  preference. 
Equity  there  followed  the  Law  ;  the  remedy  in  the  Court  of  Chancery 
was  what  may  be  designated  utiiis,  being  merely  substituted  for  the 
legal  remedy  which  the  creditor  had  on  his  judgments.  But  as  regards 
debts   which  only    affected   the    lands  by    force    of  a    trust   created   for 
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tlwir  payment,  the  remedy,  so  far  aa  the  trust  waa  enforced  against  the 
lands  was  peculiar  to  ^he  Court  of  Chancery,  there  was  no  correspond- 
ing title  or  right  whioh  could  be  enforced  at  Law  ;  accordingly  the 
Court  acted  on  its  own  rule,  (of  derioal  invention  no  doubt,)  that  all 
debts  were  equally  due  in  oonseienoe,  and  all,  of  whatever  rank,  were 
dirooted  to  be  paid  pro  raid,  according  to  the  amount  of  the  debt."(*) 

§  3.  This  principle  receives  illustration  from  the  practice  of 
Courts  of  Equity  with  regard  to  Statutes  of  Limitation.  In  words 
these  applied  to  Courts  of  Law  only ;  but  Courts  of  Equity  acted  in 
analogy  to  them  :  or  indeed^  as  Lord  Redeidale  put  it,  considered 
themselves  equally  bound  by  them,  as  though  they  were  expressly 
made  applicable.    Thus  in  Hovenden  v.  Lord  Anmsle^if)  he  said : — 

"  But  it  is  said  that  Courts  of  Equity  are  not  within  the  statutes  of 
limitations.  Thb  is  true  in  one  respect.  They  are  not  within  the  words 
of  the  statutes,  because  the  words  apply  to  particular  legal  remedies  ; 
but  they  are  within  the  spirit  and  meaning  of  the  statutes,  and  have 
been  always  so  oonsidered.  I  think  it  is  a  mistake  in  point  of  lan- 
guage to  say,  that  Courts  of  Equity  act  merely  by  analogy  to  the  sta- 
tutes ;  they  act  in  obedience  to  them*  The  statute  of  limitations,  apply- 
ing itself  to  oertain  legal  remedies,  for  recovering  the  possession  of  lands, 
for  recovering  of  debts,  &c..  Equity,  which  in  all  cases  follows  the  Law, 
acts  on  legal  titles,  and  legal  demands,  according  to  matters  of  con- 
science, which  arise,  and  which  do  not  admit  of  the  ordinary  legal  reme- 
dies. Nevertheless,  in  thus  administering  justice  according  to  the  means 
afforded  by  a  Court  of  Equity,  it  follows  the  Law.  The  true  jurisdic- 
tion of  Courts  of  Equity,  in  such  cases,  is  to  carry  into  execution  the 
pfbciples  of  Law,  where  the  modes  of  remedy  afforded  by  Courts,  of 
Law  are  not  adequate  to  the  purposes  of  justice*,  to  supply  a  defeet  in 
the  remedies  afforded  by  Courts  of  Law.  The  Law  has  appointed  eer* 
tain  simple  modes  of  proceeding,  which  are  adapted  to  a  great  variety 
of  cases.  But  there  are  cases  under  peculiar  circumstances  and  qualifi- 
cations to  which,  though  the  Law  gives  the  right,  those  modes  of  pro* 
oeeding  do  not  apply.  I  do  not  mean  to  say,  that  in  the  exercise  of 
this  jurisdiction.  Courts  of  Equity  may  not,  in  some  instances,  have  gone 
too  far ;  though  they  have  been  generally  more  strict  in  modern  times. 
So  Courts  of  Law,  fancying  that  they  had  the  means  of  administering 
full  relief,  have  sometimes  proceeded  in  cases  whioh  were  formerly  left 
to  Courts  of  Equity  ;  and,  at  one  period,  this  also  seems  to  have  been 
carried  too  far.  I  think,  therefore,  Courts  of  Equity  are  bound  to  yield 
obedience  to  the    statute    of   limitations  upon  all    legal  titles   and  legal 

{k)  I  Spence  £q.  Jar.  p.  4tl.        (/)  2  Sch.  and  Lef.  607. 
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demands,  and  cannot  act  contrary  to  tlie  spirit  of  its  provisions.  I  Ihiuk 
the  statute  must  be  taken  virtually  to  include  Courts  of  Equity  ;  for 
when  the  Legislature,  by  statute,  limited  the  proceedings  at  Law  in  cer- 
tain cases,  and  provided  no  express  limitations  for  proceedings  in  Equity, 
it  must  be  taken  to  have  contemplated,  that  Equity  followed  the  Law  ; 
and,  therefore,  it  must  be  taken  to  have  virtually  enacted  in  tlie  sarofr 
cases  a  limitation  for  Courts  of   Equity  also." 

§  4.  So  where  there  is  no  Statute^  Equity  acts  upon  the  ana- 
logy of  Limitations  at  Law.  Thus,  as  the  Law  holds  twenty  years 
adverse  possession  a  good  legal  title  in  ejectment^  Equity  follows, 
the  same  limitation  with  regard  to  equitable  claims  touching  real 
estate.     So  in    JTAile  v.  Parniher^^)  it  is  said  : 

*'  Until  lately  the  Judges  at  Westminster«Hall  took  a  narrow  viiew  of 
the  spirit  of  the  statutes  of  limitations.  They  considered  these  statutes 
were  only  intended  to  protect  persons,  who  having  paid  their  debts  were 
liable  to  be  called  on  to  pay  them  a  second  time^  in  consequence  of  the 
loss  of  vouchers.  Any  allusion  to  the  existing  debt  (although  not  amount- 
ing to  a  promise  to  pay  it)  was  held  to  keep  alive  the  right  of  action 
for  the  recovery  of  it.  A  cunning  person  could  easily  draw  from  an 
ignorant  debtor  just  such  an  allusion  as  would  satisfy  the  Courts,  and 
no  more,  or  if  by  chance  some  explanation  or  qualificatiou  accompanied 
the  allusion,  these  were  forgotten,  and  the  allusion  only  was  proved.  It 
was  always  impossible  that  any  one  could  be  called  to  contradict  the 
witness,  in  support  of  the  claim.  The  protection  which  the  statutes  in- 
tended to  give  was  thus  entirely  taken  away.  The  Courts  of  Law  have 
now  overturn  the  early  decisions,  as  being  contrary,  to  the  words  and 
spirit  of  the  Act ;  and  the  Legislature  has  gone  farther  than  the  Courts 
of  Law  could,  by  dedanng  that  no  verbal  promise  should  prevent  a  claim 
from  being  barred  by  the  statutes  of  limitations. 

"  The  statutes  of  limitations  are  Laws  of  peace  and  justice :  when 
property  has  been  so  long  in  the  possession  of  a  family,  that  it  has 
passed  to  the  chfldren  and  grandchildren  of  those  who  first  acquired  it 
and  they,  unconscious  of  any  defect  of  title,  have  formed  their  habits 
and  phms  of  life  according  to  the  income  that  the  property  produces, 
it  would  be  cruel  to  deprive  them  of  it.  The  members  of  the  family 
from  which  it  came  (never  having  enjoyed  it)  suffer  but  Uttie  firom  its 
loss.  After  a  great  lapse  of  time  it  is  impossible  to  iget  at  truth,  so 
as  to  do  justice  upon  any  case.  You  have  some  documents,  but  you 
may  not  have  all  that   relate  to   the    title,  and,    those    which   are  lost 

(m)  I.  Knapp.  p.  237. 
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ttigkt  bate  eipUined  or  perhaps  done  away  entirely  tlie  effect  of  those 
wluch  remain.  Although  some  documents  may  be  preserved,  the  wit- 
nesset  neceasary  to  make  the  account  of  the  transaction  complete  and 
for  a  decision,  cannot.  These  were  the  reasons  why  the  Legislature  passed 
the  statutes  of  limitation,  and  they  bear  directly  on  the  present  Case. 

"  The  Court  of  Chancery  has  adopted  the  limitations  which  have  been 
imposed  on  legal  remedies  ;  and  wherever  a  Court  of  Common  Law  will 
presume  that  a  debt  is  satisfied,  unless  there  be  some  circumstance  to 
relent  this  presumption,  a  Court  of  Equity  will  act  on  the  same  pre- 
sumption. If  nothing?  has  been  done  under  a  judgment  for  twenty  years, 
a  Court  of  Common  Law  will  presume  that  it  is  satisfied." 

And  in  SmilA  v.   Clay^^^  Lord  Camden  said : 

"  A  Court  of  Equity,  which  is  never  active  in  relief  against  conscience, 
or  public  convenience,  has  always  refused  its  aid  to  stale  demands,  where 
the  party  has  slept  upon  his  right,  and  acquiesced  for  a  great  length  of 
time.  Nothing  can  call  forth  this  Court  into  activity,  but  conscience, 
good  faith,  and  reasonable  diligence ;  where  these  are  wanting,  the  Court 
is  passive  and  does  nothing. 

**  Laches  and  neglect  are  always  discountenanced,  and  therefore,  from 
the  beginning  of  this  jurisdiction,  there  was  always  a  limitation  to  suits 
in    this    Court. 

"Therefore  in  FUter  v.  Lord  Macclesfield^  Lord  North  said  rightly, 
*'That  though  there  was  no  limitation  to  a  bill  of  review,  yet  after 
twenty-two  years,  he  would  not  reverse  a  decree  but  upon  very  apparent 
error."  *  Expedit  reipublicee  ut  fit  finis  lUinm,*  is  a  maxim  that  has  pre- 
vailed in  this  Court  in  all  times,  without  the  help  of  an  act  of  parliament. 

"  But  as  the  Court  has  no  Legislative  authority,  it  could  not  pro- 
perly define  the  time  of  bar,  by  a  positive  rule,  to  ,an  hour,  a  minute, 
or  a  year ;  it  was  governed  by  circumstances.  But  as  often  as  ParUa-  - 
ment  had  limited  the  time  of  actions  and  remedies,  to  a  certain  period, 
in  legal  proceedings,  the  Court  of  Chancery  adopted  that  rule,  and  ap- 
plied to  similar  cases  in  Equity.  For  when  the  Legislature  had  fixed 
the  time  at  Law,  it  would  have  been  preposterous  for  Equity,  (which, 
by  its  own  proper  authority,  always  maintained  a  limitation)  to  counte- 
nanoe  laches  beyond  the  period,  that  Law  had  been  confined  to  by  Pariia* 
meot.  And  therefore  in  all  cases  where  the  legal  right  has  been  bar* 
red  by  Parliament,  the  equitable  right  to  the  same  thing  has  been  con- 
duded  by  the  same  bar." 

So  Lord  Bedeidale  in  Bond  v.  HqpkiM(p)  says : — 

"Nothing  is  better  established  in  Courts  of  Equity,  (and   it  was  es- 

(«)  8  Br.  Ch.  C.  620.  (o)  1  Sch.  and  UL  #89. 
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Ublished  long  before  thit  Act),  than  that  where  a  title  exists  at  Law 
and  in  conscience,  and  the  effectual  assertion  of  it  at  Law  is  unconsdeii' 
tionsly  obstructed,  relief  should  be  given  in  Equity  ;  and  that  where  a 
^Ue  exists  in  conscience  though  there  be  none  at  Law,  relief  should  also, 
though   in  a  different  mode,    be   given  in   Equity." 

§  5.  Other  instances  may  be  cited.  If  a  mortgagee  has  been  in 
possession  twenty  years  without  acknowledging  the  mortgage,  a  fore- 
closure will  be  presumed.  If  the  mortgagor  has  been  in  posses- 
sionW  for  twenty  years  without  acknowledging  the  mortgage  debt^?) 
payment  will  be  presumed.  If  a  judgment  creditor  has  lain  by  for 
twenty  years  and  bis  debt  has  not  been  acknowledged,  it  will  be 
presumed  to  be  satisfied. 

§  6.     "A  defence  peculiar  to  Courts  of  Equity/'   says  Staryf) 

"  Is  that  founded  upon  the  mere  lapse  of  time,  and  the  staleness  of  the 
claimC'),  in  oases  where  no  statute  of  limitations  directly  governs  the  case. 
In  SQch  cases  Courts  of  Equity  aet  sometimes  by  analogy  to  the  Law  ; 
and  sometimes  act  upon  their  own  interest  doctrine  of  discouraging,  for 
the  peace  of  Society,  antiquated  demands,  by  refusing  to  interfere  where 
there  has  been  gross  laches  in  prosecuting  rights,  or  long  and  unrea* 
sonable  acquiescence  in  the  assertion  of   adverse  rights." 

So  in  Cholmondely  v,  ClitUon,^^)  Sir  T.  Tlumer  says  : — 
'*  In  the  Courts  of  Equity  in  this  country  the  principle  has  been  al- 
ways, as  I  shall  hereafter  show,  strongly  enforced.  They  have  refused 
relief  to  stale  demands,  even  in  cases  where  no  statutable  limitations  ex- 
istedCi*) ;  and  whenever  any  statute  has  fixed  the  period  of  limitations,  by 
which  the  claim,  if  it  had  been  in  a  Court  of  Law,  would  have  been 
barred,  the  claim  has  been  by  analogy  confined  to  the  same  period  in 
a  Court  of  Equity." 

And  after  observing  on  the  cases,  he  continues— 

'*  These  Cases  show,  first,  that  Courts  of  Equity  have  at  all  times, 
upon  general  principles  of  their  own,  even  where  there  was  no  analo- 
gous statutable  bar,  refused  relief  to  stale  demands,  where  the   party  has 

(p )  **  As  mortgagee,**  for  whcD  a  mortgagee,  in  posseasion  6  years,  purchased  the  interest  of  a 
tenant  for  life,  and  continued  in  possession  30  years  longer,  it  was  held  that  snch  possession  vas  not 
adverse  during  the  existence  of  the  life  estate.     "Hyde  :  JkUamoay  t  Uare  52S. 

if)  The  recent  statnte  of  limitations,  3  and  4  Will.  4,  c.  27,  ^  28,  bars  the  lemady, 

(r)  iEq.  Jmr.  f  1520.    («)  See  iTiMia^,  ▼.  ZfirsiMr  24  Beay.  5S5.      (/)  2  Jac.  &  W.  188— 62. 

(«)  After  SO  years  a  Bill  for  payment  of  a  legacy  was  dismissed  on  the  ground  of  laches  iHhe  0e. 
CsndaBt  admitted  that  the  legaey  had  never  been  paid  and  the  answer  did  not  set  np  the  statute  of 
Limitations.  P^ieton  ▼.  Hmohtfwrtkf  10  Bea?.  875.  Account  denied  after  80  yean,  thrm  r. 
Horritt  4  Jnr.  n.  s.  964, 
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skpi  upon  hb  right,  and  aoquieaced  for  a  great  length  of  timeM  ;  and 
aeooiHlly,  that  whenever  a  bar  has  been  fixed  by  statute  to  the  legal  re- 
medy in  a  Court  of  Lavr>  the  remedy  in  a  Ck>urt  of  Equity  haa,  in  the 
aoalogooa  oases,  been  confined  to  the  same  period.  I  should  not  have 
iboogbt  it  necessary  to  cite  authoritiea  upon  points  so  long  aid  so  dearly 
established,  had  not  the  present  decision  tended,  as  it  appears  to  me  it 
do»,  to  call  them  in  question  ;  and  had  it  not  been  of  such  transcendent 
importance,  that  no  doubt  should  exist  upon  questions  so  materially  af- 
fecting   the   titles  to   real  property.'* 

So  in  the  Case  of  Oren/ell  v.  Girdhsloni^)  upon  a  bill  filed  by 
a  judgment  creditor  to  obtain  the  benefit  of  a  judgment  entered  up 
and  docketed  twenty-eight  years  before,  since  which  time  uo  steps 
appeared  to  have  been  taken  to  enforce  payment,  it  was  held  that 
the  Plaintiff  was  debarred  fiom  all  relief  in  Equity  by  lapse  of  time 
alone ;  independently  of  the  question  whether  satisfaction  of  the 
judgment  could  or  could  not  be  presumed. 

§  7.  I  shall  find  another  opportunity  of  considering  that  class 
of  cases  in  which  Equity  will  remove  a,  statutory  limitation. W  At 
present  I  am  showing  where  and  how  Equity  follows  the  Law.  It 
will  not  follow  it  svlsermenUg;  and  therefore  where  to  uphold 
a  limitation  would  be  a  fraud,  or  in  furtheranoe  of  fraud,  though 
the  Judges  of  Courts  of  Law  are  bound  by  their  oath  to  obey  the 
strict  letter  of  the  positive  Law,  a  higher  principle  intervenes  in 
Equity,  which  decides  that  even  the  positive  letter  of  the  Law 
shall  not  be   taken  advantage  of. 

So  in  Bond  v.  ffqpMne,  the  time  during  which  a  party  was  in 
wrongful  possession  of  an  estate,  tbe  evidence  of  title  to  which  he 
had  wrongly  obtidned,  was  not  allowed  to  count  against  the  right- 
ful owner  under  the  statute  of  limitations. 

^  One  acknowledged  principle"  said  Lord  Eedesdale^  '<  on  which  Courts 
of  Equity  give  relief,    is  to  prevent  an    advantage  gained   at   Law  from 

(9)  Bnft  where  a  Company  did  not  ducover  and  btd  BQt  the  means  of  disoovering  the  oonectncM 
of  entries  by  its  A.gent,  it  was  held  not  to  be  precluded  by  lapse  of  time  Arora  showing  that  the  en- 
tries were  erroneous  and  fraudulent,  and  an  account  was  directed  after  a  period  of  26  years. 
SUmUm  ▼.  The  Canon  Compaw^^  27  L.  J.  n.  s.  $9.  s.  c.  8  Jnr.  n.  s.  1S85. 

(i«p)  2.Y.  &a662. 

(x)  llie  21  James  1  e.  16  did  not  api^  to  Equity  but  the  8  and  4  Will  114,  c.  27,  S  24  does.  Sec 
25  iqpplias  to  express  trusts-Huid  in  Tetiy,  Seen  5  Juv.  n.  a.  381,  the  Court  held  that  the  Sta- 
tute did  not  apply  when  the  debt  accrued  in  consequence  of  a  violation  of  confidence.  That  was  a 
ease  of  embezzlement  by  the  clerk  whole  estate  was  sought  to  be  administered. 
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"being  used  against  conscience.  There  are  two  modes  by  which  the  Court 
gives  relief  in  such  cases  ;  one  direct,  the  other  indirect :  in  the  first 
mode,  it  acts  by  giving  of  itself  full  relief ;  in  the  second,  by  enabling^ 
the  party  to  try  his  title  at  Law,  without  the  impediments  which  may 
against  conscience  be  opposed  at  Law  to  his  proceedings.  Many  instances 
of  these  may  be  put ;  a  person  having  a  right  in  Equity  may  not  have 
a  right  to  bring  an  action  at  Law.  He  may  be  compelled  to  come 
into  Equity  to  obtain  leave  to  proceed  at  Law  iu  the  name  of  the 
person  having  the  legal  right.  So,  a  party  may  have  a  title  at  Law, 
if  temporary  bars  were  out  of  the  way  ;  it  happens  frequently  from  the 
complication  of  titles  to  lands,  especially  in  this  country,  (where  such  t 
titles  are  generally  much  more  complicated  than  in  England^  that  the 
true  question  cannot  be  got  at  at  Law,  without  the  interference  of  a 
Court  of  Equity,  or  the  agreement  of  the  parties.  Whether  this  Court 
will  interfere  to  take  from  one  in  favour  of  another  that  which  would 
be  a  defeuce  at  Law,  depends  on  what  is  called  good  conscience.  In 
this  country  the  registry  act  prevents  the  discussion  of  questions  oq 
equal  equities  which  often  arises  in  England ;  as  for  instance,  in  Eng- 
land^ a  later  incumbrancer  without  notice  may  gain  an  advantage  at 
Law  over  a  former ;  and  a*  Court  of  Equity  does  not  consider  itself 
warranted  to  take  away  his  advantage  :  a  satisfied  term  may  protect  the 
inheritance,  and  it  is  the  custom  to  procure  assignments  of  such  :  and 
a  bond  fide  purchaser  is  allowed  to  use  it  for  his  protection,  if  in  point 
of  conscience  he  ought  to  use  it :  that  is,  if  he  be  a  purchaser  with- 
out notice.  And  iu  the  present  case,  it  is  not  disputed  that  temporary 
bars  ought  to  be  put  out  of  the  way  :  but  it  is  said  that  the  bar 
arising  from  lapse  of  time  ought  not  to  be  removed  ;  why  not  as  well 
as  a  satisfied  term,  if  used  against  conscience  ?  But  it  is  contended 
that  the  bar  arising  from  the  statute  of  limitations  ought  not  to  be 
removed,  because  the  enactment  of  the  statute  is  positive.  The  answer 
is,  the  positive  enactment  has  nothing  to  do  with  the  ca^.  The  ques* 
tion  is  not,  whether  it  shall  operate  in  a  case  provided  for  by  the  posi-  - 
tire  enactment  of  the  statute,  but  whether  it  shall  operate  in  a  case 
not  provided  for  by  the  words  of  the  act,  and  to  which  the  act  can 
apply  only  so  far  as  it  governs  decisions  in  Courts  of  Equity  :  that 
is,  whether  it  shall  prevent  a  Court  of  Equity  doing  justice  according 
to  good  conscience,  where  the  equitable  title  is  not  barred  by  lapse  of 
time,  although  the  legal  title  is  so   barred." 

So  ID  E.  7.  Gj.  V,  Campio%(y)   Lord    Cotienhani  said: 
"  The  case  of  Fulieney   v.   Warren,    which  was  lurged  at  the  bar  on 
(jr)  n  BHgh.  p.  153,  3  S/ory,  p.  679.  Note  1. 
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behtdf  of  the  Bespondent,  and  whieh  I  had  occasion  lately  to  consider, 
together  with  several  others,  established  only  this  principle,  that  where 
a  party  applies  to  a  Court  of  Equity,  and  carries  on  an  unfounded 
litigation,  protracted  under  circumstances,  and  for  a  length  of  time, 
which  deprives  his  adversary  of  his  legal  rights,  the  Court  of  Equity 
considers  that  it  should  itself  supply  and  administer,  within  its  own  juris- 
diction, a  substitute  for  that  legal  right,  of  which  the  party  so  prose- 
cuting  an  unfounded  claim  has  deprived  his  adversary.  It  was  upon 
that  prindpie  that  Lord  Eldon  made  the  order  in  Pulteuey  v.  Warren, 
because  there  a  party  had,  by  litigation,  improperly  deprived  his  oppo- 
nent of  his  legal  rem^y.  It  is  for  such  reason  that  a  Court  of  Equity 
will  give  a  party  interest  out  of  the  penalty  of  a  bond,  where,  by  un- 
founded litigation,  the  obligor  has  prevented  the  obligee  from  prosecut- 
ing his  claim  at  the  time  when  his  legal  remedy  was  available.  Upon 
Chat  principle  it  is  that  when  a  party,  by  unfounded  litigation,  has 
prevented  an  annuitant  from  receiving  his  annuity,  the  Court  will,  in 
Bome  cases,  give  interest  upon  the  annuity.  All  those  cases  depend  upon 
the  same  principle  of  Equity." 

§  8.  Another  class  of  illustrations  not  of  so  much  applicabili- 
ty in  the  country  is  to  be  found  in  the  cases  in  which  Equity 
treats  execnted  Trust  Estates  analogously  to  Legal  Estates  in  Courts 
of  Law.  The  incidents^  properties  and  consequences  of  the  Estates, 
says  Shry,(^)  are  jhe.  tame.  ' 

"  The  same  restrictions  are  apptied  as  to  creating  estates,  and  bouod- 
tag  parpetaities,  and  giving  absolute  domitfions  over  property.  The  same 
modes  of  construing  the  language  and  limitations  of  the  trusts  are 
adopted-"  '^^ 


(0  1  £q.  Jor.  4  66  t. 
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WHERE  THERE  IS  EUUAL  EQUITY,  THE  LAW  MUST  PREVAIL/^-^ 

*'  JFhen  Equity  ia  equal  between  the  parties^  a  legal  title  mu$t  prevaiV* 
Aihunt  J.  in  Caldwell  v.  Ball,  1  T.  R.  2.14. 

§  I.  This  maxim  is  in  itself  a  furtner  illustration  of  the  princi- 
ple that  Equity  is  subservient  to  the  Law  ;  for  where  the  equi- 
ties are  equal  on  either  side,  tlie  Law  is  left  to  take  its  ordi- 
nary course.     Equity  remains  balanced  and   neuter. 

§  3.  It  is  on  this  principle  that  Equity  refuses  to  relieve  against 
a  bond  fide  purchaser  for  valuable  consideration^  without  notice,  ex- 
press or  implied,  of  the  adverse  title,  when  the  purchase  is  not 
made  pendenteUte  *)  For  in  cequali  Jure  melior  est  conditio  poe- 
4identieX^) 

4  3-  Thus  a  distinction  has  always  been  drawn  between  oases 
of  pramium  pudicitics,  where  the  woman  seeks  to  enforce  the  se- 
curity given ;  which  wiU  not  be  permitted,  because  the  contract  is 
void  as  conira  bonoe  mores  ;  and  where  the  woman  is  resisting  the 
restitution  of  property  already  conveyed  to  her.  Here  the  rule  condi- 
iio  possidentis  applies.  The  English  Law  directly  foUows  the  Boman. 
Story  collects  the  instances. 

(1 )  Where  the  turpitude  is  on  the  part  of  the  receiver  only  ;  and 
there  the  rule  is,  Quod  si  turpis  causa  accipientis  fuerit,  etiamd  res 
secuta  sit,  repeti  potest.  Dig.  Lib.  12,  tit.  5,  I.  1,  i  2.  (2.)  Where 
the  turpitude  is  on  the  part  of  the  giver  alone;  and  there  the  rule  is 
the  contrary.  Cessat  quidem  condictio,  quum  turpiter  datur.  Pothier, 
Fand.  Lib.  12,  tit.  5,  art.  8.  (3.)  Where  the  turpitude  affects  both 
parties ;  and  there  the  rule  is,  Ubi  autem  et  dantis  et  aceipieiitis 
turpitudo  versatur,  non  posse  repeti  dicimus  ;  veluti,  si  pecunia  detur, 
ut  male ,  judicetur.  Dig.  Lib.  12,  tit.  5.  1.  3.  Potbier  Pand.  Lib. 
12,  tit.  5,  Q.  7.  The  reason  given  is;  In  pari  causa  possessor  potior 
haberi   debet.     Dig.  Lib.   50,  tit.  17,   1.    128.     Pothier,   Pand.  Lib.  12, 

(a)  1  Fonbl.  B.  I  ch.  4  ^  SS.Note  ib  Ch.  5.  S  2.  ib.  B.  6  ch.  3.  S  3.  Note  11  ib.  B.   3.  ch.$.  ^  1 
>litford  274.  1  T.  R.  214. 
{b)  S^  BasseU.  v.  Notwrrtky.  %.  Tud.  ai^  W.  L.  C.  in  £q.  :  p.  1. 
{c)  See  Brooine*s  Lej^l  Mai :  561. 
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tit.  5,  n.  7.  Several  other  examples  are  given  under  this  head.  Item,  is 
ob  stuprum  datum  sit ;  vel  si  quia,  in  adulterio  deprehensus,  redemerit 
se,  cessat  enim  repetitio.  Item,  si  dederit  fur,  ne  proderetur;  quoniam 
utrittsque  turpitudo,  versatur,  cesaat  repititio.  Dig.  Lib.  \2,  tit.  5.  1.  4. 
Pothier  Pand.  Lib.  12,  tit.  5,  n.  7.  Cum,  te  propter  turpera  causam 
contra  disciplinam  temporum  roeorum  domum  adversaria  dedisse  profitearis ; 
frustra  earn  tibi  restitui  desideras ;  cum  in  pari  causa  possessoris  conditio 
melior  habeatur.  God.  Lib.  4,  tit.  7,  1.  2.  Pothier  Pand.  Lib.  12,  tit.  5, 
1.  7.  Sed  quod  meretrici  datur,  repeti  non  potest.  Sed  nova  ratione, 
non  a,  quod  utriusque  turpitudo  versatur,  sed  solius  dantis  ;  a  new 
reason,  which  Pothier,  as  well  as  Ulpian,  soems  to  doubt.  See  Dig.  Lib. 
12,  tit.  5,  1.  4,  §  4.  Pothier,  Pand.  Lib.  12,  tit.  5,  n.  7  and  note  (6). 
On  the  other  hand,  when  the  money  had  not  been  paid,  or  the  contract 
fulfilled,  the  Roman  Law  deemed  the  contract  void.  Quamvis  enim 
utriusque  turpitudo  versatur,  as  solutse  qunntitatis  cessat  repetitio,  tamen 
ex  hujusmodi  stipulatione,  contra  bonos  mores  interposita,  denegandas 
esse  actiones  juris  auctoritate  demonstratur.  Cod.  Lib.  4,  tit.  7,  1.  5 ; 
Pothier  Pand.  Lib.  12,,  tit.    5,   n.  9. 

The  principle  is  the  same  where  both  parties  are  equally  in  fault. 
In  pari  delicto  melior  est  conditio  defeTtdentis. 

"  If,"  said  BuUer  J.  in  Muni  v.  Slokeii^,  "  a  party  come  into  a  Court 
of  Jusiioe  to  enforce  an  illegal  contract,  two  answers  may  be  given  to  his 
demand  :  the  one  that  he  must  draw  justice  from  a  pure  fountain  ;(<?) 
and  the  other,  that  potior  est  conditio  possidentis" 

Or,  in  the  words  of  the  Digest^/^  Cum  par  delictum  est  duorum, 
semper  oneratur  petitor  et  melior  habetur  possessoris  causa.  Therefore, 
in  a  case  in  which  I  was  concerned  in  the  Supreme  Court,  where 
au  Insolvent  Debtor,  who,  with  a  view  to  defraud  his  creditors,  had 
masked  his  property,  by  placing  it  in  the  hands  of  a  third  party, 
nominally  for  valuable  consideration,  but  really  upon  a  secret  trust 
to  restore  it,   sued  his  Trustee   after  his   discharge  under   the  Act, 


(^ iT.  B.  6S4  Mid  St^Qonhn  v.  Howden,  12  CI.  &  ?.  p.  2*1.  Note. 

{c)  Here  we  come  npon  the  traces  of  other  maxims.  Nemo  audkndut  est  aUegoMs  mm  twpUuS 
nfll-The  plaintiff  most  come  into  Court  with  clean  himda.— Be  that  hath  committed  iniquity 
diall  not  have  fiquity-J2p  dohmdofUm  orUur  oeHo,  ate  See  Broome's  L.  M.  But  though  Nemo 
aUeyoMsmm  turpodutmem  oudiendMi  eH-ii\iiiVL  the  act-be  it  a  fraudulent  sale  or  Rift-is  com- 
pkte  •  yet  if  the  transaction  is  not  concluded  in  Uw.  he  is  not  preduded  from  disclosing  the  real 
drcui^ces  of  the  transaction.  So  whfere  a  trader  in  difficulties  gave  possession  of  his  goods  to 
Band  granted  him  a  Receipl  for  the  purchase  money,  it  was  held  that  the  receipt  not  being  conclu- 
sive, he  waa  not  estopped  from  shewing  what  the  transaction  really  was  and  that  he  was  entitled  to 
recorer.  Bowles  v.  Foster,  4  Jur.  n  1, 95. 

(/)  Dig.  50. 17.  5*. 
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for  recovery  of  the  propertj^  which  the  Trustee  declined  to  deliver 
up,  the  Court  refused  to  interfere  ;  for  the  Trustee  was  in  pos- 
sesFion  ;  and  if  he  was  a  rogue,  the  Plaintiff  was  as  bad  ;  he  was 
particeps  criminis  and  in  pari  delicto^  though  the  creditors  would  have 
had  a  right  to  set  aside  the  transaction  as  fraudulent.  In  the 
Koman  Law   this  was  done   by   the   Faulian  action/^) 

§  4.  But  observe  here  a  distinction  between  cases  in  which 
both  parties  are  pariieipes  criminis  in  transactions  which  are  tnala 
in  se  or  mala  prohibila  ;  and  cases  where  the  agreement  is  void 
only  as  being  contrary  to  public  policy.  In  the  last  class,  the  fact 
that  the  party  who  seeks  relief  is  particeps  criminis  shall  not  bar 
him.     So  in  Smith   v.  Bromley^^)  Lord  Mansfield  said  : 

*'  If  the  act  is  in  itself  immoral,  or  a  violation  of  the  general  laws 
of  public  policy,  there,  the  party  paying  shall  not  have  this  action  ;  for 
where  both  parties  are  equally  criminal  against  such  general  laws,  the  rule 
is,  potior  est  conditio  defendentls.  But  there  are  other  laws,  which 
are  calculated  for  the  protection  of  the  subject  against  oppression,  ei^tor- 
tion,  deceit,  lui.  if  such  laws  are  violated,  and  the  defendant  takes  ad- 
vantage of  the  plaintiff's  condition  or  situation,  there  tiie  plaintiff  shall 
recover,  and  it  is  astonishing  that  the  Beports  do  not  distinguish  between 
the   violation  of  the  one  sort  and  the  other." 

§  5.  But  it  is  seldom  perhaps  that  both  parties  are  exaetly  in 
pari  delicto  ;  so  that  the  scale  of  justice  is  exactly  in  equilibria. 
It  usually  happens  that  some  degree  of  laches,  negligence,  or  want 
of  caution  causes  it  to  preponderate  on  one  side  or  the  other.  And 
where  this  is  so,  Equity  will  not  refuse  to  interfere.  'So  in  0#- 
tome  V.    Williams,^*'  it  was  laid  down, 

**  The  Rule,  *  In  pari  delicto  melior  est  conditio  possidentis,'  preventing 
suit,  is  not  universal;  admitting  Degrees  of  Guilt  by oonourriiig  in  the 
same  criminal   Act. 

"  Therefore  against  a  private  Agreement,  obtained  by  a  Father  from  his 
Son,  in  derogation  of  an  allowed  Sale  of  the  Command  of  a  Post-Office 
Packet  by  the  former  to   the  latter,  an   Account   was    decreed." 

§  6.  The  test  for  determining  whether  the  parties  are  in  pari  de- 
hcto  is,  to  consider  whether  the  Plaintiff  can  make  out  his  case 
otherwise  than  through  the  medium  of  the  illegal  transaction  to 
which  he  was  a  party.      So  in  Simpson  v.   Blossfi^    where  A,  laid 

Iff)  See  the  cases  at  Law  and  Equity  collected  1  Stoiy.  £q.  Jar.  S  398   Note  8. 
(*)  JDoBgl.  697.  a  note  3.  (i)  18  Vet.  p.  379.  {j)  7-  TVunt,  246. 
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an  iUegal  wager  with  B.,  in  which  G.  agreed  with  A.  to  take  a 
share ;  B.  lost  the  wager,  and  A.,  in  expectation  that  B.  would 
pay  the  ampunt  on  a  certain  day,  advanced  to  C.  his  sliare  of  the 
winnings.  B.  died  insolvent  before  the  day,  and  the  bet  was  never 
paid ;  it  was  held,  that  A.  could  not  recover  from  C.  the  sum 
thus  advanced. 

"  The  Plaintiff"  observed  Oibbs,  C.  J.,  "  says  the  payment  was  on  a 
condition  which  has  faile<l>  bat  that  condition  was  that  B.,  who  wa^  con* 
cemed  with  the  plaintiff  and  defendant  in  this  illegal  transaction,  should 
make  good  his  part  by  paying  the  whole  bet  to  the  plaintiff,  and  it 
is  impossible  to  prove  the  failure  of  this  condition  without  going  into 
the  illegal  contracts,  in  which  all  the  parties  were  equally  concerned  We 
think»  therefore,  that  the  plaintiff's  claim  is  so  mixed  with  the  illegal  trans- 
aetion,  in  which  he  and  the  defendant,  and  B.,  were  jointly  engaged^ 
that  it  cannot  be  established  without  going  into  proof  of  that  transac- 
tion, aad  therefore,   cannot  be  enforced   in   a  Court  of  Law." 

So  a  Bill  to  be  relieved  from  a  security,  1st,  on  the  ground 
that  it  was  given  for  an  immoral  consideration,  and  2ndly,*  because 
it  was  not  drawn  in  conformity  with  the  agreement  between  the 
parties  cannot  be  suBt^ned.    "  I  consider*'  said  Lord  Langdale-^ 

**That  this  Court  has  authority  to  relieve  against  an  Instrument,  which 
though  legal  on  the  face  of  it,  was  in  fact  executed  for  an  illegal  and  im- 
moral purpose ;  but  where  a  party,  to  the  illegal  and  immoral  purpose  comes 
himself  to  be  relieved  from  the  obligation  he  has  contracted  in  respect 
of  it,  he  must  state  distinctly  and  exclusively  such  grounds  of  relief  as 
the  Court. can  legally  attend  to— he  must  not  accompany  his  daim  to 
relief,  which  may  be  legitimate,  with  claims  and  complaints  which  are 
contammated  with  the  original  immoral  purpose.  In  this  Bill  the  Plain* 
tiff  claims  relief  in  part  at  least  upon  the  ground  that  he  is  released 
from  his  obligations  by  the  woman  having  ceased  to  live  an  immoral 
life  in  connection  with  him — and  I  am  of  opinion  that  upon  a  Bill  so. 
framed  the  Plaintiff  can  have  no  relief." 

Baiif  V.  Chetier^^K 

So  in  Fkaz  ▼•  NickoUsi^  it  was  held  that  one  joint  wrong  doer 
cannot  maintain  an  action  against  another  for  an  injury  arising 
out  of  the  illegal  transaction  in  which  they  have  been  jointly  en- 
gaged.    HhtTt.Tindal,  C,  J.,   said:^ 

"  I  think  that  this  ease  may  be  determined   on  the  short   ground  that 


(i)  6  BesT.  106.  (I)  Com.  B.  R.  p.  501. 
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the  piaintiflf  is  unable  to  esUbiish  bis  claim  as  stated  upon  tbe  jtt^d, 
witbout  relying  upon  tbe  illegal  agreement  originally  entered  into  between 
himself  and  tbe  defendant.  That  is  an  objection  that  goes  to  the  very 
root  of  tbe  action." 

§  7.  And  where  rights  are  equal,  the  rule  qui  prior  est  tem- 
pore potior  eet  in  jure  may  give  the  measuring  cast.  Thus  suppose 
two  inventors  of  the  same  machine ;  the  first  patent  will  be  protect- 
ed. So  between  two  execution  creditors,  the  writ  first  lodged  with 
the  Sheriff  is  entitled  to  the   priority ;  so  aUo   of  copy-right. 

§  8.  On  this  principle  of  priority  stands  the  rule,  that  a  party 
in  possession  shall  not  be  summarily  ousted,  but  that  he  who 
impeaches  such  possession  on  the  ground  that  tiUe  is  in  himself, 
shall  establish  his  right  before  the  Civil  Courts  of  the  land^  before 
the  party  in  possession  is  deprived  of  his  possession  :  for  he  is 
prior  in  tempore ;  and  melior  est  conditio  defendentis.  Thus  See;.  V. 
of  1822,  gives  the  Collector  only  power  to  determine  the  right  to 
possession  summarily ;  and  thus  when  in  exccuCion  of  ^  Decree,  a  person 
is  found  upon  the  land  claiming  independent  possession,  no  party  to  the 
suit  in  which  execution  is  issued,  and  not  in  any  fraudulent  collusion  with 
the  Defendant,  possession  of  the  land  cannot  be  given,  but  the  Decree 
holder,  if  he  questions  the  right  of  the  person  in  occupatioii,  must 
have  recourse  to  his  civil  action.  It  may  be,  that  the  occupant  has 
a  title  independent  of,  or  paramount  to,  the  Defendant ;  and  this 
matter  is  new ;  it  has  never  been  started  ;  the  person  relying  on  it 
has  not  been  heard;  the  former  suit  is  to  him  res  inter  alios  acta, 
by  which  he  cannot  be  bound.  A  forcible  illustration  occurs  in  the 
case  of  Vasooreddy  Luehmuputty  Naidoo.  There,  pending  the  Suit  in 
which  he  established  his  rights,  the  East  India  Company  had  ob- 
tained possession  of  the  lands  through  a  sale  for  arreai^  of  rent  due 
by  the  Defendant  in  possession.  The  Privy  Council  directed  the 
Sudder  peremptorily  to  give  effect  to  their_  decree  by  placing  V. 
LucAmuputty  Naidoo  in  possessTon  of  the  property.'*)*  But  the 
3ttdder,  notwithstanding,  declined  to  interfere  by  any  interlocutory 
proceeding,  referring  the  applicant  to  a  Civil  Suit  to  try  the  right 
of  the  third  parties  who  had  in  the  interim  obtained  the  land.  It 
is  true  that  pendente  lite  nihil  innovalur,  and  the  Company  pur- 
chased   with  notice  of  the  Suit ;   but    they    claimed    not  merely   as 

(m)  8«e  4.  M.  I.  A.  p.  1.  6,  lb.  p.  300. 
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purcligsers,  but  by  a  tide  paramount  to  the  Defendants  ;  their  right 
to  recover  the  arrears  of  Kist  in  whosoever's  haiidsj.  the  land  might 
be  when  the^rrears  accraeST^In  our  Court  of  Cliancery  a  useful 
power  obtains  of  examining  such  claimants  summarily,  jt^r^  inUresse 
9U0,  but  tlieSudder  possesses  no  such  power.  Other  instances  oc- 
cur frequently  in  practice,  in  which  parties  who  have  been  turned 
out  of  possession  summarily,  have  been  reinstated  summarily  by  the 
Sudder ;  anXTheir"' opponents  remitted^  To  a  Civil  Suit.  Only  this 
week,  I  obtained  such  an  order  in  the  Sudder  (August  20,  1858)  on 
M.  P.  Ther€  the  petitioners  had  been  deprived  of  their  land  by  a 
Decree  holder  in  a  Suit  in  which  there  was  filed  a  Razenamah.  The 
petitioners  were  perpetual  Tease-liolders ;  and  of  course  the  Plaintiff 
could  take  no  more  than  the  interest  of  the  Defendant.  In  point  of 
fact  he  took  the  land  su^jecTto  the  lease. 

r  "'  —————— 

These  remarks  may  be  appositely  concluded  by  a  reference  to 
the  violation  of  these  principles  in  the  Tanjore  case,  where  the 
Commissioner  caused  to  be  zufted  every  estate  in  the  district  which 
had  at  any  time  belonged  to  the  late.£ajah,  in  order  to  force  the 
possessors  to  establish  their  titles  to  his  satisfaction.  Here  the  par- 
ties in  possessioii^jfere  converted  into  Plaintiffs,  and  the  E.  I. 
Company  were  at  once  Judges  and  Defendants* ,, The  Eiiam  Com* 
missions  act  on  the  same  principle. 


TOPIC  THE  FOUBTH. 


HE  THAT  SEEKS  EQUITY  MUST  DO  EQUITY. 

"  The  principle  of  Ikie  Court  is  noi  to  give  relief  to  those  who  will  not 

do  Equity:'(fi) 

§  1.  From  the  terms  of  this  maxim  it  clearly  applies  to  the 
case  of  Piaiatiffs— parties  eeekirtg  relief :  and  with  regard  to  these> 
Equity  will  not  give  them  a  Decree,  unless  they  will  consent  to 
do  that  which  under  the  circumstances  of  the  case  is  equitable 
to  the   Defendant  and  other  parties   before   the  Court. 

§  2.  Thus  where  a  Plaintiff  sues  on  a  lost  bond  or  other  se- 
curity, the  Court  will  require  him  to  give  an  undertaking  not  to 
sue  at  Law,   or  an  indemnity  before  it   decrees   payment. 

§  S*  So  where  a  party  came,  before  the  repeal  of  the  Usury 
Laws,  to  be  relieved  against  a  usurious  bond,  the  Court  would  not 
direct  the  usurious  instrument  to  be  delivered  up  to  be  cancelled, 
except  upon  terms  of  the  Plaintiff  paying  what  vf9»  .bofid  Jids  due 
upon  ^it» 

§  4.  So  where  a  husband,  under  the  English  Law,  seeks  to 
recover  his  wife's  property,  and  has  made  no  settlement  on  her, 
he  shall    not  have  it  without   due  settlement. 

§  5.  So  if  a  man  prays  an  injunction  to  stay  proceedings  at  Law 
upon  a  bond,  he  shall  not  have  it  unless  he  will  give  judgment, 
and,  in   England,  be  bound   by  order  to  bring  no  writ  of  error. (*) 

§  6.  It  must  not  be  supposed  that  the  Court  will  impose 
any  terms  it  pleases  on  the  Plaintiff.  It  will  only  see  that  he 
does  that  which  is  equitable  to  the  defendant  in  the  particular 
matter  which  is  the  subject  in  dispute.  This  doctrine  has  been 
well  considered  by  Vice  Chancellor  Wigram  in  Hanson  v.  Keating, {<>) 
The  Vice  Chancellor  said  : — 

*'  The  argument  in  this  case  for  the  Defendant  Mrs.  Keating  was  found- 
ed upon  the  well  established  rule  of  this  Court,   that  the  plaintiff  who 

(a)  Per  Lord  EUUm  in  Dtari*  t.  JMe  of  MarlSorot^k,  2  tm.  167. 
(6)  Vernon,  120  Awnymotu.  (c)  4  Bmv^  p.  4 


HANSON  T.   KBATINa.  49 

would  bave  equity  must  do  equity^ — a  rule  by  wliiofa,  properly  under- 
stood,  it  is  at  ail  times  satisfactory  to  me  to  be  bound.  But  it  is  a 
rule  which,  as  it  was  used  in  the  argument  of  this  case,  takes  for  grant- 
ed the  whole  question  in  dispute.  The  rule,  as  I  have  often  had  oc- 
casion to  observe,  cannot  per  se  decide  what  terms  the  Court  should 
impose  bpon  the  ptaintiflf  aa  the  price  of  the  decree  it  gives  him.  It 
decides  in  the  abstract,  that  the  Court,  giving  the  plaintiff  the  relief  to 
which  he  is  entitled,  will  do  so  only  upon  the  terms  of  his  submitting 
to  give  the  defendant  such  corresponding  rights  (if  any)  as  he  also  may 
be  entitled  to  in  respect  of  the  subject-matter  of  the  suit ; — what  these 
rights  are  must  be  determined  aliunde  by  strict  rules  of  law,  and  not 
by  any  arbitrary  determination  of  the  Court.  The  rule,  in  short, 
XHcrely  raises  the  question  what  those  terms  (if  any)  should  be. 
If,  for  example,  a  plaintiff  seeks  an  account  against  a  defendant,  the 
Court  will  require  the  plaintiff  to  do  equity  by  submitting  himself  to 
account  in  the  same  matter  in  which  he  asks  an  account ; — the  reason 
of  which  is,  that  the  Court  does  not  take  ^iceounts  partially,  and 
perhaps  ineffectually,  but  requires  that  the  whole  subject  be,  once  for 
all,  settled  between  the  parties.  It  is  only  (I  may  observe  *as  a  gene- 
ral rule)  to  the  one  matter  which  is  the  subject  of  a  given  suit  that 
the  rule  applies,  {JFhitaker  v.  ffall^^),  and  not  to  distinct  matters  pend<^ 
ing  between  the  same  parties.  So,  in  the  case  of  a  bill  for  specifio 
performance,  the  Court  will  give  the  purchaser  his  conveyance,  provided 
he  will  fulfil  his  part  of  the  contract  by  paying  the  purchase-money  ;* 
and,  e  converse,  if  the  vendor  were  pUintiS^  the  Court  will  assist  him, 
only  upon  condition  of  his  doing  equity  by  conveying  to  the  purchaser 
the  subject  of  the  contract  upon  reoeif  ing  the  purchase*money.  In  this, 
as  in  the  former  case,  the  Court  will  execute  the  matter  which  is  the 
subject  of  the  suit  wholly,  and  not  partially.  So,  if  a  bill  be  filed  by 
the  obligor  in  an  usurious  bond,  to  be  relieved  against  it,  the  Court, 
in  a  proper  case,  will  cancel  the  bond,  but  only  upon  terms  of  the  obli- 
gor refunding  to  the  obligee  the  money  actually  adranoed.  The  reason- 
ing is  analogous  to  that  in  the  previous  cases.  The  equity  of  the  obli- 
gor is  to  have  the  entire  transaction  rescinded.  The  Court  will  do  this, 
80  as  to  remit  both  parties  to  their  original  positions:  it  will  not  re- 
lieve the  obligor  from  his  liability,  leaving  him  in  possession  of  the 
fruits  of  the  illegal  transaction  he  complains  of.  I  know  of  uo  case 
which  cannot  be  expUiined  upon  this  or  analogous  reasoning  ;  and  my 
opinion  is,  that  the  Court  can  never  lawfully  impose  merely  arbitrary 
conditions  upon  a  plaintiff,  only  because  he  stands  in  that  position   upon 

{d)  1  Qlyn  &  lm,n2. 
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the  record,  but  can  only  require  him  to  give  the  defendant  that  whidi 
by  the  lav  of  the  Court,  independently  of  the  mere  position  of  the 
party  on  the  record,  is  the  right  of  the  defeudant  ia  jrespect  of  the 
subject  of  the  suit.  A  party,  in  short,  does  not  by  becoming  plaintiff  in 
equity  give  up  any  of  his  rights,  or  submit  those  rights  to  the  arbitrary 
disposition  of  the  Court.  He  submits  only  to  give  the  defendant  his 
rights  in  respect  of  the  subject-matter  of  the  suit,  on  condition  of  the 
plaintiff  obtaining  his  own.  Cases  may  perhaps  be  suggested  (some  oases 
of  retainer,  for  example)  iu  which  a  question  never  can  arise  except 
against  a  plaintiff;  but,  as  a  general  proposition,  it  may,  I  believe,  be 
correctly  stated,  that  a  plaintiff  will  never,  in  that  character,  be  com- 
pelled to  give  a  defendant  anything  but  what  the  defendant  might,  as 
a  plaintiff,  enforce,  provided  a  cause  of  suit  arose  :  Lady  Blibank  v. 
M$ntolieu{*)  SlurgU  r.   Okampney;^ 

'*  I  have  gone  at  length  into  this  question,  because  the  opinion  I  have 
expressed — which  I  intimated  during  the  argument — was  combated  with 
great  earnestness,  and  was  said  to  be  opposed  to  the  opinion  of  Lord 
Coitenham  in  Slurgis  y.  Champneys,  I  do  not  so  understand  Lord 
Coitenham  in  that  case,  or  I  should  at  once  defer  to  his  judgment. 
But  I  do  know,  that,  in  one  of  his  most  elaborate  and  able  judg- 
ments,— I  mean  that  in  Brown  v.  Newail,iff)  and  with  equal  clear- 
ness in  Jgaheg  r.  Sartwell,  in  the  House  of  LordsW,— he  held,  that 
a  party  loses  none  of  his  rights  by  becoming  plaintiff  in  a  suit  in 
equity.  The  Vice-chancellor  of  England,  and  Lord  Brougham,  on  appeal, 
upon  the  general  ground  that  he  who  would  have  equity  must  do  equity, 
required  the  plaintiff  in  the  latter  cause  to  submit  to  an  account  of 
certain  monies  he  had  in  his  hands,  in  which  the  defendants  claimed 
an  interest,  as  the  price  of  a  decree  for  an  account  against  the  de- 
fendants ;  there  being  no  necessary  connexion  between  the  two  accounts. 
This  decree,  therefore,  went  to  the  House  of  Lords  under  every  cir- 
cumstance of  disadvantage.  The  House  of  Lords  investigated  the  case 
with  a  view  to  the  question,  whether  the  defendants  were  entitled  to 
have  the  two  accounts  blended  ;  and  being  of  opinion  that  the  defen- 
dants had  no  such  equity,  the  decree  was  reversed. 

*'  I  am  clear,  therefore,  that  I  am  not  bound  in  this  case  to  impose 
upon  the  Plaintiff  the  terms  required  by  the  Defendant,  only  because 
Le  is  Plaintiff,  (for  that  was  the  argument  at  the   bar)." 

And  this  has  been  affirmed  in  the  late  case  of    Oiison  v.  QM- 


it)  6  Via.  787.  {g)  S  Myl.  nd  Cr.  6B8. 

if)  6  Myl.  uid  Or.  103.  (A)  5  CI,   and  Fin.  «♦,  nom. 
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9midS*^  which  was  an  appeal  to  the  Lords  Justices  from  a  decision 
of  the  Mpter  of  the  Rolls.  Sir  /.  Turner  quoted  the  argtitnent 
of  the  Yice-Chancellor  in  Hanson  v.  Keating  with  approbation,  and 
added — 

"  The  case  was  argued  at  the  bar,  and  was  rested  by  the  Master  of 
the  R(^  in  his  judgment,  upon  the  ground,  that  the  Plaintiff,  seeking 
specific  performance,  must  perform  his  part  of  the  contract ;  and,  in 
effect,  the  judgment  of  the  Master  of  the  Bolls  rested  upon  the  rule, 
*  that  he  who  comes  into  equity  must  do  equity/  This  is  a  rule  which 
is  no  doubt  fa?oured  by  this  Court,  as  its  direct  and  immediate  oper- 
ation is  to  prevent  multiplicity  of  suits — an  evil  which  the  Court  is  al- 
ways anxious  to  avoid.  But  the  rule  certainly  does  not  go  'SO  far  as 
to  entitle  the  Court  arbitrarily  to  impose  terms  upon  a  plaintiff  who 
may  be  driven  to  ask  for  its  assistance  ;  it  is  rsstricted  in  its  opera- 
tion, and  the  true  meaning  of  it,  as  I  apprehend,  is  this,  that  those 
who  ask  for  the  assistance  of  the  Court  must  do  justice  as  to  the  mat* 
ter  in  respect  of  which  that  assistance  is  asked.  Lord  HartMcke,  speak- 
ing of  the  rule  in  Skisk  v.  Fosieri^)  thus  expressed  himself — '  The  rule 
does  not  hold  throughout  so  as  to  tack  thiogs  together  which  are  in- 
dependent in  their  own  nature.'  Sir  John  Leach,  in  Whitaker  v.  HallJ) 
distinctly  stated  that  the  rule  only  applied  to  equity  arising  out  of  the 
same  transaction." 


(t)  10  Jar.  p.  L  {h)\  Ves.  ten.  88.  (/)  1 GL  tod  Jt.  S18. 


TOPIC  THE  FIFTH. 


HE  THAT  HATH  COMMITTED  INIUUITY  (TO  THE  DEFENDANT) 
SHALL  NOT  HAVE  EUUlfY. 

Nul  prendra  advantage  de  son  tori  de  mesme.    2  Inst,  718. 

§  1.  The  principle  is  that  touched  on  already.  A  plaintiff  mast 
come  into  Court  with  clean  hands.  So  in  Collins  v.  BlantemM^ 
Lord  Chief  Justice  Wilmbt  said— 

'*  This  is  a  contract  to  tempt  a  man  to  transgress  the  Law,  to  do 
that  which  is  lojarioos  to  the  commuDity  :  it  is  void  by '  the  common 
Ijaw ;  and  the  reason  why  the  common  Law  says  such  contracts  are 
Toid»  is  for  the  pnblie  good.  Yon  shall  not  stipulate  for  iniquity.  AH 
writers  upon  our  Law  agree  in  this,  no  polluted  hand  shall  touch  the 
pure  fountains  of  Justioe."(^) 

§  2.  So  if  a  usurious  lender,  the  fabricator  of  a  catching  bargain 
with  a  young  heir  just  of  age.(^)  and  the  like,  come  into  Court 
for  specific  reUef  under  their  agreement^  the  Defendant  may  show 
the  invalidity  of  the  instrument,  and  shaU  have  the  Bill  dismissed 
without  paying  anything ;  for  the  Court  will  never  assist  the  wrong 
doer  in  effectuating  his  wrongful  and  iUegal  purpose.'^^) 

§  3.  This  principle  will  be  largely  iUustrated  under  various  heads 
hereafter.  Suffice  it  here,  without  giving  the  cases,  to  remark,  that 
upon  this  general  principle  stands  the  maxim  es  turpi  eausd  lum 
oritur  actio,  of  which  the  maxims  ex  pacto  illieito  non  oritur  actio 
— ex  maleflcio  non  oritur  actio^ex  dolo  male  non  oritur  actUh-^ 
are  but  branches.  They  wiU  be  found  explained  by  Mr.  Broome 
in  his  Leading  Maxims* — ird  Ed,  p.  665. 


(«)lSin:L.C.  263.  (*)8eeOti8i7on8i©,M.  S.  A.  Beportfor  1860,^  S«. 

{e)  See  Chetterfidd  w.  Janun,  1  T.  and  W.  L.  C.  439. 

{d)  JV<?/<f.— nic  difference  where  the  gifet  of   wch  mi    inetnaaent  comet  for  relief  fnm  hit 
own  act. 


TOPIC  THE  SIXTH. 


EQUITY  IS  EaUALITY. 

(EquUas  €ti  rerum  convenieniia,  quce  paribui  in  eausis  paria  jura  detitHtfrai,  et 
omnia  vere  eo  wquiparat^  et  dicitur  (Equilas  quan  EqualUai, — Bracton. 

§  1.  Equity  is  Equality  ;  or  as  it  is  sometimes  put,  delights  in 
Equality.  The  remarks  of  Aristotle  in  the  5th  Book  of  the  Nicho- 
macliean  Ethics  should  be  studied,  to  see  how  Equity  is  Equality, 
So  Seneca  says  Prima  pars  agjiiiatie  est  aqualitas.  And  Fothiet'^^) 
says  :— 

"  Equity  ought  to  preside  in  all  agreements ;  hence  it  follows  that  in 
contracts  of  mutual  iuterest,  where  one  of  the  contracting  parties  gives 
or  does  something  for  the  purpose  of  receiving  something  else  as  a  price 
and  compensation  for  it,  an  injury  suffered  by  one  of  the  contracting 
parties,  even  when  the  other  has  not  had  recourse  to  any  artifice  to 
deceive  him,  is  alone  sufficient  to  render  such  contracts  vicions.  For  as 
Equity  in  matters  of  comitierce  consists  in  Equality,  when  tlmt  Equality 
is  violated,  when  one  of  the  parties  gives  more  than  he  receives,  the 
contract  is  vicious  for  want  of  the  Equity  which  ought  to  preside  in  it." 

§  2.  Aristotle's  theory  that  all  virtue  is  a  mean,  and  all  vice 
either  excess  or  defect,  naturally  led  him  to  hold  justice  to  be  a 
mean,  on  either  side  of  which  the  balance  was  ever  oscillating ; 
and  justice  was  consequently  to  be  restored  by  equalizing  the  dif- 
ferences. Hence  his  notions  of  distributive  justice  being  a  pro- 
cess according  to  geometrical  proportion ;  corrective  justice  accord- 
ing to  arithmetical  proportion,  and  commutative,  or  retaliation,  ac- 
cording to  both.  And  the  whole  passage(^)  is  singularly  illustrative 
of  this   maxim,   that  Equity  is  Equality, 


{a)  See  Broom'i  L  M.  (S.  £d.)  655. 
ih)  This  disqniation  on  distribatiTe  jostiee  takes  its  rise  from  the  ftet  that  the  ancient  States 
iiad  something  to  diride.  Thus  the  Athenians,  acooiding  to  the  innovation  of  Themistocles,  divi- 
dcd  their  sil? er.  Thns  Rome  rewarded  her  dtixens  with  land,  whence  Colonies.  Cicero  in  his 
first  hook  **  On  the  Laws"  says.  *'  the  Greek  name  for  Law  (i^/mos)  is  derived  from  f€^,  to 
distribnte— that  is  to  give  every  man  his  dne.**  Again  he  says,  <*  There  is  bnt  one  essential  jus- 
tice which  cements  society  and  one   Law  which  establishes  tliis  jostiee.    This   Law  is  right 
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§  S.  Tlius  in  distribaiive  justice (<^)  he  argues  that  since  the  un- 
just is  unequal,  it  is  clear  in  wherever  there  is  a  more  and  a  less,  there 
is  an  equal.  If  the  unjust  is  unequali  the  just  is  equal :  and  since 
the  equal  is  a  mean,  the  just  is  both  a  mean  and  an  equal.  There 
must  be  two  things  for  any  thing  to  be  equal.  But  since  justice 
is  both  a  mean  and  an  equal,  it  will  have  to  relate  to  things 
and  persons ;  because  it  is  a  mean,  to  some  persons  ;  because  it  is 
an  equal,  to  two  things.  Justice  must  consist  therefore  in  at  least  four 
terms.  Those  to  whom  it  is  just  compose  two  ;  the  things  in  which 
it  is  just,  two  more.  And  it  is  from  people  who  are  equal  obtain- 
iug  things  unequal,  or  fron»  people  who  are  unequal  obtaining  things 
equal  that  disputes  arise ;  justice  then  is  proportion.  But  propor- 
tion is  geometrical  which  increases  by  multiples    as  for  instance — 

As  2  :   4   :  :   4  :  8 ;  or    arithmetical  which   increases  by    ad- 
dition ;  £.  6.  Afi  2  :   4  :  :  4  :  6. 

Distributive  justice  proceeds  according  to  geometrical  proportion. 
Thus  if  the  State  has  6  to  divide  between  Tom  and  Dick.  It 
will  examine  their  respective  standards  of  merits,  and  if  it  find  that 
Dick  has  done  the  State  as  much  service  again  as  Tom,  .it  is  clear 
that  he  ought  to  have  as  much  more  of  the  6.  As  Tom  :  Dick  :  : 
2:4;  but  when  in  the  act  of  distributing  the  ratio  will  stand 
thus— 

As  Tom  :  2  :  :  Dick :  4. 

and  if  after  the  distribution  Tom  and  his  share  are  to  Dick  and 
his  share  as  the  whole  ratio  was  before,  distributive  justice  will 
have  worked  rightly  and  the  rates   will   then  stand 

As  Tom  +  2  :  Dick    +    4  :  :   Tom   +    Dick  :  6. 

§  4.  Corrective  justice  also  is  a  principle  of  Equality  ;  but  it 
works  by  arithmetical  proportion  :  that  is  strict  Equality — whereas 
distributive  justice  proceeds  according  to  geometrical  proportion, 
that  is  the  proportions  which  the  persons  had  to  the  things  brought 
in.  This  corrective  justice  implies  to  the  ordinary  transactions  of 
mankind.  Let  us  hear  what  Aristotle  himself  says  : 

"  Bat  the  jost  which  exist  ia  transaetioos  is  something  equal,  and 
the  unjust  something  unequal,  but  not  according  to  geometrical  but 
arithmetical  proportion  ;  for  it  matters  not  whether  a  good  man  has 
robbed  a  bad  man,  or   a  bad  man  a  good  man,   nor  whether   a  good 

(e)  Nic.  Eth.  L.  V. Ch.  85.    llie traniU^oii  in  the  teit  it  thtt  of  Bohn't  Classical  lAhnrj, 
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or  a  bad  man  has  eommitled  adnlUry;  the  Law  looks  to  the  difierenee 
of  the  hart  alone,  and  treats  the  persons,  if  one  oommits  and  the  other 
suffers  injury,  as  equal,  and  also  if  one  has  done  and  the  other  suffered 
hurt.  So  that  the  Judge  endeavours  to  make  this  unjust,  which  is  un« 
equal,  equal  ;  for  when  one  man  is  struck  and  the  other  strikes,  or 
even  when  one  kills,  and  the  other  dies,  the  suffering  and  the  doing  are 
divided  into  unequal  parts  ;  but  then  he  endeavours  by  means  of  punish- 
ment  to  equalize  them,  by  taking  somewhat  away  from  the  gain.  For  the 
term  *  gain'  is  used  (to  speak  once  for  all)  in  such  cases,  although  in 
some  it  may  not  be  the  exact  word,  as  in  the  ease  of  the  man  who  strikes 
a  blow,  and  the  term  '  loss'  in  the  case  of  the  man  who  suffers  it ;  but 
when  the  suffering  is  measured,  the  expressions  gain  and  loss  are  used.'* 

"  So  that  the  equal  is  the  mean  between  the  more  and  the  less.  But 
gain  and  loss  are  one  more,  and  the  other  less,  iu  contrary  ways  ;  that 
is,  the  more  of  good  and  the  less  of  evil  is  a  gain,  and  the  contrary  is 
a  loss.  Between  whieh  the  mean  is  the  equal,  which  we  call  the  just. 
So  that  the  just  which  is  corrective  must  be  the  mean  between  loss  and 
gain.  Hence  it  is  that  when  men  have  a  quarrel  they  go  to  the  Judge ; 
but  going  to  the  Judge  is  going  to  the  just ;  for  the  meaning  of  the 
word  Judge  is  a  living  personification  of  the  just ;  and  they  seek  a  Judge 
as  mean ;  some  call  them  mediators,  under  the  idea  that  if  they  hit  the 
mean,  they  will  hit  the  just ;  the  just  therefore  is  a  kind  of  meau,  be- 
cause the  Judge  is. 

*'  But  the  Judge  equalises,  and,  just  as  if  a  line  had  been  cut  into  two 
equal  parts,  he  takes  away  from  the  greater  part  that  quantity  by  which 
it  exceeds  the  real  half,  and  adds  it  to  the  lesser  part ;  but  when  the 
whole  is  divided  into  two  equal  parts,  then  they  ssy  that  the  parties 
have  their  own  when  they  got  an  equal  share.  But  the  equal  is  the  mean 
between  greater  and  less,  according  to  arithmetical  proportion.  For  thb 
reason  also  it  is  called  SuKw^y,  because  it  ii  8ix«  (in  two  parte),  just  as  if 
a  ptiBOU  should  call  it  Sixomt  (divided  in  two),  and  the  diMumrs  is  so  called, 
being  aa  it  were  dixwrnrt  (a  divider).  For  when  two  things  are  equal,  and 
from  the  one  something  is  taken  away  and  added  to  the  other,  this 
other  exceeds  by  twice  this  quantity ;  for  if  it  had  been  taken  away 
from  the  one,  and  not  added  to  the  other,  it  would  have  exceeded  by 
once  this  quantity  only  ;  it  would  therefore  have  exceeded  the  mean  by 
once  this  quantity,  and  the  mean  would  have  exceeded  that  part  from 
which.it  was  taken  by  once  this  quantity.  By  this  means,  therefore,  we 
shall  know^  both  what  it  is  right  to  take  away  from  him  who  has  too 
much,  and  what  to  add  to  him  who  has  too  little.  For  the  quantity  by 
which  the  mean  exceeds  the  less  must  be  added  to  him  who  has  the  less 
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and  the  quaotity  by  which  the  mean   is    exceeded   by    the  greater   must 
be  takea  away  from  the  greatest. 

•*  Por  instance,  the  lines  AA,  BB,  CO,  are  equal  to  each  other  ;  from 
the  line  A  A,  let  AE  be  taken,  or  its  equal  CD,  and  added  to  line 
CC  ;  so  that  the  whole  DCC  exceeds  AE  by  CD,  and  CZ ;  it  therefore 
exceeds  BB  by  CD.(^)  But  these  terms,  loss  and  gain,  take  their  rise  from 
▼oluntary  barter ;  for  the  having  more  than  a  man's  own  is  called  gain- 
ing, and  to  have  less  than  he  orignally  had  to  suffer  loss  ;  as  in  sell- 
ing and  buying,  and  all  other  transactions  in  which  ihh  Law  affords 
protection.  But  when  the  result  is  neither  more  nor  less,  but  the  condi- 
tion of  parties  is  the  same  as  before,  they  say  that  men  have  their 
own,  and  are  neither  losers  nor  gainers.  So  that  the  just  is  a  mean  be- 
tween gain  and  loss  in  involuntary  transactions,  that  is  the  having  the 
same  both  before   and    after." 

§  5.  So  with  respect  to  retaliation^  or  commutative  justice^  the 
rule  of  equality  proceeds  according  to  both  proportions  geometrical 
and  arithmetical.  '  Lex  talionis'  is  far  from  universally  being  just : 
an  eye  for  an  eye  and  a  tooth  for  a  toothy  is  a  rule  which  would 
work  in  some  cases  very  unjustly,  and  in  others  be  impossible. 
Thus  what  should  we  say  if  it  were  proposed  to  apply  this  Law 
to  adultery?  Again;  suppose  a  one  eyed  man  pat  out  the  eye  of 
a  man  with  two  eyes  ?  Would  the  Les  talionis,  the  eye  for  an 
eye,  which  would  leave  the  aggressor  in  total  blindness,  be  equi- 
table ?  Or  suppose  a  blind  man  put  out  the  eye  of  a  one-eyed 
man ;  so  that  the  degree  of  blindness  would  be  equal,  how  could 
the  law  be  carried  into  effect  ?  But  this  Law  ie  the  guide  in 
bargain  and  exchange,  as  Aristotle  meant  admirably  shows.  Again 
let  us  hear  the   Master's  own   words. 

"  Some  people  think  that  retaliation  is  absolutely  just,  as  the  Pytha- 
goreans said ;  for  they  simply  defined  justice  as  retaliation  to  another. 
But  retaliation    does  not  fit  in  either  with  the    idea  of   distributive  or 

(d)  The  following  figure  wiU  expfaOn  AristoUe*t  meaniog  :— 
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corrective  jostice  ;  and  yet  they  would  ha?e  that  this  is  the  meaning  of 
the  Bhadamantbian  rule.  *  If  a  man  auffers  what  he  has  ^one,  straight 
forward  justice  would  take  place  :'  for  in  many  points  it  is  at  Tariance  ; 
as  for  example,  if  a  man  in  authority  has  struck  another,  it  is  not 
r%ht  that  he  should  be  struck  in  return  ;  and  if  a  man  has  struck  a 
person  in  authority,  it  is  right  that  he  should  not  only  be  struck,  but 
punished  besides.  Again,  the  voluntariness  and  in  voluntariness  of  an  ac- 
tion make  a  great  difference.  But  in  the  intercourse  of  exchange,  such 
a  notion  of  justice  as  retaliation,  if  it  be  according  to  proportion  and 
not  according  to  equality,  holds  men  together.  For  by  proportionate 
reta\iation  Civil  Society  is  held  together ;  for  men  either  seek  to  retaliate 
evil  (for  otherwise,  if  a  man  must  not  retaliate,  his  condition  appears 
to  be  as  bad  as  slavery)  or  to  retaliate  good  ;  for  otherwiBC  there  is  no 
interchange  of  good  offices,  and  by  these  society  is  held  together  ;  and 
for  this  reason  they  build  the  temple  of  the  Graces  in  the  public  way, 
to  teach  that  kindness  ought  to  be  returned,  for  this  is  peculiar  to 
gratitude ;  for  it  is  right  to  return  a  service  to  the  person  who  has 
done  a  favour,  and  then  to  be  one's  self  the  first  to  confer  the  next. 
But  diametrical  conjunction  causes  proportionate  return  ;  for  example,  let 
the  builder  be  A,  the  shoemaker  B,  a  house  C,  and  a  shoe  D  ;  the 
The  following  fijnini  will    builder  therefore  ought  to   receive  from  the  shoe- 

•D  of  his  own '  in  return.  If  therefore,  there  be 
proportionate  equality  in  the  first  instance,  and 
then  retaliation  take  place,  there  will  be  the  state 
of  things  which  we  described  ;  if  not,  there  is 
no  equality,  nor  any  bond  to  hold  commercial 
dealings  together :  for  there  is  no  reason  why 
^y^  •  ^j^     the  work  of    one  should  not  be  better  than  the 

work  of  the  other  ;  these  things,  therefore,  must  be  equalized  ;  and  this 
is  true  in  the  case  of  the  other  arts  also  ;  for  they  would  be  put  an 
end  to,  unless  equality  were  observed  between  the  dealer  and  the  per- 
son dealt  with,  both  as  regards  quantity  and  quality.  For  commercial 
intercourse  does  not  take  place  between  two  physicians,  but  between  a 
physician  and  an  agriculturist,  and  generally  between  persons  who  are 
different,  and  unequal ;  but  it  is  necessary  that  these  be  made  equal. 
Therefore  it  is  necessary  that  all  things,  of  which  there  is  interchange, 
should  be  in  some  manner  commensurable.  And  for  this  purpose  money 
came  into    use."(*) 

<«)  At  tke  Old  of  this  Chapter  he  dia|>Uyt  the  nott  nvguUrly  oorreetnotioiu  letpecting  money ; 
iK^tioiu  which  are  not  only  the  base  of  the  disquisition  o(  onr  political  economist!,  bnt  which  have 
ueTcr  been  improved  npon. 
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§  6.  This  doctrine  that  Equality  is  EqmtyC/)  may  be  traced  per- 
vading many  topics  in  oiur  JBnglish  Law  :  some  of  which  wiU  be 
noticed  more  at  large  hereafter.  Such  for  instance  is  the  doctrine 
of  contribution  between  sureties,  contractors^  and  others— the  o&i^- 
ment  of  legacies  where  the  assets  are  deficient— the  apportionment 
of  money  due  on  incumbrances,  among  purchasers  and  claimants  of 
different  parcels  of  land — and  "  Marskelling  of  the  assets"  as  it 
is  called. 

§  7.  Thus  some  of  the  leadiag  maxims  of  Equity  have  been 
noticed,  with  a  view  to  give  an  insight  into  the  principles  on 
which  it  works.  Before  proceeding  to  discuss  the  principles  more 
specifically,  it  may  be  well  to  advert  to  some  of  those  funda- 
mental principles  by  which  the  Judge  is  to  be  guided  in  the 
discharge  of  his  judicial  functions. 


(/)  Thftt  if  to  saj,  in  the  abMBoe  of  oo&tnot— wirare  there  ii  a  eontraet  between  the  parties  the 
jtaxmrnodrntdotmoeittio  vimcmd  itgem  cornea  into  operation.  To  initaaoe  a  few  of  the  reoent 
oaeat : — The  Coart  compelled  spedflc  performanoe  of  an  agreement  to  aooept  a  tranifer  of  railway 
•hares  though  the  Flsintif  himself  had  paid  no  deposit  upon  them.  CheaU  t.  Kenward  4,  Jar.  N.  & 
984.  Specific  performance  was  decreed  ef  a  specnlatire  agreement  though  Defendant  wouM  h«v% 
to  pay  a  large  sum  of  money  for  nothing,  Haywood^  ▼.  Copt^  27  L.  J.  If .  8.  Ch.  468.  So  also  speei- 
ile  perfonnanee  was  doereed  where  the  agneemsat  wis  that  the  price  «f  oettain  pnmiaes  should  be 
ized  by  a  third  pariy,  andhe  itedavery  bighand  lathe  Court  oteerHd  **  perhaps  cxoHntaBt 
price."    Collier  ?.  JioiOHt  26  Bear.  200. 


TOPIC  TIISIYINTH. 


PRBCEBENT  AND  APPEAL. 

Judicia  Anckorm  Legii. — Bacon. 
Jiuera  nt  iervUui,  uH  /m  eti  vagwm  atU  iMcm'twm. — ^Baoon. 

§  I.  It  is  often  said^  as  if  the  matter  were  one  for  Jboasting, 
that  the  Indian  Courts  are  not  bound  by  precedent.^  If  this  were 
literally  true  and  acted  upon  in  practice ;  if  each  Judge  could  say, 
**  I  dont  care  what  my  predecessors  have  done,  I  shall  follow  my 
own  course,  and  my  opinion  is  so  and  so,  &;c.,''  it  is  difficult  to 
conceive  a  state  of  things  more  unfortunate  for  the  people,  or  more 
opposed  to  hope  of  progress  and  prosperity.  Uniformity  of  deci- 
sion begets  certainty  of  Law,  and  certainty  is  the  mother  of  pub' 
tic  tranquillity.  So  on  the  trial  of  FroMt  for  high  treason;  on  a 
question  of  the  construction  of  the  Statutes  33  Edw.*  1.  and  6 
Geo.  4.  c.  50  as  to  the  right  of  peremptory  challenge,  Kndalfi) 
C.  J.   said  : — 

'*We  are  called  npon,  after  a  construction  has  been  put  upon  this 
act  of  parliament,  from  the  very  period  when  it  was  passed  down  to 
the  present  time,  to  pat  a  different  construction  upon  it.  Where  would 
be  the  certainty  of  tlie  law  of  England  ?  what  certainty  would  there  be 
for  prisoners  as  well  as  for  the  public,  if  Judges,  acting  according  to 
their  own  discretion,  neglecting  those  rules  of  interpretation  which  wise 
men  before  them  have  laid  down,  and  which  have  been  sanctioned  by 
invariable  usage,  were  to  do  that  for  the  first  time  which  we  are  novi( 
called  upon  to  do,  namely,  to  put  a  construction  different  from  that 
which  has  been  put  by  all  who  have  gone  before  us  P  It  appears,  how- 
e? er,  to  me  that,  upon  the  language  of  the  act  itself,  it  is  by  no  means 
an  unfair  or  improper  conclusion  to  say  that  the  Crown  is  not  to  be 
called  upon  to  challenge  for  cause  until  the  pannel  has  been  gone 
through."* 

^*  It  is  better*'  says  Lord  £ldon(p)  **  the  Law  should  be  certain 
than  that  every  Judge  should  speculate  upcm  improvements  in    it.'' 

(a)  8m  Irowmr  ICmhn«B»t  aO.  p.  78.  L  40M8. 
(l)8eeJI«uif0Y.  2^te0ii.8O.L.J.ii.t.Hag.Ca.p.lS7.  {e)  SiMm  v.  Goodriei.  9  Yt%.  4/97 
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The  decisions  of  the  Law  are  the  great  landmarks  for  the  safety 
aud  regulation  of  all  property.  And  perhaps  it  is  of  less  import* 
ance  htno  the  Law  is  determined,  than  that  it  should  be  deter- 
mined and  certain  ;  and  such  determinations  should  be  adhered  to ; 
"  for  then  every  man  may  know  how  the  Law  is*'  says  AshurH, 
iJd)  "Where  things  are  settled,  and  rendered  certain,  it  will  not 
be  so  material  how,  as  long  as  they  are  so,  and  that  all  people 
know  how  to  act,"  says  Lord  Chancellor  ParierS*)  *'  Certainty'' 
says  Lord  HardwielAf)  "  is  the  Mother  of  repose,  and  therefore 
the  Law^  aims  at  certainty/'  Misera  est  ^ervUus,  ubl  Jus  est 
vagnm  ant  itifiertum.  It  is  to  secure  this  uniformity  that  we 
have  an  ultimate  Court  of  appeal ;  which  seeks  to  secure  unity 
of  judgment  throughout  the  Courts  of  every  district.  Ubi  eadem 
est  ratie  eadem  est  lex.  It  is  for  this,  that  we  have  rules  of 
practice,  and  circular  orders  put  forward  from  time  to  time  by  the 
Sudder  ;  and  it  is  for  this  that  each  Court  conforms  to  its  own 
long  observed  course  of  practice.  Cursm  curia  lex  curia  is  the 
maxim.  Omnie  innovatio  plus  novitate  perturbal  quam  utilitate 
jorodestSs) 

"  In  these  last  three  ^ectioua'^)  our  autlior,"  says  Lord  Coie  in  his 
commentary  on  Littleton  **  liath  taught  us  an  excellent  point  of  learn- 
ing, that  when  any  innovation  or  new  invention  starts  up,  to  try  it  with 
the  rules  of  the  Common  Law  (as  our  author  here  hath  done) ;  for 
these  be  true  touchstones  to  sever  the  pure  ^^old  from  the  dross  and 
sophisticatbus  of  novelties  and  new  inventions.  And  by  this  example 
you  may  perceive,  that  the  rule  of  the  old  Common  Law  being  sound- 
ly (as  our  author  hath  doue)  applied  to  such  novelties,  it  doth  utter- 
ly crush  them  and  bring  them  to  nothing  ;  and  commonly  a  new  in- 
vention doth  offend  against  many  rules  and  reasons  (as  here  it  ap- 
(>earetb)  of  the  Common  Law,  and  the  ancient  Judges  and  sages  of 
the  Law  have  ever  (as  it  appeareth  in  our  books)  suppressed  innova- 
tions and  novelties  in  the  beginning  as  soon  as  they  have  offered 
to  creep  up,   lest   the  quiet   of  the   Common   Law  might  be   disturbed." 

§  2.  Wherever  therefore  a  Judge  finds  that  the  same  or  simi- 
lar facts  as  those  before  him  have  already  been  submitted  to  a 
competent  tribunal  and  received  a  judicial  decision,  he  is  bound, 
I  conceive,  or  at  least  will    act    decently   and   wisely    in    holding 

id)  OoodiHU  V.  (HwQ9, 7  T.  R..  419.  (/)  WaHim  t.  Tryon,  1.  Dick.  245. 

(<r)  Butler  v.  Dtmcomie,  1.  P.  W.  452.  (y)  Bnclon  109. 

( *)  U'ttlcton  S  7-31.23. 
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himself  bound  by  sack  decree ;  unless  indeed  it  be  manifestly  ab- 
surd or  wrong ;  in  which  case  he  may  depart  from  it ;(')  for  it  is 
not  a  servile  obedience  to  {Nrecedent  which  follows  blindly  and  un- 
Teas(mingly,  that  is  recommended ;  but  a  submission,  even  in  cases 
of  doubt,  where  the  mind  of  the  individual  Judge  does  not  go  en- 
tirely along  with  that  of  his  predecessor,  and  yet  is  not  satisfi. 
ed  that  liis  predecessor  may  not  have  been  right.  He  will  do  well 
to  hold  himself  bound  by  such  precedent,  and  so  stating  in  his  Judg. 
ment,  leave  it  to  the  suitor  to  refer  the  question  to  the  Superior 
Court.  The  Judge  in  such  a  case  will  do  well  to  bear  in  mind 
tlie  principle,  that  to  doubt  is  to  affirm  ;  and  the  admirable  remarks 
of  that  great  Jurisprudent,  the  Lord  Justice  Knight  Bruce,  on  the 
duty  of  an  appellate  Judg6  will  form  a  useful  guide  in  dealing  with 
precedents.    It   is,  he  says,  an  Aity.  Qenl.  v.  Corpor,  of  BeverleyJJ) 

"I  apprehend,  universaliy,  understood  to  be  the  duty  of  an  appellate 
Judge  to  leave  undisturbed  a  decision  where  he  is  not  thoroughly  per- 
suaded that  there  has  been  error.  It  is,  I  believe,  in  appeals  as  much 
a  rule  or  maxim  of  the  English  Court  of  Chancery,  as  it  was  of  the 
Civil  Law,  that  to  doubts  to  entertain  grave  and  solid  doubt,  is  to  affirm ; 
because  to  reverse  is  to  disturb  an  existing  state  of  things.  Certainly, 
it  has  not  been  uncommon  for  Judges,  when  reversing,  to  avow  that  they 
have  hesitated,  and  to  express  distrust ;  nor,  considering  that  sometimes, 
or  perhaps  often,  the  Judge  appealed  from  is  a  man  not  less  likely  to 
be  accurate  than  the  Judge  appealed  to,  and  how  often  reversals  and 
affirmances  are  alike  reversed,  does  it  appear  to  me  that  this  can  justly  be 
blamed.  But  still,  in  whatever  form,  and  with  whatsoever  sincerity  terms 
of  deference  and  diffidence  may  be  used,  a  reversal  can  scarcely  proceed 
from  a  Judge  fit  for  his  office  without  a  conviction,  in  his  own  mind, 
that  be  is  right." 

§  8.  It  is  desirableW  however  that  the  practice  of  drawing  fine^ 
wire-drawn  distinctions  should  be  avoided.  The  more  general  a  rule 
is,  the  better  for  society.  *'  If  such  distinctions,'*  said  Lord  Cotoper^^ 
*'  are  to  be  admitted  and  to  become  rules  of  Law,  the  knowledge 
of  the  Common  Law  will  become  rather  a  matter  of  memory  than 


(i)  **  If  two  tests   difer**  says  Tqjmfomieya  "  reason,**  i.  e.  that  which  reason  best  supports, 
"  must  in  practice  prevail.** 

(J)  6  De  Gex.  Mac.  and  Gor.  p.  263. 
(k)  And  in  dealing  with  a  qnestion  of  facts  it  may  be  as  well  to  bear  in  mind  that  **  suspicion 
thongh  a  ground  for  rigid  inquiry"  is  not  a  ground  if  it  remains  only  suspicion  for  an  adverse 
decree.  Sale  v.  Saloon  Omnibus  Company.  4  Orewiy  499. 

(0  Neweomen  v.  Backhottte,  3.  Vem.  733. 
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of  Jadgment  and  reason/'  And  Be9ti  C,  J.  thus  states  that  great  juris- 
prudent  Lord  ManifieU's  opinion.  '^  Lord  Mangfisld,  speaking  many 
years  ago  against  subtilties  and  refinements  being  introduced  into 
our  Law,  said  tbey  were  encroachments  upon  common  sense,  and 
mankind  would  not  lail  to  regret  them.  It  is  time,  he  says,  these 
should  be  got  rid  of:  no  additions  should  be  made  to  them:  our 
jurisprudence  should  be  bottomed  on  plain  broad  principles,  such  as 
not  only  Judges  can  without  difficulty  apply  to  the  cases  that  oc- 
cur, but  as  those  whose  rights  are  to  be  decided  upon  by  them 
can  understand.  If  our  rules  are  to  be  encumbered  with  all  the 
exceptions  which  ingenious  minds  can  imagine,  there  is  no  certain 
principle  to  direct  us,  and  it  were  better  to  apply  the  principles 
of  Justice  to  every  case,  and  not  to  proceed    to  more  fixed  rules." 

As  Lord  JEidonf^^  says  :— 

"  Instead  of  straggling  by  little  circumstances  to  take  cases  out  of  a 
general  rule,  it  is  more  wholesome  to  straggle  not  to  let  little  circum- 
stances    prevent    the  application  of  the  general  rule." 

§  4.  And  the  maxims  in  which  this  is  expressed  are  various. 
Tlius  yimia  fubiitilas  injure  reprob(Uur,  el  talis  eertiludo  eeriitudinem 
eoi^nditS^)  De  minimis  non  curat  lea.   Apices  juris  nan  sunt  Jura. 

§  5.  Of  course  where  the  Decree  produced  before  the  Judge, 
is  manifestly  at  variance  with  the  Law,  as  where  it  professes  to 
act  upon  a  Begulation,  and  there  is  no  such  Begulation ;  where  it 
has  laid  down  doctrine  opposed  to  Begulation  which  it  has  over- 
looked, or  where  it  is  demonstrably  opposed  to  the  dictates  of  plain 
sense,  it  should  be  departed  from  boldly  and  openly.  It  would 
be  a  mistake  to  suppose  that  the  Courts  in  England  pay  an  un- 
questioning obedience  to  precedents.  It  is  only  necessary  to  look 
at  any  Annual  Index  to  satisfy  ourselves  of  the  number  of  old 
cases  actually  overruled ;  while  others  are  questioned,  or  doubted, 
and  so  their  authority  weakened.  "  The  decisions  of  our  prede^ 
cessors,"  says  Lord  Tenterden(<^)  "  the  Judges  of  former  times  ought 
to  be  followed  and  adopted ;  unless  we  can  see  very  clearly  that 
they  are  erroneous  ;**  and  again(^\  '^  It  is  of  great  importance  in 
almost  every  case,  but  particularly  in  Mercantile  Law,  that  a  rule  once 


(«•)  Wkamtw.Ua.^.\n.Ml.  (d)  SMf  ▼.  Bardomt,  8.  B.  aai  Ad.  17. 

(n)  Broom.  Leg.  Max.  141.  (p)  WtOimt  ▼.  Qtmrnnt,  7.  B.  and  C.  476. 
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Isid  down  and  firmly  established  and  continued  to  be  acted  upon 
for  many  years,  shoald  not  be  changed  unless  it  appears  clearly  to 
have  been  founded  upon  wrong  principles  :  when  decisions  are  over- 
ruledy  they  are  so  not  as  being  bad  Law,  but  as  noi  being  Law/* 
So  of  Usage.  Malus  usus  reUnquendus  est ;  for  it  is  not  nsus  but 
almsus,  Keason  is  the  soul  of  the  Law,  and  cessanh  ratione,  eessat 
lex.  The  progress  of  civilization,  and  tlie  increasing  complication  of 
relations  in  our  highly  artificial  state  of  society  render  the  applica- 
tion of  many  older  dogmata  of  the  Courts  inexpedient,  possibly  even 
unjust :  and  the  Judges  of  England  while  bowing  with  respectful 
deference  as  a  general  rule  to  the  Precedents  in  the  Reports,  have 
courageously  maintained  their  own  independence  of  judgment  in  cases 
where  such  independence  is  based  on  the  sure  warrant  of  reason* 

"  It  is  the  duty  of  the  Court"  says  Eord  CbilmAam^i)  **  to  adapt  its 
practice  and  course  of  proceeding  to  the  existing  state  of  society,  and 
not  by  too  strict  an  adherence  to  forms  and  rules,  established  under 
different  circumstanees,  to  decline  to  administer  justice,  and  to  enforce 
rights  for  which  there  is  no  other  remedy.  This  has  always  been  tlte 
jprindple  of  this  Court,  though  not  at  all  times  sufficiently  attended  to." 

"  A  dedsion"  says  Vrihaspati  "  must  not  be  made  solely  by  having 
recourse  to  the  letter  of  written  codes;  since  if  no  decision  were  made  ac* 
oordmg  to  the  reason  of  the  law  there  might  be  a  failure  of  justice." 

And  in  Barley  v.  The  Queen^)  Lord  Brougham  says  :— 

"I  think  it  is  always  much  better  when  the  Court  is  laying  down 
a  general  rule  for  the  future  upon  a  most  important  question,  as  this 
is,  if  there  is  a  conflict  of  cases,  to  admit  at  once  that  some  cases 
are  one  way,  the  majority  of  cases  being  the  other  way,  and  to  say 
that  the  balance  of  authority  is  on  the  side  upon  which  you  incline 
to  give  your  own  opinion,  rather  than  to  attempt  by  refinement  and 
subtility  to  reconcile  cases  which  in  themselves  really  are  in  conflict, 
and  are  not  capable  of  being  reconciled.  It  is  the  honestest,  it  is  the 
fairest,  it  is  the  most  correct  course  in  such  cases.  Judges,  like  ether 
men,  may  be  fallible,  and  there  may  be  better  decisions  given  reeeatly 
after  fall  consideration  than  were  given  at  a  former  period.  It  is  better 
to  admit  that  fairly  and  openly,  and  to  say  that  we  join  in  giving 
the  weight  of  our  authority  to  the  side  to  which  we  think  there  is  the 
balance  of  authorities  in  the  Court  below,  than  to  make  unavailing  and 
un^Usfaetory  attempts  to  reeonoile  ^em." 

[3)  WalmoHh  ?.  HoU,  i  |L  and  Cr.  S86.  (r)  n  CI  and  P.  544. 
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Thus  in  Barwell  v.  Brook^^)  on  the  qaestion  whetlier  a  married 
woman  could  be  sued  for  a  debt  on  her  own  contract.  Lord  Mam* 
field  observed : — 

"  The  general  principle  of  law  is  against  her  liability.  Bot  qukquid 
agant  homines  is  the  business  of  Courts,  and  as  the  usages  of  society 
alter,  the  law  must  adapt  itself  to  the  various  situations  of  mankind. 
Hence,  centuries  ago,  exceptions  have  been  engrafted  upon  this  rule,  as 
in  the  case  of  adjuration,"   &c. 

So  in   Davies  v.  Powell,^^  Willee,  C.  J.  said  as  follows  : — 

*'  When  the  nature  of  things  changes,  the  rules  of  Law  roust  change 
too.  When  it  was  holden  that  deer  were  not  distrainable,  it  was  because 
they  were*  kept  principally  for  pleasure  and  not  for  profit,  and  were  not 
sold  and  turned  into  money  as  they  are  now.  But  now  they  are  become 
as  much  a  sort  of  husbandry  as  horses,  cows,  sheep  or  any  other  cattle. 
Whenever  they  are  so  and  it  is  universally  known,  it  would  be  ridi- 
culous to  say  that  when  they  are  kept  merely  for  profit  they  are  not  dis- 
trainable  as  other  cattle,  though  it  has  been  holden  that  they  were  not 
so  when  they  were  kept  only  for  pleasure.  The  rules  concerning  per- 
sonal estates,  which  were  laid  down  when  personal  estates  were  but  small 
in  proportion  to  lands,  are  quite  varied  both  in  Courts  of  Law  and^ 
Equity,  now  that  personal  estates  are  so  much  increased  and  become  so 
considerable  a  part  of  the  property   of  this   kingdom." 

§  6.  A  good  instance  of  a  case  solemnly  overruled  after  being 
for  many  years  the  guide  upon  that  particular  point,  is  the  well 
known  case  of  Ooodaall  v.  Boldero  selected  indeed  by  Mr.  Smith 
as  a  Leading  Case^^,  which  decided  that  an  Insurance  on  the  life 
of  a  debtor  is  a  contract  of  indemnity^  and  that  the  insurer  can  only 
recover  from  the  office  what  he  may  not  have  been  paid  from 
other  sources.  This  has  been  expressly  declared  not  to  be  Law  in  the 
late  case  of  Dalby  v.  India  and  London  Aemrance  Company, ^^^  The 
remarks  in  Moeen  v.  Macfarlane  in  the  notes  to  the  case  of  Marriott 
V.  Hamptoni^)  may  be  consulted  with  advantage  on  this  point. 
"  Formerly/'   says  Mr.  Zeioin  in  his  admirable  work  on  Trusts, 

'*  It  was  held  by  the  Court,  that  an  executor  might  employ  the  as- 
sets in  his  trade,  or  lend  them  upon  security,  and  he  should  not  be 
called  upon  to  account  for  the  profits  or  interest.  And  such  was  the 
case  even  where  money  which  had  been  lent  by  the  Testator  on  good 

(#)  a.  DoiigL  378.  (0  Vol.  2,  p.  15C. 

(•»)  aSth  Jur*.  1024.  See  lOso  7th  Jur.  pt  S,  p.  154-9.  Jur.  pt.  2.  p.  187. 
(r)  2  Sm  :  L.  C.  326. 
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teonriiy  was  called  in  by  the  Executor  for  the  express  purpose  of  beingr 
re-lcDi  by  himself.  The  Executor,  it  was  argued,  was  not  bound  to  lend 
the  assets,  and  if  he  did  so,  it  was  at  his  peril,  and  he  was  answer- 
able, for  losses,  and,  if  accountable  for  any  loss,  he  was  surely  entitled 
to  any  gains.  But  Lord  North  'overruled  the  doctrine  in  spite  of  the 
allied  practice  of  the  Court  for  the  last  ttcenttf  years,  and  the  authority 
of  above  precedents.** 

§  7.  But  there  seldom,  if  ever,  occur,  two  cases  in  which  the 
whole  of  the  facts  and  circumstances  are  precisely  identical.  Kullam 
timUe  idem  eat.  Nullum  simile  quatuor  pedibus  curril ;  and  it  is 
often  imperative  on  the  Judge,  while  acknowledging  the  force  of 
the  aathority  before  him  as  a  general  rule,  to  distitiguish  the  case 
under  discussion  from  it,  by  showing  that  it  differs  in  particulars 
which  make  the  precedent  inapplicable  in  fact,  however  closely 
it  may  seem  to  apply  on  a  cursory  or  superficial  pernsaK*)  Lord 
Justice  Knight  Bruce  in  the  great  case  of  Boyse  v.  Rossborough^*) 
makes  some  excellent  remarks  on   the  force  of  precedent. 

"  I  say,  borrowing  from  Lord  EldoiCs  judgment  in  Bax  v.  Whit- 
bread  *  that  I  will  not  confine  myself  to  the  inquiry,  whether  a  case, 
precisely  the  same  has  ever  occurred,'  or  take,  *  as  my  rule  of  acting 
that  circumstance  instead  of  the  principle  decided  by  former  cases.'  Why 
am  I^  without  necessity  and  without  reason,  to  treat  the  example  as 
limiting  the  rule  ?  It  has  been  properly  conceded,  that  the  series  of 
direct  decisions  establishing  wills  in  this  Court,  at  least  those  previous 
to  1841,  cannot  be  set  at  nought,  but  bind  as  far  as  they  extend. 
If  so,  they  must  be  considered  not  as  having  created  (which  they  could 
not),   but  as  having  obeyed   Law,    that  is  to   say,  unwritten  Law.     Up« 

(w)  Uuc  ?erf  fniTe  erU  of  modern  days  it  the  voluminout  And  erer  iucreatiog  body  o 
Reports,  la  Twyne*8  case  (S.  Sm.  L  C.  p.  1.)  Sir  Thomat  Egerion  quotes  an  old  stw  to  account 
for  the  increase  of  a  Law  library. 

QMcerUm  vt  eretcunt  iot  t»  wrhc  votimma  legi*^ 

Jnpromptu  canta  esi,  ereicU  im  or  be  dolus, 
Frand  no  doubt  assumes  Protean  shapes  :  but  the  Reports,  as  at  present  conducted,  are  ann^cessa- 
rilj  numtrona.  Cases  on  the  same  point  are  reported  orer  and  over  again  ;  and  many  on  points  for 
wlucfa  ao  aathority  can  be  needed.  The  hand  of  the  Reformer  is  sadly  wanted  here ;  scTend  schemes 
huTC  been  proposed  to  mitigate  or  remore  the  evil ;  and  the  publication  of  such  worics  as  the  Law 
Joannl,  Jorial.  Weekly  Beporter  has  done  somewhnt.  The  Mofussil  Judge  is  more  fortunate  in  tlus 
respect  than  ourselves  LuudabU  vaeuut  so  far  as  his  Law  shelves  are  concerned.  But  it  may  be  k% 
well  to  note  Mr.  Baron  SramweU*s  examination  before  the  Commissioners  appointed  to  en. 
quire  into  the  arrangements  for  transacting  judicial  business.  "  Lord  JTeniiti/dale**  he  says 
*'  told  me  and  my  judgment  goes  with  it  that  no  Judge  can  do  his  doty  who  does  nut 
rnd  the  Reports.**  3  Jur.  n.  s.  830. 

(.r)  De  Qex.  M.  &  0  846. 
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on  questions,  howeyer,  of  unwritten  Law,  the  force  of  authorities  ami 
precedents  is  not  confined  to  cases  of  which  all  the  circumstances,  how* 
ever  accidental,  agree  with  theirs,  to  instances  as  like  as  j4pU  Jpi ; 
but  where  a  positive  Law  forbidding  the  extension  is  not  shown,  ex* 
tends,  to  those  which,  differing  in  some  particulars,  differ  in  no  escen* 
tial  circumstance,  or  cannot  in  legal  reason  or  legal  principle  be  sub* 
stantially  distinguished.  We  should  otherwise  indeed  be  in  a  dark  and 
strange  state.  Lord  Coke  and  a  celebrated  Frenchman  of  the  same 
age  S9y,  one  '  Nullum  simile  quatuor  pedibus  currit ;'  the  other, 
'  Tout  exemple  cloche,*  and  cases  are  continually  governed  in  our  Courts 
by  authorities,  not,  according  to  our  vernacular  phrase,  upon  all  fours 
with  them.  In  the  language  of  a  distinguished  Jurist,  *  Qaidenim  noli- 
tii  et  eertiuB  quam  exempla  non  reslringere  regulam  ?'  and  again,  *  ewempla 
non  restrinfunt  regulam  aed  loquuniur  de  casibus  erebriorihus,*  It  seems 
to  me  that  to  accede  to  the  defendant's  view  of  the  precedents,  would 
be  unnecessarily  to  cripple  the  power  of  usefully  administering  justice  ^ 
would  be  practically  inconvenient  and  theoretically  wrong  ;  would  be  to 
confound  essentials  and  accidentals :  would  in  effect  be  doing  what 
Lord  Eldon,  in  Box  v.  JFhiibredd,  so  manifestly  disapproves  when  he 
says,  *  I  think  it  better  to  declare  that  the  Court  will  not  abide  by 
these  decisions,  than  to  overrule  them  in  effect,  professing  to  abide 
by   them." 

§  8.  A  coarse  of  decision  sometimes  fluctuates,  and  what  was 
the  rule  at  one  time  ceases  to  be  so  and  sometimes  again  even 
reverts ;  in  which  case  the  Judge  must  follow  the  latest  ruling. 
A  good  illustration  of  this  is  the  alteration  which  has  taken  place 
with  respect  to  the  degree  of  caution  which  a  man  is  bound  to 
exercise  in   dealing  with  a  bank   note. 

*'Thus  it  was  held  by  Lord  Manefield  in  Clarke  v.  S4tf^,(y)that 
when  money  or  notes  were  paid  '  bond  fidey  and  for  a  valuable 
consideration,  they  never  shall  be  brought  back  by  the  true  owner; 
but  where  they  come  "  mala  Jid(?*  into  a  person's  hands,  they  are 
ill  the  nature  of  specific  property^  and  if  their  identity  can  be 
traced,  the  party  has  a  right   to  recover." 

In  Gill  v.  CMit^^)  the  principle  was  applied  by  the  Chief  Jus- 
tice, who  asked  whether  the  plaintiff  had  taken  the  bill  under  cir- 
cumstances that  ought  to  have  excited  the  suspicion  of  a  prudent 
man  ?    This  case  overruled  latpson  v,  Weston^")  and  was   itself  over- 

■        '  ■"  ■  ■        '  '  '  ■  .   1 1  ■. 

(y)  1  Cowp.  197.  (f)  8  B.  »d  C.466.  (a)  4  Egp  66. 
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ruled  hj  Baekhomc  v«  HarrUon^^)  in  which  a  differeat  doctrine  wag 
laid  down,  which  has  been  since  maintained  by  various  decisioD8» 
This  subject  is  ably  treated  in  the  notes  to  MilUr  v.  Iiaee,i*^)  where 
it  may  be  further  pursued.  In  the  Bant  of  Bengal  v.  MeLeodSf) 
Lord  BrauffAam,  delivering  the  judgment  of  the  Court  said,—* 

'<  It  is  admitted,  on  all  hands,  that  if  Madeod  and  Co.,  having  the  bills 
in  their  possession,  had  no  power  to  endorse  them,  their  act  of  endorsation 
would  convey  no  tittle  to  the  party  taking  and  discounting  them,  any  more 
than  a  forgery  would  do.  It  is  equally  admitted,  on  the  other  hand,  that 
if  they  had  the  authority  to  endorse,  their  endorsement  passed  the  pro- 
perty. It  may  be  taken  as  also  established,  that  whatever  may  have 
been  the  Law  laid  down  iu  QUl^  v.  CubUAf)  and  Down  v.  HaUing^) 
and  one  or  two  other  cases,  and  not  abandoned,  at  least,  as  far  as  the 
langaage  went,  which  the  Court  used  in  some  subsequent  cases,  is  now 
Law  no  longer ;  and  that  the  negligence  of  the  party  taking  a  negotiable 
instrument  does  not  fix  him  with  the  defective  title  of  the  party  passing 
it  to  him." 

§  9.  A  Judge  is  not  to  cast  aside  as  worthless  the  decision  of 
his  predecessor,  because  the  reasons  on  which  the  judgment  is 
based  are  not  logical,  conclusive,  or  satisfactory,  or  the  illustra- 
tions eccentric  as  for  instance  where  in  a  matter  involving  the 
right  of  the  top  of  a  wall  it  was  suggested  that  the  "Plantiff 
might  have  wished  to  amuse  himself  by  running  along  the  top 
of  the  wall/'  Stedman  v.  Smith,  The  actual  point  determined 
may  nevertheless  have  been  rightly  determined,  although  the  reasons 
given  are  not  convincing,  or  are  in  fact  not  even  supportable. 
A  conclusion  may  be  in  itself  right,  although  the  premises  as- 
signed are  erroneous;  or  it  may  be  faultily  deduced  from  cor- 
rect premises.  In  sudi  cases  the  point  for  the  Judge  is  to  see 
whether  the  faeis  proved  warrant  the  decision  arrived  at ;  and  if 
they  do  so,  the  judgment  shall  stand.  The  faulty  reasoning  may 
be  rejected  as  surplusage :  the  Judge  may  supply  in  his  own 
mind  the  line  of  reasoning  on  which  the  judgment  may  be  1(^- 
cally  supported;  and  the  question  is,  whether  all  that  is  superflu- 
ous having  been  rejected,  there  is  a  residue  sufficient  to  support 
the  finding.     Utile  per  inutile  non  vitiatur  is   a  well  known  rule  in 

{h)  6  B.  and  Ad.  109S. 
{e)  UiUr  ▼.  Rich,  4  A.  and  B.  780.  Otbom  v.  Henderson,  1  Q.  B.  R.  408. 
<rf)5*<w«i,  L.  C.  a89.  {€)  Moorcs  P.  C.  C.  p.  37.  S.  C.  13  Jur.  W5. 
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piecing,  by  which  all  that  is  superfluous  in  the  allegations  may 
be  discarded  ;  and  it  equally  holds  good  in  respect  to  the  maint^ 
nance  of  judgments  and  the  practice  of  the  Law  of  Evidence. 
A  few  instances  may  not  be  out  of  place.  Thus  in  Thomby  v. 
Fleettoood^)  Mr.   J.   Eyre  said— 

*'  I  must  owo  I  have  the  misfortune  to  differ  from  my  brother,  for 
^  think  the  judgment  given  below  for  the  defendants  was  well  give», 
and  ought  to  be  affirmed  ;  though  I  must  say  thus  much,  that  I  do 
not  approve  of  the  reasous  given  by  the  Court  of  C.  B.  for  that  judg- 
ment." 

And  in   Newton   v.  Cowie,^*)   Best,  C.  J.  said — 

'*  I  will  first  consider  this  in   the  authorities  which   are  to  be  found. 

*'  If  these  are  consistent  we  are  bound  by  them,  even  although  our 
own  minds  do  not  approve  the  principles  on  which  they  rest.  Tliere 
would  otherwise  be  no  certain  rule  which  could  be  known  to  those  who 
are  required   to  conform  to   the    Law. 

**  If  the  decisions  are  contradictory,  we  are  to  consider  the  reasons 
given   for  them  by  those   who  pronounced  them. 

'*  If  our  predecessors  have  g^xstn  no  reason  for  their  judgment,  or  the 
reasons  given  for  conflicting  judgments  are  equally  unsatisfactory,  we  are 
to  put  that  construction  on  the  statutes  which  our  own  unfettered  judg- 
ment induces  us  to  think  the  legislature  intended  should  be  put  on  them." 

So  Pollock,  C.  B.  *'  The  decisions  of  the  House  of  Lords  are 
binding  upon  us  but  the  reasons  they  give  for  them  may  not  be  so." 
Taul  V.  JewellSJ^ 

These  remarks  will  ordinarily  be  of  the  greatest  cogency  with 
respect  to  the  treatment  of  appeals;  wherein  I  conceive  it  is  the 
clear  duty  of  the  Appellate  Court  to  consider  whether  the  judg- 
ment of  the  Court  appealed  from  can  be  sustained ;  not  whether  it 
is  to  be  rejected  because  it  may  be  redundant,  rest  in  part  on  rea- 
sons which  are  not  borne  out,  or  rely  partly  on  facts  immaterial  or 
not  sufficiently  proved  by  the  evidence.  Thus  too  iu  criminal  cases, 
guilt  or  innocence  is  not  to  be  assumed  only  because  there  may  be 
discrepancies  in  the  evidence.  The  question  is,  whether  after  at- 
taching all  due  weight  to  such  discrepancies,  and  throwing  off  ir- 
regularities which  may  have  been  committed  dunng  the  trial,  and 
the  like,  there  still  remains  a  residuum  of  trust-worthy  evidence 
on   which  to   sustain   the   finding   arrived   at. 

^k)  1.  Str.371.  (i)4.nin2hiuii241.  (»  4.  Jur  n.  a.  1086. 
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§  10.  A  Judge  should  not  be  itiduced  to  depart  from  precedent 
where  it  is  otherwise  binding,  on  account  of  any  supposed  hard- 
ship in  the  particular  case.  The  interest  of  society  at  large  is  con- 
cerned iu  having  general,  certain,  well  understood  rules^  laid  down 
and  observed  uniformly,  on  the  faith  of  which  men  regulate  their 
eondact  and  dealings.  Every  departure  from  this  general  rule 
works  inconceivable  mischief,  by  introducing  an  element  of  uncer- 
tainty into  the  body  of  the  Law ;  and  in  proportion  as  this  prac- 
tice is  suffered,  to  prevail,  becomes  the  confusion  in  the  State. 
Prof^onal  legal  men  do  not  know  how  to  advise  their  clients; 
distrust  is  introduced  into  the  ordinary  every  day  transactions 
of  life :  and  it  is  better  that  an  individual  should  occasionally 
suffer  a  hardship,  than  that  the  boundary  marks  and  guide  posts 
of  the  public  Law  should  be  meddled  with.  Both  may  .  be 
evils,  but  that  to  the  individual  is  incomparably  the  less  of  the 
two  :  and  between  two  evils  the  Judge  should  ever  choose  the  less. 
"  Hard  cases''  says  Baron  "Rolfe  (Lord  Chancellor  Cranworth)  in 
Wiuterbottom  v.  BrighC^^^  "  make  bad  Law  /'  and  the  result  of  a 
misplaced  compassion  may  at  last  be  such  as  BenlAam,  with  much 
exaggeration  though  some  truth,  imputes  to  the  condition  of  the 
English  Law  in  his  day.  In  his  Book  of  f^allacies  he  writes  as 
follows  :'0 

"  On  the  question  what  the  Law  is,  so  long  as  the  rule  of  action 
is  kept  in  the  state  of  common,  alias  unwritten,  alias  imaginary  Law, 
authority,  though  next  to  nothing,  is  everything.  The  question  is,  what 
on  a  given  occasion  A.  (the  Judge)  is  likely  to  think  :  wait  till  your 
fortune  has  been  spent  in  the  inquiry,  and  you  will  know  ;  but  for- 
asmuch as  it  is  naturally  a  man's  wish  to  be  able  to  give  a  guess 
ffhat  the  result  will  eventually  be,  before  he  has  spent  his  fortune,  iu 
the  view  if  possible  to  avoid  spending  his  fortune,  and  getting  nothing 
in  return  for  it,  be  applies,  through  the  medium  of  B.  (an  Attorney,) 
for  an  opinion  to  C.  (a  Counsel),  who,  considering  what  D.  (a  former 
Judge)  has,  on  a  subject  supposed  to  be  more  or  less  analogous  to 
the  one  in  question,  said  or  been  supposed  to  say,  deduces  therefrom 
his  guess  as  to  what,  when  the  time  comes.  Judge  A.,  he  thinks,  will 
say   and   gives  it  you." 

§  11.  Bules  must  be  obeyed  :  not  as  being"  that  from  which  the 
Law   is    derived,  or   which   gives  the  Law  its  force   and  effect ;  but 


(*)  10  M.  and  W.  116.  (/)  PI  I.  G.  1.  App.  Ex.  1.  Vol.  3,  p.  39«, 
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as  being  the  compendious  explanation  of  what  the  Law  is^  derived 
from  the  Law  itself.  Re^ula  est  qum  rem  qua  est  breviter  enarrai  : 
nan  nt  ex  regtdd  jus  sumalur,  sed  et  jure  quod  est  regula  fiat ;  says 
Paulus ;  that  is  a  rule  which  concisely  states  the  actual  doctrine  of 
the  case.  The  Law  is  not  taken  from  the  rule  but  the  rule  is 
made  by  the  Law.  '^  It  is  not  in  the  rule/'  says  Bacou^  "  that  wo 
are  to  look  for  the  reason  of  its  being  established  ;  it  indicates, 
but  does  not  create  the  Law  ;  regula  emin  legem,  ut  aeus  nauiiea 
polos,  indicat,  non  statuit." 

§  12.  There  are  five  important  precautions^  writes  Mr.  PAilli* 
fnore,^^^  to   be  observed  in  the   application  of  rules. 

1  St.  "  When  two  raids  clash,  the  higher  must  pre^l.  Thus  the  Law 
of  nature  overrules  au  arBttrafy  lisage.  Public  Law,  as  iu  the  B  ridge - 
water  case,  is  to  be  preferred  to  private  Law.  '  So  jura  sanguinis  nulla 
jure  ciffili  dirimi  possunt,' 

2ndly.  *'  Care  must  be  taken  that  the  rule  is  restrained  within  pro- 
per limits.  Thus  the  maxim,  that  he  who  does  an  act  in  obedience 
to  his  pfirent,  or  his  master,  is  not  supposed  to  will  it — '  velle  non  credit 
tur  qui  ohsequUur  imperio  patrls  vel  domini* — is  limited  to  cases  of  physi- 
cal coercion,  and  does  not  include  the  fear  arising  from  mere  respect.  In 
Micklelkwaite  v.  MicklethwaileM  Lord  J.  Knight  Bruce  says  "  It  can  sel- 
dom be  right,  I  agree,  to  consider  the  extent  of  a  rule  as  being  only  that 
of  the  examples  of  it;  but  there  must  probably  be  surer  and  more 
dangerous  error  in  stretching  a  rule  beyond  the  reason  for  it.  That  is 
what  the  pUiintiff,  I  think,  seeks  to  do  here  in  opposition  to  the  maxim, 
as  sound  as  it  is  familar,  which  says,  "  Nulla  Juris  raiiot  ^  osguitatis 
benignitas,  patitur  ut  qua  ialubriter  pro  utilitate  kominuw  introdueuiUmr, 
ea  no8  duriore  interpretatioue  contra  ipsorun  commodum  producamus  ad 
teveritatem^" 

Srdly.  "  The  reason  of  the  rule  must  be  unskzatOQd  ;  e.  go.  a  man  obliged 
to  sell  his  property  to  pay  his  debts  i^nnot  avail  himself  of  the  rule — 
'  Id  quod  nostrum  est  sine  facto  nostro  trantferri  non  potest  neither  could 
the  rule  be  cited  in  favour  of  a  proprietor  who  was  compelled  to  sell 
his  land  for  the  public  benefit. 

4thly.  "  If  the  letter  of  the  rule  is  too  severe,  equity  will  soften  it. 
Thus  a  man  is  bound  to  return  what  he  has  borrowed  ;  but  if  you  lend 
me  beams  to  shore  up  my  house,  I  am  not  bound  to  restore  them  ten 
minutes  after  I  have   turned  them   to   the  purpose   for   which  they   were 

-  (m)  Jar.  f  5.  (m)  7  De.  Q.  and  J.  621. 
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borrowed.  Neither  did  tlie  Itoroan  Law  oblige  a  debtor  to  repay  money 
oa  the  very  day  when  it  was  lent,  tfotwithstauding  the  maxim—'  In 
omnibui  obligalumihui  in  quibus  dies  non  ponitur  prateiUi  die  dehetur7   ' 

5thly.  The  circumstances  of  the  case  must  be  carefully  weighed  be- 
fore its  application  is  determined.  It  was  a  rule  that  nobody  was  li- 
Able  for  accidents,  by  tlie  net  of  robbers,  flood,  fire,  etc.  But  if  the 
defendant  was  '  in  moii,'  and  had  not  returned  the  thing  at  the  pro- 
per  time,  or  if  he  had  expressly  taken  upon  himself  the  hazard  of  such 
erents,  this  general  maxim    was  overruled." 

§  18.  Sometimes  a  Judge  is  pressed  with  a  former  decision,  not 
on  account  of  the  point  actually  decided,  but  for  some  particular 
doctrine  or  expression  which  it  contains.  Here  it  is  to  be  con- 
sidered^ whether  such  expressions  were  absolutely  essential  to  the 
decision,  or  the  reasoning  on  which  it  is  supported.  If  not,  such 
doctrine  is  extra  judicial,  or  *  obiter  diciunC  as  it  is  called,  and  not 
binding  on  the  Court.  "  These  words,"  says  Sir  John  Leach  in 
Turdeto  v.  Jaehan^^),  "are  nothing  more  than  an  obiter  dictum  ut- 
tered upon  a  })0]nt  totally  different  from  that  which  the  Court 
bad  then  to  decide."  "  It  seems  to  have  been  a  mere  obiter  dictum" 
says  C.  Baron  Alexander  in  Fowell  v.  LloydiP)  '<  not  called  for  by  the 
case  and  which  it  was  unnecessary  to  give."  '*  What  was  dropped 
about  it  in  Calvin's  case  was  a  mere  obiter  dictum  thrown  out  by 
way  of  argument  and  example,"  says  Lord  Mansfield  in  Sex  v. 
CowUM) 

§  14,  Courts  of  Equity  are  not  bound,  any  more  than  Courts  of 
Law,  to  give  the  reasons  of  their  judgment.  But  the  Courts  in 
India  are.  bound  to  state  the  grounc(s  of  their  ""decision.  "TSk  by 
Keg:  II  of  1802,  Sec.  XVL  Reg.^VI  of  1816,  Sec.  XXXVII.  and 
the  Sudder  ICtttes  of  Procedure  of  1st  Julj  1855,  Sec.  47. W  Judges 
should  be  cautious  in  confining  their  observations  s^ctly,  to  the 
subject  matter  before  them.  Great  ^masters  of  Law  like  Lord  Holt 
may' take  occasion  to  discuss  atid  lay  down  tlie  priucij^le^  of  Law 
oil  an^entirejiuBJect,  as  in  "the  great  case  of  Coggs  v.  Bernard f) 
respecting  Bailments.  But  witli^  ^£?^^  ^  ourselves,  perhaps  the 
best  limitation  to  brevity  will  be  found  in  only  guarding  against 
obscurity/  Jirevis  ese  laboro;  Obscurus  Jio. 

(«)  Amm.  48.  {p)  2.  Y.  tad  J.  S79.  (?)  2.  Burr.  85S. 

(r)  See  tlso  I>.  S.  A.  Sp.  App.  50  aod  63  of  1851.  («)  1.  Sm  L.  C.  p.  82. 
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Modem  Judges  are  generally  cautious  and  guarded  in  confining 
their  decision  to  the  points  directly  in  issue.  So  Willes,  C.  J. 
said,W  "  I  shall  confine  myself  to  the  question  before  me,  because 
I  have  observed  great  mischiefs  arise  from  Judges  giving  obiter 
opmions.*'  And  I  think  the  practice  is  a  wholesome  onej  for  obiter  dicta 
and  extra  judicial  observations  frequently  give  rise  to  embarrassment 
never  antici])ated,  nay,  not  ^infrequently  give  a  direct  encouragement  to 
litigation.  An  instance  in  point  occurs  in  the  case  of  Nuruma  Chetty  v. 
Cumala  Naick  and  Fde  Fondeclair.M  There  the  Court  of  Sudder 
Adawlut  in  the  5th  para  of  its  first  decree  went  out  of  its  way  to 
point  out  what  should  have  been  the  form  of  remedy  if  the  fraud 
alleged  was  not  proved  :  and  the  contract  was  to  be  held  valid. 
Accordingly  no  sooner  was  the  Decree  of  tlie  Court  of  Sudder  pro- 
nounced in  1854  than  a  fresh  suit  was  brought  against  the  Zemin- 
dar for  50,000  Rupees  damages,  based  upon  this  very  extra  judicial 
and  unnecessary  statement  of  the  Sudder  ;  and  expensive  litigation 
was  caried  on,  the  original  Court  awarding  the  plaintiff  4B,000 
Rupees  damages,  the  Sudder  reversing  the  decision,  and  declaring 
he  was   not  entitled   to   a    farthing  !  (") 

§  15.  Where  one  issue  evidently  goes  ip  the  root  of  the  whole 
matter,  and  overrides  all  the  other  points  in  the  suit  j  it  may  be 
made^  the  ground  of  judgment  exclusively  :  for  it  becomes  unne- 
cessary to  determine  minor  points  :  though  an  observation  should 
be  made,  lest  it  be  supposed  that  they  wera  overlooked.  So  iii 
Westerdett  w.  Dalef^^)  Lord  Kent/on  said — 

**  Other  points  have  been  discussed  in  this  case,  but  it  is  not  neces- 
sary to  go  into  them  at  large,  or  to  give  any  decisive  opinion  upon 
them  now.  But  as  some  cases  have  been  referred  to  on  these  points, 
I  think  it  proper  to  observe,  that,  whenever  it  becomes .  necessary  to 
decide  those  questions,  those  cases  may  perhaps  deserve  further  consider- 
ation. It  is  not  necessary  to  decide  these  points  in  this  case,  and 
therefore  I  avoid  giving  any  positive  opinion  upon  them;  but  as  seve- 
ral cases  have  been  cited,  I  have  thonght  it  right  to  throw  out  these 
doubts,  lest,  whenever  the  question  should  arise  again,  it  may  be  sup- 
posed  that  I  have  acquiesced   in   thesej  determinations." 


(/)  WiUes  Bep.  666. 
(«)  Sudder  Rep.  for  1850  p.  34,  Sait  No.  49  of  50  and  ib.  Rep   for  54  p  158,  N6.  15  of  54. 
(r)  Sadder  Decit.  for  April  No.  134  of  1S57,  &.  Fischer^  Esq,  v.  Tie  Zemindar  tf  Jmajutiinmoor. 

{w)  7/r,E.3I3. 
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Instead  of  aimiug  at  deciding  general  questions^  our  Judges  seek 
to  furnish  the  materials  for  ultimately  laying  them  down.  Each 
decision   is   a  step   towards   a   future   general  principle. 

"  The  necessary  effect  of  the  practice  of  the  Courts,  to  confine  a  deci- 
sion to  the  particular  ^camstances  of  the  individual  case"  writes  Mr* 
Sam,(*)  "  is  thal~lCe  Courts  step  by  step  approach  to  the  establishment 
of  a  general  proposition.  The  adyances  to  this  proposition  consist  of  the 
decisions  on  the  limited  questions,  that  from  time  to  time  occur ;  and 
consequently  the  speed  with  which  it  is  approached,  and  the  time  it  takes 
to  attain  It,  necessarily  depend  on  the  nature  of  the  subject^  of  which 
those'  qui&'tions  are  a  part.  Those  questions  may  be  few  or  many  ;  and 
the  times  of  their  ocourrenoe  are  certainly  irregular.  The  origin  of  seve- 
ral particular  doctrines  can  with  much  certainty  be  named;  and  although 
in  many  subjects,  in  which  a  general  proposition  has  been  attained,  it 
is  probably  impossible  to  name  the  steps  by  which  it  has  been  ap- 
proached, yet  clearly  it  is,  in  many  instances,  not  difficult  to  trace  with 
considerable  accuracy  the  progress,  which  a  particular  subject,  has  made 
towards,   or   up  to,   the  establishment  of  a  general   proposition. 

"  Particular  subjects,  of  which  the  origin  may  be  named,  are, — the  juris- 
diction of  the  Court  of  Chancery  to  enforce  the  specific  performance  of 
agreements  :  the  principle  of  compensation,  in  certain  cases  where  that 
performance  is  enforced  :   election  under  a  will. 

*'  The  progress,  which  a  particular  subject  has  made  towards,  or  up  to, 
the  decision  of  a  general  question,  is  distinctly  observable  in  the  fol- 
lowing subjects  : — the  admission  of  secondary  evidence,  when  an  attesting 
witness  cannot  be  produced  ;  the  practice  of  the  Court  of  Chancery  to 
direct  a  sale  on  the  words  rents  and  profits  in  a  will  :  compensation 
in  certain  cases,  where  the  Court  of  Chancery  enforces  a  specific  perfor- 
mance of  an  agreement :  the  practice,  in  a  suit  where  the  Court  of 
Gbaneery  takes  on  itself  the  administration  of  assets,  not  to  permit 
creditor  to  proceed  at  Law. 

**  This  gradual  extension  of  a  doctrine  is,  in  two  of  the  instances  above 
mentioned,  thus  clearly  pointed  out  by  the  Bench  : — '  It  is  true,  that, 
frbere  there  is  no  direction  for  a  sale,  the  Court  [Chancery]  has  gone 
by  several  gradations.  When  any  particular  time  is  mentioned,  within 
vrhich  the  estate  would  not  afford  the  charge,  the  Court  directed  a  sale  ; 
and  then  went  further,  till  a  sale  was  directed  on  the  words  rents  and  pro- 
fits alone,  when  there  was  nothing  to  exclude  or  express  a  sale.* " 

**  It  is  fully  settled,  though  not  from  a  very  ancient  time,  that  if  this 
Court  [Chancery]  once  takes  on  itself  the  administration  of   the  assets  of 

(«)  Scienco  of  Lepil  Jadgt ;  p.  1^. 
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a  testator  or  intestate,  a  creditor  seeking,  and  not  having  yet  obtained, 
satisfaction  at  Law  shall  not  be  suffered  to  proceed  there  ;  it  being  im- 
possible^  while  the  decree  is  considered  as  a  proceeding  for  the  benefit  of 
all  the  creditors,  to  permit  some  of  them  to  proceed  elsewhere.  That 
doctrine  has  been  much  enlarged  even  in  my  time,  for  it  was  first  de- 
termined by  Lord  Tkurlow,  that  such  lelief  might  be  obtained,  not  only 
by  a  creditor,  but  by  a  residuary  legatee.  It  is  now  an  universal  rule, 
that  after  a  decree  for  the  administration  of  assets,  those,  who  make  a  de- 
mand which  they  have  yet  to  recover  against  those  assets,  must  come  in 
under  that  decree." 

§  16.  Though  a  Dictum  is  not  binding,  and  must  give  way  to 
a  regular  decision,  it  is  nevertheless  entitled  to  consideration  and 
respect.  Its  weight  will  depend  upon  a  variety  of  circunistances. 
I  shall  give  the  compendious  observation  of  Mr.  Ram.^^  "  A  cir- 
cumstance^ that  may  augment  the  value  of  a  dictum,  may  be— 

"  That  it  is  *  a  deliberate  and   well-considered  opinion.'  *' 

^*  That  it  is  consonant  to  known  practice  :  '  I  give  credit  to  the  dic- 
tum of  Judge  Powj/8  in  Viner,  not  on  the  authority  of  the  reporter 
but  because  it  is  consonant  to  the  known  practice  of  Westminister  Hall 
in  other  cases.'  " 

"  That  it  *  is  not  a  mere  dictum,  it  is  part  of  the  argument,  it  is 
«  main   part  of  the  argument.*  " 

"  That  as  authority  it  has  been  cited  on  the  bench  :  *  I  must  con- 
fess, that  I  never  before  heard  thnt  dictum  cited  as  an  authority  ;  and 
tlie  only  claim,  which  it  has,  in  my  opinion,  to  that  distinction,  is  the 
allusion  to   it  by   Mr.   Justice    Holroyd* " 

*'  That  it  is  an  ancient  dictum,  which  ha^  in  several  cases  been  cited 
as  authority,  and  no  case  has  determined  it  not  to  be  Law  :  *  I  recur 
to  the  doctrine  in  Freeman.  I  am  ready  to  admit  that  I  do  not  know 
any  case  deciding  that  proposition  so  largely  as  it  is  there,  stated.  If 
Ifawever  no  decision  has  gone  to  the  extent  of  the  doctrine  there  stated, 
it  may  be  also  safely  affirmed,  that  no  case  has  determined  it  not  to 
be  Law ;  and  it  has  been  cited  as  authority  in  almost  every  case  of  a 
charity,  that  has  since  occurred.  How  far  that  dictum  in  Freeman,  from 
its  antiquity  of  considerable  authority,  is  to  be  stipported,  should  this 
[the  particular]  case  be  taken  to  the  House  of  Lords,  is  another  ques- 
tion ;  but  much  consideration  will  be  required,  before  we  can  come  to 
a  conclusion  against  it  at  this  day.'  " 

(y)  Sc.  of  L.  Jttdgt.  p.  47. 
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*'  That  it  is  the  dictum  of  a  Judge  of  great  judicial  character  :  That 
[an  opinion  of  Mr.  Justice  Heaih,]  is  certainly  entitled  to  great  weight, 
as  being  the  opinion  of  a  very  able  Judge  *  I  thought  so  much  res- 
pect due  to  the  dicta  imputed  to  Lord  Hardwic^,  as  to  pause  upon 
the  decision  of  a  point,  with  regard  to  which  he  seemed  to  entertain 
an   opinion   different  from  that  with   which   I  was  impressed.*  *' 

'*  A  circumstance,   that  may  lesson  the  value  of  a   dictum,  may  be, 

"  That   it  is  void   of  principle. 

"  That  it  is  extra-judicial :  I  observe  that  this  was  not  the  point  then 
in  question,  but  only  an  opinion  of  Hohari^B  declared  incidentally  in  the 
argument  of  the  case,  and  therefore  ought  to  have  the  less  weight  :" 
The  point  was  not  in  Judgment  before  Lord  HoU^  and  therefore  the- 
opinion  then  delivered  by  him,  although  eutitled  to  great  respect,  has 
not  the  weight  that  would  belong  to  a  judicial  decision  of  that  very 
learned  judge  :"  The  opinion  of  Judges,  given  upon  points  not  before 
them,  have  certainly  not  so  much  weight,  as  when  the  points  are  be- 
fore them :  The  opinion  given  by  Mr.  Justice  Heath  on  this  subject, 
in  the  case  of  Bush  v.  Sleinman,  was  extra-judiciaL  It  has  the  weight 
properly  belonging  to  the  opinion  of  a  very  learned  Judge,  but  it  could- 
not  be  revised,  and  has  not  the  authority  of  a  judgment. 

"  That  it  is  a  mere   dictum,   which   has  never  been   followed   up. 

''That  it  is  an  obiter  dictum  only:  that  the  words  ''are  nothing 
more  than  an  obiter  dictum,  uttered  upon  a  point  totally  different  from 
that,  which  the  Court  had  then  to  decide,  and  by  a  Judge,,  who^  in  the 
discussion   in   which   he   uttered   them,   was   in   a   minority. 

"  That  it  is  an  opinion  at  Nisi  Prius  only  :  The  authority  in  our 
Law,  upon  which  the  right  to  glean  is  supported,  is  a  dictum  of  Sir 
MaUhew  Hale  in  the  Trials  per  Pais  ;  but  though  I  entertain  the  hi);h- 
est  respect  for  the  authority  and  character  of  that  great  judge,  yet  it 
would  be  doing  injustice  to  his  memory,  to  take  every  hasty  expres- 
sion of  his  at  Nisi  Prius,  as  a  serious  and  deliberate  opinion  :"  The 
passage  cited  from  the  Trials  per  Pais  contains  a  dictum,  but  not  a 
judicial  opinion,  of  Sir  Matthew  Hale.  Every  one  who  hears  roe  must 
acknowledge  the  impropriety  of  construing  all  the  conversation,  which 
passes  between  a  Judge  and  the  Counsel  at  Nisi  Prius,  as  legal  deci- 
sioo.^' 

**  That  no  such  doctrine  is  to  be  found  in  another  report  of  the  same 
case  by  a  learned  Judge,  who  joined  in  the  judgment  in  that  case  t 
**  It  is  .to  be  observed,  that  no  such  doctrine  is  to  be  found  in  the 
report  of  the  same  case  by  Mr.  Justice  Blackstone,  who  joined  in  the 
judgment." 


76  AUTHOUITIES   MAKSHALLED. 

'*  That  the  case  did  not  call  for  the  proposition  so  generally  express- 
ed :  'In  the  case  of  F,  v.  A.^  De  Qrey^  C.  J. ,  indeed  says,  when 
money  is  paid  by  one  man  to  another  on  a  mistake  eilher  of  fact,  or 
of  Law«  or  by  deceit,  this  action  (of  money  had  and  received)  will  cer- 
tainly lie.  Now  the  case  did  not  call  for  this  proposition  so  general- 
ly expressed  ;  and  I  do  think  that  doctrine,  laid  down  so  very  widely 
and  generally,  where  it  is  not  called  for  by  the  circumstances  of  the 
case,  is  but  little  to  be  attended  to  ;  at  least  it  is  not  entitled  to  the  same 
weight  in  a  case,  where  the  attention  of  the  Court  is  not  called  to  a  distinc- 
tion, as  it  is  in  a  case   where  it  is  called   to  the   distinction.'  " 

'^Tbat  the  doctrine  is  not  referred  to  in  a  judgment,  in  any  subse- 
quent case,  to  which  it  would  apply  :  *  It  is  very  singular,  that  in  no 
subsequent  case  is  that  doctrine  ever  alluded  to,  or  introduced,  though 
many  cases  must  have  occurred,  to  which  it  would  apply.  Possibly  the 
Courts  haye  not  thought  it  necessary  further  to  consider  a  mere  dic- 
tum ;  but  I  can  find  no  judgmen^  of  any  Court,  in  which  the  Court 
has  referred  to  those  dicta.  In  one,  and  only  in  one  case,  do  the 
counsel  in  argument  allude  to  them,  but  the  Court  does  not  notice  the 
argument.  In  such  circumstances,  therefore,  we  are  to  look  to  subsequent 
decisions,  and  see  how  far  such  dicta,  though  coming  from  so  high  an 
authority,  have  been  recognized.  On  the  other  hand,  we  find  in  previous, 
as  well  as  in  latter,  decisions,  many  things  which  have  an  aspect  the 
other  way.* " 

**  That  the  proposition  is  not  supported  by  the  authority,  winch  the 
Judge  quoted  for  it." 

*^  That  in  the  decision  of  the  case,  in  which  the  dictum  occurs,  the 
Judge  who  expressed  it  was  in  a  minority  :  Lord  Lyndhunt,  estimating 
such  a  dictum,  says, — *  Reference  is  made  to  the  dictum  of  Lord  ffoU 
in  0.  V  ji,  whether  that  dictum  be  or  be  not  accurately  reported^  I 
will  not  undertake  to  say;  but  in  the  judgment,  in  which  it  occurs, 
Lord  HoU  differed  from  the  rest  of  the  Court,  and  the  decision  was 
contrary  to  his  opinion.'  " 

<<  That  the  cas^  in  which  the  dictum  is  found,  is  inaccurately  report- 
ed :  Lord  jAfndhurtt^  citing  a  case  on  account  of  a  dicturp,  which  oc- 
curs in  the  report  of  the  judgment,  remarked.  In  the  first  place,  this 
is  a  mere  dictum,  and  was  not  essential  to  the  decision  of  the  case. 
It  is  also  to  be  observed/  that  the  case  is  most  inaccurately  reported. 
As  stated  in  Atkyna,  it  is  unintelligible;  and  it  is  only  by  attending 
to  the  correction  of  it  in  a  note  by  Mr.  Chof^  that  we  are  able  to 
ascertain  what  the  true  facts  were.     I  mention  this  circumstance  for  the 
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purpose  of  showing,  that,   ia  0,    ▼.   if.,   not   much  reliance   can   be  pla- 
ced  on  the  accuracy   of  the  reporter." 

"  That  the  same  Judge  has  expressed  an  opinion  tending  a  contiiry 
way  :  "  Here  is  the  opinion  of  a  very  learned  Judge  [Lord  Hardwicke] 
not  essential  to  the  decision  of  the  particular  case,  conformable  to  an 
opinion  said  to  have  been  expressed  by  him  in  another  case,  where  also 
it  was  not  essential  to  the  decision.  But  in  considering  what  weight 
these  dicta  are  entitled  to,  it  is  material  to  consider,  whether  the  same 
Judge  has  ever  expressed  an  opinion  tending  a  contrary  way.  The  opi- 
nion expressed  by  Lord  Hardwicke  [in  B.  v.  Z>.]  is  at  variance  with 
the  other  dicta  I  have  referred  to  ;  and  when  we  are  considering  to 
wkat  degree  of  respect  the  language,  so  attributed  to  that  learned  Judge, 
is   entitled,  we  are  justified  in  citing  the  one  dictum  against  the  other/' 

§  17.  Sometimes  a  Judge  will  have  before  him  a  case  on  which 
there  is  no  authority  ;  that  ia  to  8ay>  a  new  case,  or  as  it  is 
called,  a  "  case*  of  the  first  impression/'  Here  the  Judge  will 
hSvITlb  leler  to  the  general  principles  of  Jurisprodence.  He  will 
searcli  tlie  iopks  of  argumenta  from  analc^,  ab  ineonvenienii,  {fuod 
piurimum  valet  in  legd^*^  and  the  like. 

**  The  case  is  said  to  be  a  new  gne/*  says  Sir  John  Nicholl  in  fTil- 
sen  ▼.  McMaikfi)  '*so  ftir  as  regards  any  express  Law,  or  any  judi- 
cial  decaaion  on  the  sob^ctT^There  is  no  statute,  no  caoon,  no  report- 
ed Judgment,  either  expressly  affirming,  or  expressly  negativing  the  right. 
It  nevertheless  may  exist  as  a  part  of  the  Common  Law  of  tb^  land, 
as  a  part  of  the  lex  non  scripta,  which  is  of  bindings  authority,  as 
nindi  m  tCe^ecclesiastieal  as  in  the  temporal  Courts.  Indeed  the  whole 
canon  Law  rests  for  its  authority  in  this  country  upon  received  usage  ; 
it  is  nonKScKng" here  proprio  viffore.  Moreover,  this  Court,  upon  many 
point^Tr^lJbyegned  in  the  "absence  of  express  statute  or  canon  ^y^the 
Jms  iraciio  et  Uliltrato  hominum  eonsefuu  et  mof^uT  ewpreuum.  It  is 
tniB,  that  general^  the  existense  of  thb  ju$  non  dcripitm  is  atoertained 
by  reports  of  adjudged  cases ;  but  it  may  be  proved  by  other  means ; 
it  may  be  proved  by  public  notoriety,  or  be  deducible  fipm  prineiplee 
and   analogy,  or  be'sFown  by  legishitive  recognitions." 


(«)  Broome,  L.  M.  U9.  («)  3.  B.  &  AI.  246  noU 
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BOUNDARIES  BETWEEN  JUDICIAL  AND  LEGISLATIVE  FUNCTIONS. 
Judicii  e$t  jm  dicere  non  dare. 

§  1.    Closely  allied  with  the  last  Topic  is  the  fandamental  mle 

conveyed  iu    the  Maxim  at   the  head  of  this    section.     It    is  the 

province  of  the  Judge  to  declare,  not  to  maie    the    Law :   a  ca- 

.  non  which  leads  to  a  consideration  of  the  boundaries  between  the 

duties  of  the  judicial  and  the  legislative  office. 

§  2.  It  cannot  be  denied  that  this  separation  lias  not  always 
been  observed  ;  on  the  contrary,  there  are  some  very  flagrant  in- 
stances in  our  legal  history,  of  decisions  which  not  only  amount  to 
legislation,  but  in  fact  overrule  and  contradict  the  express  provi- 
sions of  the  legislature.  In  Dr.  Bonham'a  case,^*)  Lord  Coke  lajs 
down  a  doctrine  which  we  must  receive  with  large  (jualifiSa&ns. 
He  there  says  the  Common  Law  doth  controul  acts  of  Parlia- 
ment and  adjudges  them  void  when  against  common  right  and  rea- 
son. Even  Lord  Holt  in  the  Citt/  of  London  v.  Wood^^^  adopted 
Cok^s  dictum.  But  Blachstonef<*^)  says  truly  where  the  common 
Law  and  a  Statute  differ,  the  common  Law  gives  place  to  the 
Statute. 

§  3.  Flagrant  instances  may  easily  be  cited.  TaUarum*9  case, 
which  has  excited  the  wrath  of  Mr.  Pkillimore,  was  unquestionably 
*  a  decision  setting  aside  a  Statute.  The  nobility  of  England,  <with 
a  view  to  preserve  their  estates  in  their  own  families,  procured  the 
passing  of  the  Statute  of  Westminster  2nd,  commonly  called  J)e 
Donie  Vohditionalibue  :  by  which  the  will  of  the  donor  was  to  be 
observed  secundum  formamdoni  from  whence  the  term  *'  forme- 
donP    Hence  arose  the  estate  known-  as'^'fee-tafl.'' 

The  consequences  of  ;9uch   a  Law  were  lamentable. 

*'  *  Children,'  says  Blachtone,  *  grew  disobedient  when  they    knew  they 
could  not  be  set  aside  :  farmers  were  ousted  of  their  leases  made  by  tenants  iu 

(tf)8  Rep.  lis.  (*)  IS.  Mod.  Bep.  687.  (r)  Vol.  I.  p.  90. 
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tail ;  for  if  such  leages  had  been  Talid,  then  under  colour  of  long  leases  the 
issue  mij^ht  have,  been  virtualljr^disinfierited  :  creditors  were  defrauded  of 
their  debts ;  for  if  tenant  in  tail  could  have  charged  his  estate  with  their 
payment,  he  might  also  have  defeated  his  issue,  by  mortgaging  it  for  as 
much  as  it  was  worth  ;  innumerable  latent  entails  were  produced  to 
deprive  purchasers  of  the  lands  they  had  fairly  bought,  of  suits  in  conse- 
queiice  of  which,  our  ancient  books  are  full  :  and  treasons  were  encour- 
•gedjas^gstates-tail  were  not  liable  to  forfeiture  longer  than  for  the 
tenant's  life.  So  that  they  were  justly  branded  as  the  source  of  new  con- 
tenlionr~knd  mischiefs  unknown  to  the  common  Law,  and  almost  univer- 
sally "considered  as  the  common  grievance  of  a  realm.  But  as  the  nobili- 
ty were  always  fond  of  the  Statute  De  donis,  because  it  preserved  their 
family  estates  from  forfeiture,  there  was  little  hope  of  procuring  a  re- 
peal ^Sf  fhff  iegiitulure  ;  and  therefore,  by  the  connivance  of  an  active 
and  politic  prince,  a  method  was  devised  to   evade  it. 

*'  About  two  hundred  years  intervened  between  the  making  of  the  Sta- 
tute De  donis  and  the  application  of  common  recoveries  to  this  intent,  in 
the  twelfth  year  of  Edward  the  fourth,  which  were  then  openly  declared 
by  the  Judges  to  be  a  sufficient  bar  of  an  estate-tail.  For  though  the  Courts 
bad,  so  long  before  as  the  reign  of  Edward  the  third,  very  frequently  hinted 
their  opinion  that  a  bar  might  be  effected  upon  these  principles,  yet  it  never 
was  carried  into  execution,  till  Edward  the  fourth,  observing  (in  the  disputes 
between  the  houses  of  York  and  Lancaster)  how  little  effect  attainders 
for  tr^ison  had  upon  families,  whose  estates  were  protected  by  the  sanc- 
tuary of  entails,  contrived  that  TaUarum'a  case  should  be  brought  be- 
fore the  Court ;  wherein,  in  consequence  of  the  principles  then  laid  down, 
it  was  in  effect  determined,  that  a  common  recovery  suffered  by  tenant 
in  tail  should  convert  his  estate  into  a  fee-simple  absolute,  and  bar 
all  persons  whatever  claiming  the  estate  tail,  or  any  estate  ulterior  there- 
to. What  common  recoveries  were,  both  in  their  nature  and  conse- 
qnences,  and  why  they  were  allowed  to  be  a  bar  to  the  estate  tail, 
must  be  reserved  to  a  subsequent  inquiry.  At  present  it  may  suffice  to 
say,  that  they  were  fictitious  proceedings,  introduced  by  a  kind  of  piu' 
fram^  to  elude  the  Statute  Be  donis,  which  was  found  so  intolerably  mis- 
chievoos,  and  which  yet  one  branch  of  the  legislature  would  not  then  con- 
sent  to  repeal ;  and  that  these  recoveries,  however  clandestinely  intro- 
(iaoed,  afterwards  became  by  long  use  and  acquiescence  a  most  common 
assurance  of  lands  ;  and  were  looked  upon  as  •  the  legal  mode  of  con- 
veyance, by  which  tenant  in  tail  might  dispose  of  his  lands  and  tene- 
ments, so  that  no  Court  would  suffer  them  to  be  shaken  or  reflected  on." 

§  4.  Another  illustration  may  be  taken  from  the  judicial  construction 
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put  Upon  the  Statute  27,  Hen.  8,  C.  10,  commonly  called  the 
Statute  of  Uses.  Uses,  which  answer  closely  to  the  Jldei  com^ 
missa  of  the  Roman  Lew,  had  been  largely  introduced  by  the  Eccle- 
siastics, to  enable  the  pious  to  transfer  their  properties  to  the 
Church,  in  spite  of  the  restrictions  of  the  feudal  Law  upon  aliena- 
tions. This  Statute  aimed  at  "  transferring  uses  into  possession/' 
The  history  of  this  Statute  and  of  Uses  at  large,  must  be  read  in 
Blackstone. 

"  The  effect  of  this  Statute"  says  Siephen^A)  "  wherever  it  comes  into 
operation,  is  to  execute  the  use  ;  that  is,  it  instantaneously,  and  as  by 
a  kind  of  parliamentary  magic,  transmutes  the  equitable  interest  of  ce»tm  que 
use  into  a  ^gal  estate  of  the  same  nature,  and  makes  him  tenant  of 
the  land  aeoordingly,  in  lieu  of  the  feoffee  to  uses,  or  trustee,  whose 
estate  on  ther  other  hand,  is  at  the  same  moment  annihilated.  The  oso 
is  also  said  to  be  transferred  into  possession  ;  that  is,  the  legal  estate 
conferred  on  cestui  que  use  is  considered  as  one  in  actual  seUin  or  pos- 
session (according  to  its  nature),  and  such  as  requires  no  farther  cere- 
mony for  its  completion.  Thus  if  a  feoffment  be  made  to  A.  and  bis 
heirs  to  the  use  of  B.  and  his  heirs,  an  estate  in  fee-simple  in  pos- 
session is  eo  instanii  vested  by  force  of  the  statute,  and  without  livery 
of  eeiein,  in  B. ;  and  A.  takes  nothing  ;  or  if  a  person  seized  in  fee 
bargains  and  selTs  to  A.  for  a  year»  for  a  pecuniary  consideration  (which 
we  may  remember  constitutes  a  seisin  in  the  bargainer  to  the  use  of 
A.,  A.  immediately  becomes,  by  force  of  the  statute  and  without  entry, 
possessed  of  the  land  for  the  term  of  one  year  ;  the  reversion  remain- 
ing in  the  bargainer." 

But  the  Common  Law  Judges  nullified  the  object  of  the  Legis- 
lature, by  declaring  that  when  this  was  once  effected,  the  Statute 
was  exhausted,  and  consequently  where  a  trust  or  use  was  declared 
upon  that  first  declared,  as  a  gift  to  A,  to  the  use  of  B,  to  the 
use  of  (or  in  trust  for)  C  ;  B.  took  the  Estate ;  and  G.  took 
nothing.  Equity  however  held  that  the  intention  of  the  donor  was 
to  be  respected,  and  bound  B.  to  execute  the  trust  and  confidence 
reposed  in  him  in  favour  of  C.  and  thus,  as  it  has  been  observed, 
the  effect  of  the  Statute  has  been  to  add  three  words  ("  in  trust 
for")  to  a  conveyance  !  Again,  a  modem  instance  may  be  found 
in  Sidwell  v.  MasonM)      That  was  a  case  upon    the    Statutes  of 

((f)  Comn.  1.  3*5.  [e)  3  Jar.  N.  S.  649. 
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LimitationsC^'  as   to  what  was  a  sufficient   acknowledgment  in  writing 
to   take  the  case  out  of  the  Statute.     Bramwell,  B.  said-^ 

"  I  do  think  the  decisions  on  this  head  of  law  are  in  a  satisfactory 
condition.  The  stat.  21  Jac.  1,  c.  16,  s.  3,  says  no  actions  of  this 
nature  are  to  he  brought  except  '  within  six  years  next  after  the  cause 
of  such  actions  or  suit,  and  not  after/  It  was  very  soon  found  that 
that  enactment  worked  very  injuriously,  for  persons  relying  on  a  new  pro- 
mise to  pay  were  precluded  from  enforcing  their  rights  after  the  six  years ; 
and  the  Courts  accordingly  made  an  innovation  on  the  statute,  by  say- 
ing that  the  cause  of  action  must  be  deemed  to  have  accrued  when 
the  new  promise  was  made,  and  that  the  statute  should  run  from  that 
time.  Having  taken  that  step  they  took  many  others,  and  >  held  not  only 
that  promise  would  take  a  case  out  of  the  statute,  but  that  evidence 
of  a  promise  would  be  sufficient.  They  next  said  an  acknowledgment 
of  the  debt,  with  a  refusal  to  pay  it,  would  be  enough,  which  they 
never  would  have  done  had  they  considered  on  what  principle  cases 
are  taken  out  of  the  statute  at  all.  That  was,  however,  set  right  by 
Tanner  v.  Smarf,(ff)  where  it  was  held  there  must  be  evidence  of  a  pro- 
mise to  pay.  How  that  rule  ever  applied  to  actions  of  debt  on  sim- 
ple contract  I  cannot  understand,  for  the  cause  of  action  there  does 
not  depend  on  a  promise.  I  suppose,  however,  they  thought,  as  their  hands 
were  in,  they  would  make  a  complete  job  of  it,  and  would  not  hold  that 
a  promise  would  fake  out  of  the  Statute  of>  Limitations  in  assumpsit,  but 
not  in  debt." 

§  5.  The  French  Civil  Code,(*'  has  a  curious  provision  that  any 
Judge  who  refuses  to  decide  a  case  under  pretext  of  the  silence,  the 
obscurity,  or  the  insufficiency  of  the  Law,  may  be  prosecuted  for 
denial  of  justice.  This  was  to  prevent  reference  to  the  Legislature 
in  cases  not  provided  for  by  the  Code,  and  is  in  accordance  with 
the  maxim  Boni  judicis  est  ampliare  jurisdictionem,  which  our 
Judges  read   '  justitiam,\i)  "" 

§  6.  The  term  "  Judge-made^'  Law  is  one  of  reproach  :  and 
yet  the  great  bulk  of  the  Common  Law  of  England  may  be  said 
to  have  been  so  made.  Where  a  country  possesses  a  complete 
'Lex  Scripta/  all  its  substantive  Law  enabodied  in  a  Code  like 
the  Corpus  Juris  Laiinorum,  the  Code  Napoleon,  and  the  Codes  of 
European  Continental    Nations,  there  remains  small    scope  for  any 

(/)  «1  C.  2.  16.  9  Geo.  4.  0.  H.  {g^  6  B.  and  Cr.  603  (*)  Tit  Prelim.  Art.  IV. 

(0  See  Wilmt,  C  J.  in  Ccttha  v.  Blaniern  Smiik's  L.  C. 
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Judge-made  Law.  The  Judge,  in  applying  the  provisions  of  the 
Code  to  new  circumstances  before  him,  may  mitigate  its  generality 
by  an  equitable  construction ;  or  in  event  of  a  new  case  in  kind 
and  character,  the  Legislature  may  add  to  the  Code.  Generally 
speaking  however,  the  Judge  has  at  tiis  side  a  Lexicon  of  the  Law, 
any  page  of  which  he  can  turn  to  consult  on  every  particular 
occasion.  In  the  strong  young  Colonies  of  the  present  age,  a 
Code  might  be  prepared,  which  should  grow  with  their  growth  and 
expand  with  their  expansions  ;  for  as  the  Colonist  of  old  snatch- 
ed from  the  altars  of  his  God  a  morsel  of  the  sacred  fire,  to 
be  borne  with  him  to  his  new  home,  so  the  Colonist  of  modern 
days  carries  forth  with  him  from  the  land  of  his  fathers  the  whole 
body  of  their  already  formed  Law.  But  in  the  legal  history  of 
England  there  is  nothing  analogous  to  this.  The  Civilians,  it  is 
true,  introduced  the  Canon  Law,  practised  in  the  Ecclesiastical  Courts ; 
but  neither  the  Courts  of  Common  Law  or  Equity  had  any  Code 
before  them.  They  built  up  our  present  system  decision  by  de- 
cision,  just  as  a  mason  builds  an  edifice  stone  by  stone ;  they 
declared  what  the  Law  was  pro  hdc  vice,  as  each  individual  case 
came  before  them.  Former  decisions  were  handed  down  tradition- 
ally, and  subsequently  in  short  notes  or  reports.  When  cases  arose, 
similar  in  character,  but  differing  in  particulars,  the  Judges  argu- 
ed what  the  Law  was  from  analogy  :  when  qo  such  earUer  cases 
were  forthcoming,  they  were  driven  to  search  the  general  trea- 
suries of  jurisprudence  for  the  principle  of  their  decision.  Lord 
Cohe  upon  LitUeton  enumerates  twenty  sources  for  declaring  what 
the  Common  Law  is.0") 
y  ''First,  from  the  maxims,  principles,  rules,  intendment  and  reason  of 
^  the  common  law,  which  indeed  is  the  rule  of  the  law,  as  here  and  in 
other  places  our  author  doth  use. 

"Secondly,    from    the    books,    records,    and    other   aatborities    of   law 
cited  by  him  ab  authoriiaie,  et  pronuneiaiis. 

"  Thirdly,  from  originall  writs  in  the   Register,  a  rewriptu  valei  argu^ 
menium. 

"Fourthly,  from  the  forme  of  good  pleading. 
"Fifthly,   from   the  right  entrie  of  judgements. 

"  Sixthly,  a  pracedeniibua  appro6(Ui$  et  usu,  from  approved  precedents 
and  use. 

C/)  1  Inst  11  0. 
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•*  Seventhly,   d  non   usu,   from    not  jiad, 

**  Etglithly,  ab  artifinalibus  argumentU  eoruequentilms  et  conclusionibus, 
ai^tificial^  arguroeutd/ consequents    and  conclusions. 

"Ninthly,  «  eommimi  opwione  jttriiprudenium,  horn  the  common  opi- 
nion  of  the  sages  of  the  law. 

"Tenthly,  ab  ineoHvmieBli^  from   that   ^thich   is   inconvenient. 

**  Eievehfliiy,  a  divisione,  from '"a  division,  vel  ab  enumeraiione  parti- 
frm,  from   the   enumeration  of  the  parts. 

**  Twelfthly,  a  mojore  ad  minus,  from  the  greater  to  tlie  lesser,  or 
from   the  lesser  to   the   greater  d  simili  a  pari, 

*'^b  ftqfossibili,  from   that   which   is   impossible. 

^  A  fme,  from   the  end 

*'  Ab  uiili  vel  inutili,  fVom  that   which  is   profitable   or  unprofitable. 

"Fx  abiurdo,  for  that  thereupon  shall  follow  an  absurditie,  quasi  i 
undo  prolaium,  because   it  is  re[{ugnAoi  to  understanding  and   reason. 

"  A  naturd  et  ordine  natura^   from    nature,  or    the  course  of  nature. 

**  Ab  ordine  religionis,   from   the^order  of  religion. 

"  A  eomwtuni  prasumptione,  from  a  common   presumption. 

'*  A  leciiombua  juriaprudetUium,  from   the     readings   of  learned    men  of 

^." 

§  7.  Equity  is  in  a  great  measure  the  application  of  the  Roman 
Law  to  the  necessities  of  English  litigants  :  while  the  student  9f 
Braeion  w3PEe  astonished' to" find  hdw  largely  the  Boman  jurispru- 
dence enferslhlo  and  forms  the  groundwork  of  our  Common  Law. 
In  these  'decisions,  it  is  conceived  that  the  Judges  did  in  fact 
make  the  ijaw,  and  indeed  they  must  have  done  so,  or  have  had 
recourse  in  such  particular  new  case  to  the  Legislature,  a  course 
-  whi(9l  if^lhow  they  did  not  pursue ;  though  iu  early  times,  as  we 
learn  Irom  Sracton,  if  any  serious  doubt  or '  difficulty  presented 
itself,  or  if  a  case  arose  of  first  impression,  it  was  usually  adjourn- 
ed into  Parliament,  and  decided  there ;  for  the  High  Court  of 
Parliament  met  every  year  or  "  oftener  if  need  were  for  the  main- 
ienance  and  executiott'of  the  Law8."(*) 

§  8.  The  Judges  of  old  did  this  with  a  far  bolder  hand  than 
their  successors;  and  in  truth,  as  the  body  of  precedents  and  the 
known  rules  of  Law  multiplied,  there  was  less  excuse  for  each  suc- 


{*)  The  language  of  Bradon  b  as  fbllowa  :— 

**  Si  aliqua  nora  et  itteoBsaeta  emeneriat  qace  nnnqoam  privs  eveneraat,  et  obtcarum  et  difficile 
sit  oanoB  jvdictiun,  tunc  pofcantur  juficia  in  retpecta  nsqae  ad  Magntm  Curiam,  at  ibi  per  consilinin 
curioe  tenninetar." 
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ceediiig  generation  of  jurisprudents  indulging  in  any  latitude.  Ac- 
cordingly we  find  statutes  multiplying  as  we  advance  nearer  to  mo- 
derii  times  ;  and  the  demarcation  between  the  Judicial  and  Legis- 
lative functions  is  far  better  understood  and  acted  on  now  than  in 
the   days  of  our  ancestors. 

§  9.  Indeed  a  very  large  margin  was  granted  to  the  Judges 
by  the  Legislature  itself  in  early  times.  All  actions  were  commen- 
ced by  original  writ ;  and  as  these  were  few  in  number,  and  cases 
varying  in  particulars  were  of  coarse  constantly  arising,  the  statute 
of   Westminster/')  provided — 

*'  Whensoever  from  thenceforth  in  one  case  a.  suit  shall  be  found 
in  Chancery,  and  in  a  like  case  falling  under  the  same  right  and  re- 
quiring like  remedy,  no  precedent  of  a  writ  can  be  produced,  the  Clerks  ia 
Chancery  shall  agree  in  forming  a  new  one,  and  if  tbiy  consent  and  agree 
it  shall  be  adjourned  to  the  next  Parliament  where  a  writ  shall  be  framed 
by  consent  of  the  learned  in  the  Law,  but  if  it  happen  for  the  future  that 
the  Court  of  our  Lord  the  King  be  deficient  in  dry  justice  to  the  suit- 
ors.(«>)  Hence  we  find  writs  multiplied  in  the  Begiaier  Brevium ;  and 
hence  arose  the  form  of  actions  '  on  the  Case  ;*  that  is  to  say,  a  spe- 
cial action   to  a  man  on   his   own   case." 

§  10.  The  language  of  Judges  of  modern  days  is  explicit  and 
guarded.  They  repudiate  the  right  to  make  the  Law.  In  reading 
the  Reports  yre  frequently  find  the  C!ourts  saying,  this  is  a  case  for 
which  the  Legislature  has  not  provided.  The  Legislature  alone  can* 
remedy  it.  Such  observations  most  frequently  occur  in  cases  in 
which  the  construction  of  a  Statute  is  in  debate;  and  on  this  sub- 
ject the  reader  must  consult  for  himself  my  work  on  Evidence 
§  744.762.  The  true  province  of  judicial  decision  seems  to  be  laid 
down  Avith  great    felicity  by  Farl;   J.   in   the   case   of  MireAouse  v. 

**  The  precise  facts  stated  by  yuur  Lordships  have  never,  as  far  as  we 
can  lenru,  been  adjudicated  upon  in  any  Court ;  nor  is  there  to  be  found 
any  opinion  upon  them  of  any  of  our  Judges,  or  of  those  ancient  text 
writers  to  whom  we  look  up  as  authorities.  The  case,  therefore,  is  in 
some   sense  new,   as  many    others    are   which  continually   occur ;    but   we 

(/)  13  Edward  1.  C  24. 
(m)  Thii  proriaioQ  is  analogous  totho  Komao  Action  J>g  prmeriplis  verbis  in  fadum:  and  the 
Faodects  contain  a  provision  very  like  onr  own  Statute  of  Wtatminator.    See.  L  xiii.  f  f  de  pre«- 
tcriptis  verbis.    And  Julian  ssy»  (Pand  L.  sil  de  Leg.)    Is  qui  jorisdidioui  proeest  ad  mnifa  pro. 

cedere  cl  ibi  jus  dicere  debet. 

/f)  8  Biug.  515.2    a  ^  Fin. 
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bave  no  right  to  coiisuler  it  because  it  is  new,  as  one  for  wkicli  the  Law 
has  not  pronded  at  all ;  and  because  it  has  not  yet  been  decided,  to 
decide  it  for  ourselves,  according  to  our  own  judgment  of  what  is  just 
aud  expedient.  Our  Common  Law  system  consists  applying  to  new  com- 
binations of  circumstances,  those  rules  of  Law,  which  we  derive  from 
legal  principles  and  judicial  precedents;  and  for  the  sake  of  attaining 
uniforinity,  consistency,  and  eertainty,  we  must  apply  those  rules,  where 
they  are  not  plainly  unreasonable  and  inoonvenieut,  to  all  cases  which 
arise ;  and  we  are  not  at  liberty  to  reject  tliem^  and  to  abdndou  all 
analogy  to  them,  in  those  to  which  they  have  not  yet  been  judicially 
applied,  because  we  think  that  the  rules  are  not  as  convenient  and  rea- 
sonable as  we  ourselves  could  have  devised.  It  appears  to  me  to  be  of 
great  importance  to  keep  this  principle  of  decision  steadily  in  view,  not 
merely  for  the  determinaton  of  the  particular  case,  but  for  the  interests 
of  Law  as  a  science." 

§  11.  "  Vere  did  potest  magUtraium  legem  esse  loquentem  ;  legem 
autem  mutum  magi^ratum"  says  Ciceroi^) ;  and  Saint  Jnguatime 
neatly  expresses  the  same  seutiment,  "  Non  licet  judici  de  legibue 
^'udicare,   eed  secundum  ipsae"     Montesquieu.  Esp  des  L.  ix.  C.  vi. 

§  12.  Our  maxim  is  that  of  the  Boman  Law^  OfpUma  est  lex  qua 
mifsimum  reUnquit  arMfio  fudieis  :  opiimus  judex,  qui  minimum  sibi  f 

So  great  a  stickler  for  strict  interpretation  of  the  Statute  Law 
was  the  late  Mr.  Justice  Maule,  that  he  either  said  in  his  hu- 
mourous way,  or  the  saying  was  made  for  him,  (parodying  the 
well  known  FHat  justitia,  mat  ccelum)  'fiat  jus,  ruat  justitia^  ;  for 
as  has  been  often  said,  the  Legislature  is  at  hand  to  correct  and 
supply.  There  is,  however,  a  wide  distinction  between  the  adhe- 
rence to  the  written  Law,  and  declaring  what  the  unwritten  or 
Common  Law  is.  And  so  in  Equity,  the  Law  is  said  to  be  secun- 
dum arhitrium  boni  viri.  But  when  the  question  Vir  bonus  est  quis, 
is  asked.  The  answer,  arguing  in  a  circle,  is  still  *  Qui  consulta 
patrum,  qui   leges,  juraque  servat,' 

§  13.  Where  the  Legislature  has  granted  jurisdiction,  all  powecs 
essential  to  its  exercise  are  implied.  The  celebrated  maxim  of  the 
Boman  Law  laid  this  down.  Mandatd  jurisdictione,  ea  omnia  man- 
d(fta  intelliguntur,  sine  quibus  jurisdictio  exereeri  non  potest ;  snd 
this   depends    upon   a    more  general    proposition    still.     Quando  lex 


ip)  De  Lcgg.  L.  111.  S  1. 
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aliquid  caneedU,  concedere  videiur  et  id  sine  quo  res   ipsa  esse  non 
potestSP) 

On  which  principle  stands  the  right  to  the  use  of  all  those  things 
without  which  the  principal  thing  cannot  be  enjoyed  between  ven- 
dor and  purchaser,   lessor  and   lessee^   &c. 

So  if  I  purchase  or  rent  a  house  in  a  park,  the  park  itself 
being  reserved,  I  am  entitled  by  implication  to  a  right  of  way 
across  the  park,  without  which  the  house  cannot  be  approached. 
As  to  "  Easements  of  necessity"  however  it  must  be  borne  iii 
mind  that  ''  a  grant  arising  out  of  the  implication  of  necessity  can- 
not be  carried  further  than  the  necessity  of  the  case  requires."C?) 
This  principle  has  received  illustration  in  the  following  cases.  In 
KieUy  v»  Carsonfs)  it  was  held  that  the  House  of  assembly  of 
the  Island  of  Newfoundland  does  not  possess  as  a  legal  incident 
the  power  of  arrest,  with  a  view  of  adjudication  on  a  contempt 
committed  out  of  the  house  :  but  only  such  powers  as  are  reason- 
ably necessary  for  the  proper  exercise  of  its  functions  and  dutiest 
as  a  local  legislature.   And  see  Beaumont  V.  BarreUS*) 

^  14.  The  French  seem,  from  the  Discourse  Preliminaire,  &c.  to 
the  Civil  Code,  to  have  had  less  idea  than  ourselves  of  the  boun- 
daries between  Legislation  and  Judicial  interpretation.  The  inten- 
tion of  the  Legislature  must,  it  is  indisputable,  be  construed  and 
interpreted  by  some  one;  and  the  Sovereign  will  has  entrusted  this 
duty  to  the  Judges.  But  the  French,  in  the  passage  already  cited, 
absolutely  forbid  the  Judges  having  recourse  to  the  Legislature 
under  penal  consequences  :  though  such  a  provision,  in  the  lan- 
guage of  Cambaceres,  is  calculated  faciliter  les  uurpations  des  tri- 
buneaus  -sur  le  pouvoir  legislatify 

§  15.  The  following  passage  from  the  Discourse  Preliminaire  well 
defines  the  province  of  the   Judge. 

**  £n  effet  la  loi  statue  sur  tous  -.  elle  considere  les  liommes  en  masse, 
jamais  comme  particuliers  ;  elle  ne  doit  point  se  roller  des  faits  iiidividueU 
ni  des  litiges  qui  divisent  les  citoyens.  S'il  en  ^tait  autre-ment,  il  faudrait 
joumellement  faire  de  nouvelles  lois  :  leur  multitude  etoufferait  leur  dig- 
nit^  et  nuirait  a  leur  observation.  Le  jurisconsulte  serait  sans  fonctions, 
et  le  l^gislateur,  entraine  par  les  details,  ne  serait  bientot  plus  que  juris- 

ip)  Co.  LitU  56  a. 
(f )  Hoiwiers  v  Gmrittff,  2  Ring.  76.    See  rIso  Gale  on  Easements.  70. 
(r)  4  Moore's  P.  C  C.  p.  63.  (s)  I  Moore'u  P.  C.  0.  p.  59. 
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consulte.     Lea  int^r^ts   particuUers  assiegeraient  la  puissance  legislative  ;  ils 
la  detoarneraient,  ^  chaque  instant,  de  1  ^t&ret  g^n^ral  de  soci^t^. 

'11  y  a  nne  science  pour  les  l^gislateurs'  comme  il  y  en  a  nne  pour 
Isa  magbtrats  :  et  lune  ne  ressemble  pas  a  lautre.  La  science  du  legisla- 
teur  consiste  a  trouver  dans  chaque  mati^re  les  principes  les  plus  favo- 
Kables  an  bien  commun :  la  science  du  magistrat  est  de  mettre  ces  prin- 
cipes en  action,— -de  les  ramifier, — de  lea  dtendre,  par  une  application 
sage  et  raisonn^,  aux  hypotheses  pri?^  ;  d'dudier  Tesprt  de  la  loi 
quand  la  lettre  tue  ;  et  de  ne  pas  s'exposer  an  risqne  d'6tre,  tour  a  tour, 
eadave  et   rebelle,  et    d^  desobeir  par    esprit  de    servitude." 

§  16,  The  Legislator  also  has  his  duties.  "  He  is  called  upon  no 
doabf'  says  Sir  Foriunaius  Dwarris,^^) 

*'  To  watch  over  both  the  jurisprudence  and  the  judicature  of  his  coun- 
try ;  to  detect  the  deficiencies  of  the  one,  and  to  correct  the  excesses 
of  the  other.  He  is  also  to  note  his  own  miscalculations  and  failures, 
and  to  fill  up  the  voids  he  has  before  left,  as  said  by  the  French 
jurisconsults.  Where  there  has  been  an  omission  in  an  act,— or  where 
his  intention  has  been  misconceived,  and  the  remedy,  inj  consequence 
carried  too  far,  or  not  giv^  full  effect  to,  he  may  supply  desiderata, 
may  state  his  own  meaning  with  greater  precision,  and  guard,  for  the 
future,  against  an  application  of  the  remedy  more  extensive  than  the 
intention.  But — poor  and  limited  ifould  be  his  sphere,  were  it  confined 
to  these  functions.  The  higher  province  and  duty  of  the  legislator,  is  to 
exercise  a  surveilhince  over  something  more  than  the  mere  judicature  of 
the  country, — over  the  objects,  as  well  as  the  administration,  of  the 
Laws,— over  the  history  of  man  and  the  progress  of  society.  Silently 
but  vigilantly  is  it  incumbent  upon  him  to  watch  the  spirit  of  the 
age, — the  growth  of  feelings, — the  development  of  principles,— the  chang- 
es of  every  kind  produced  by  time, — the  demand  for  different  Laws  to 
protect  newly-created  species  of  property, — the  instances  in  which  society 
is  found  lamenting  the  want  of  a  Law  adapted  to  existing  circumstances, 
— the  cases  in  which  it  is  felt  to  be  disturbed  by  Laws  utterly  un- 
suitable,— the  retention  of  antiquated  forms — or  the  infliction  of  unprofi- 
table severities." 

§  17.  Formerly,  general  rules  were  laid  down  by  the  Legislature; 
"  precedent  antiquity,"  says  Lord  Coke,  "  included  much  matter 
in  few  words.'*  Tt  was  instigated  in  individual  cases  by  judicial 
construction.  It  is  now  the  fashion  to  legislate  for  particular  cases 
and  classes   of  cases. 

"  It  is  the  character  of  modern  legislation,"  says  Dwarris  "  that  it  ap- 
ff)  Dwarris  on  Stat,  p  704. 
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plies  itaelf  to  particular  cases,  and  classes  of  cases,  and  endeavours  to 
adjust  the  Law  to  their  varieties,  and  to  determine  specifically  every  kind 
of  right  and  every  corresponding  obligation.  It  is  not  easy  to  estimate 
the  practical  importance  of  specific  legislation,  in  adjusting  our  Law  to  the 
various  interest  of  the  community.  But  one  of  its  effects  has  certainly 
been  to  put  an  tend  to  verbal  generalities  in  propounding  the  Law,  though 
the  draftsman  may  not  invariably  succeed  in  his  endeavor  to  supply  its 
place  with  aptness  and  certainty  of  expression  ;  and  often  indulges  in 
too  much  verbiage.  But  abundani  csntela  nan  nocety  and  to  this  period 
belongs  the  different  praise  of  that  wisdom  *  which  aims  to  make  things 
as  plain,  and  to  leave  as  little  to  construction   as  may   be.'  " 

§  18.  "Laws'^  says  the  same  authority/*)  "of  the  latter  das8, 
admitted  and  unexceptionable  instances  are— I.  Laws  fashioned  by 
judicial  decisions  upon  pre-existing  customs ;  ^jm  moribui  constiMum/ 
2.  Laws  founded  upon  authority  of  learned  writers  and  ancient  sages 
of  the  Law ;  *  jus  prudenlibus  eompositum/  3.  Laws  drawn  from  the 
natural  Law,  founded  .  on  the  Law  of  God.  4.  Laws  of  foreign 
original,  fashioned  on  positive  international  Law  ;  the  jus  receptum.^* 

§  19.  But  though  the  Judges  have  unquestionably  invaded  the 
province  of  the  Legislature  in  many  instances,  especially  in  older 
times,  it  remains  to  consider  whether  this  was  pardonable  *•  and  when 
we  find  thai  the  latitude  taken  by  the  Judges  has  been  the 
consequence  of  the  supineness  of  tlie  Legislature,  and  that  the 
object  of  the  Judges  has  not  been  to  arrogate  to  themselves  an 
authority  paramount  to  that  of  the  Legislature,  but  to  adopt  the 
inflexible  Law  to  the  altered  circumstances  of  the  time,  we  may 
easily  come  to  the  conclusion  that  the  practice,  though  indefen- 
sible in  theory,  and  unconstitutional,  is  not  only  venial,  but  on 
the  whole  has  been  productive  of  good  to  the  subject.  Who  for 
instance  can  doubt  that  the  introduction  of  '  recoveries,'(«^)  in  unfet- 
tering property  from  restrictions  upon  alienations,  was  a  benefit  to  the 
subject  individually,  and  conducive  to  the  progress  of  Society  at  large  ? 

"  As  much  of  the  evil  just  described,"  says  BwarriSy^^^  "  is  no  doubt 
attributable  to  the  supineness  of  the  Legislature, — something  to  the 
narrowness  of  the  rules  of  the  common  Law, — but  the  principal  share, 
to  the  want  of  a  proper  understanding  at  what  point  interpretation  ought 
to  end,  and  legislation  should  begin.  Let  the  discriminating  reader  look 
at  Burke's  eloquent  panegyric  upon  Lord  Mansfield,  and  then  ask  himself 
soberly — whether  every  improvement  the  orator  ascribes  to  the  Judge,  how- 

(«)  P.  707.  {»)  SceTaltwum'8  Case  Ante,  f  3.  {io\  708. 
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efcr  unquestionably  meritorious,  is  not  within  the  province,  and. ought  not 
to  have  been  effected  by  the  intervention,  of  the  Legislature  ?  '  He  sought,' 
it  is  said,  '  to  effect  the  amelioration  of  the  Law,  by  making  its  libera- 
lity keep  pace  with  justice,  and  the  actual  concerns  of  the  world ;  and 
not  restricting  the  infinitely  diversified  conditions  of  men,  and  the  rules 
of  natural  justice,  within  artificial  circumscriptions,  but  conforming  its 
prindples  to  the  growth  of  our  commerce  and  our    empire." 

§  20.  Hence  the  meaning  of  the  maxim  ^'  la  fictione  Juris  semper 
eoKskiU  aquUas"  The  Commissioners  on  the  Common  Law  in  their 
first  BeportC')  make  the  following  observations  :— 

**  Our  ancient  institutions  having  been  adapted  to  a  rude  and  simple 
state  of  Society,  the  Courts,  in  later  times,  gradually  became  sensible 
of  defects  of  jurisdiction  and  other  inconveniences,  to  which  the  alt^r« 
ed  circumstances  of  the  nation  had  naturally  given  rise.  In  some  oases 
the  remedy  was  supplied  by  Legislative  regulations ;  but  where  this  w;a8 
wanting,  the  Judges  were  apt  to  resort  to  fictioo,  as  an  expedient  for 
effecting  indirectly,  that  which  they  had  no  authority  to  establish  by 
Law.  But  to  whatever  cau^s  the  invention  or  encouragement  of  legal 
fictions  may  be  assignable,  we  have  no  doubt  that  they  have  an  in* 
jarious  efifect  in  the  administration  of  justice,  because  they  tend  to  bring 
the  Law  itself  into  suspicion  with  the  public,  as  an  unsound  and  delu- 
sive system ;  while  an  impression  of  the  ridiculous  is  also  occasionally 
excited  by  them,  of  which  the  natural  effect  must  be  to  degrade  the 
science  in  some  measure  in  popular  estimation." 

§  21.  It  is  thus  that  a  large  part  of  the  jurisdiction  of  all  our 
superior  Courts  of  Common  Law  rests  upon  usurpation,  not  upou 
legislative  authority ;  upon  legal  fiction,  not  upon  express  enactment* 
Thus  the  Court  of  Queen's  Bench  usurped  the  dvil  jurisdiction 
of  the  Court  of  Common  Pleas,  which  originally  jhad  exclusive 
jurisdiction  in  all .  suits  merely  Civil.  By  a  fiction  of  Law  all  per- 
sons alleged  to  be  prisoners  in  the  custody  of  the  Marshall  of  the 
Marshalsea  (though  not  actually  so)  were  held  liable  to  be  sued  in 
any  personal  action  in  tiie  Queen's  Bench.  So  the  Court  of  Exche- 
quer was  instituted  for  the  cognizance  of  suits  touching  the  matter 
of  the  King's  revenue.  Hence  it  was  established  that  any  person 
being  a  debtor  of  the  crown  might  sue  any  other  in  the  Exchequer 
to  obtain  a  right  by  the  withholding  of  which  {Quo  minuij  he  was 
less  able  to  satisfy  his  debt  to  the  Crown.    So  the  Common  Pleas 

(')  ^  74. 
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eodd  not  proceed  but  by  writ  sued  oat  of  chancery ;  yet  the  capiai 
jpioceeded  on  the  fictitious  foundation  of  such  previous  proceeding 
without  its  having  been  actually  taken. 

§  22.  But  if  judicial  usurpation  of  L^pslative  functions  is  to 
be  deprecatedy  infinitely  more  serious  is  the  Legislative  usurpation 
of  the  judicial  functions*  In  the  first  case  the  evil  effects  can 
always  be  remedied  by  the  Legislative ;  but  what  power^  save  that 
of  the  '  ultimaratio'  of  physical  force  is  there  against  the  encroach- 
ments of  the  Legislative  P  The  jast  preservation  of  the  bound- 
aries between  the  Legislative  and  judicial  functions  is  one  of  the 
chief  safe-guards  of  the  public  liberty  ;  and  I  cannot  clos^  these 
observations  without  glancing  at  the  late  case  of  Qnnshun  Doss 
in  which  the  Judges  of  the  Madras  Supreme  Court  made  a  stand 
agaunst  the  unconstitutionad  course  of  the  Indian  Legislative  Coun- 
cil in  constituting  itself  practically  a  Court  of  Appeal  from  the  de- 
cision of  a  judicial  tribunal.  In  that  case  the  history  of  Acts 
XXX  of  1858,  II  of  1869  and  XVI  of  1859  came  under  re- 
view.  The  language  of  the  Judges  is  deserving  of  record^  study, 
and  admiration.    The  Chief  Justice  said : — 

"  The  Imperial  Parliament  never  expresses  any  doubt  at  to  the  oorreot- 
ness  of  the  Judgment  of  a  Court  of  Law.  Whenever,  in  consequence  of 
a  reoeat  Judgment,  the  Imperial  Parliament  recites  doubts  as  to  the 
law,  it  merely  takes  up  the  doubts  either  actually  expressed  by  the 
Judges  themselves  or  necessarily  to  be  implied  from  a  difference  of 
opinion  between  them,  and  then  interposes  by  settling  the  law  for  the 
future,  and  whenever  the  Imperial  Parliament  conceives  that  the  Judg- 
ment of  a  Court  of  Law  is  likely  to  lead  to  inconvenience,  it  does 
not  question  the  correctness  of  the  Judgment,  it  accepts  the  law  as 
expounded,  recites  that  it  is  expedient  to  alter  the  law,  and  alters  it 
accordingly.  It  is  for  the  Legislature  to  make  Acts  and  not  to  inter- 
pret thenu 

**  1  have  not  dwelt  upon  this  usarpation  of  our  province  for  the  pur- 
pose of  setting  right  the  rdations  between  the  Legislative  Council  and 
this  Court— for  it  must  be  manifest  that  this  Court  cannot  satisfactori- 
ly exercise  its  functions  under  the  supervision  and  correction  of  the 
Legislative  Council— but  because  the  matter  hat  a  dhrect  bearing  upon 
the  matter  now  before    us." 
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JUDICIAL  INTEREST. 
Nemo  debet  esee  judex  in  eua  proprii  cauett. 

§  1.  The  necessity  of  this  maxim  is  so  self  apparent,  that  lit- 
tie  need  be  said  concerning  it.  The  Leadiog  case  is  that  of  Dimee 
▼.  Tie  Proprietors  of  ike  Grand  Junction  Canal  Company^')  where  it 
was  held  that  a  judgment  of  Lord  CottenAam,  assisted  bj  Lord 
.Lan^daltfyi^  afSmring  the  decision  of  the  Court  below  in  favor  of 
a  Companj  in  which  he  was  a  shareholder  to  the  amoont  of  seve- 
ral thousand  pounds,  ought  to  be  reversed. 

*'  No  one"  said  Lord  CampMl  <*  can  tupposs  that  Lord  OMewJum  eoild 
Im  in  the  remotest  degree  inftueneed  by  the  interest  ba  had  in  this  coai 
oeni ;  hat  it  is  of  the  last  importance  that  the  maxim  that  no  man  is 
to  be  a  judge  in  his  own  cause,  should  be  held  sacred.  .  .  This  wilt 
be  a  lesson  to  all  inferior  tribunals  to  take  eare  not  only  that  in  their 
decrees  they  are  not  iofluenced  by  their  personal  interest,  but  to  avoid 
the  appearance  of  labouring  under  such  an  influence.'*  The  maxim  of 
the  Law  is  nemo  potest  es%e  Judex^  ^Sp)  ' 

§  2.  So  alio  in  the  case  of  Price  v.  IkwkwrsiJ^  it  wsas  held 
that  the  jac^ment  of  a  foreign  Court  consisting  of  persons  interest* 
cd  in  the  property  in  dispute  sbonld  be  disr^rded* 

§  S.  On  this  principle  stancTs  the  necessity  of  taking  para  that 
ia  the  ncMnination  of  arbitrators  and  Punchayets  and  the  selection 
of  Umpires,  persons' "'be'  appointed  who  have  no  interest  in  the 
subject  matter  of  the  dispute.  The  ordinary  practice  in  this  Coun- 
try is  for  each  party  to  bring  forward  a  number  of  bis  own  kins- 
men,''liSend8,  or  partizans;  so  that  instead  of  an  unbiased  judi- 
cial invastigatioii,  'arbitrament  becomes  a  wrangle  of  advocates ;  and 
I  have  frequ^tly  seen  two  awards^  one  in  favour  of  each  party ; 
the  whole  body  of  retainers  signing  the  documents  respectively  in 
favour  of   the  side  by  which  they  were  nominated. 

W  S  BL  of  L.  C.  769  S.  C  17  Jar.  p.  73.  («)  S.  Maa  and  a  285. 

(^  See,  lKi«e?«r,obefrYatioi»  os  the  utoonveiiiflDt  operalioii  of  a  lenote  iatertfi  k  the  faljeet 
Mller  of  %  mm  operalaag  to  ditqpa%  thoJadgt;  Jdmd<mmd»artl^WitkrnMml»t^(hiMt' 
pmtf  f .  XMdSMy,  3  BCaeq.  H.  L.  Cm  99. 

{i)  8  Sim.  879,  and  tee  Notion  on  Eridence  S  ^^ 


TOPIC  THE  TENTH. 

OF  POSTPONING  THE  DELIVERY  OF  JUDGMENT. 
Nulli  differremm  jtutUiam, 

Magna  Chabta. 
§  1.  ''  There  are  two  things"  says  Sir  Thomas  Clarke  in  Aiher- 
ion  V.  Worth!^^)  *'  against  which  a  Judge  ought  to  guard  ;  precipi- 
taucj  and  procrastination/'  Expedition  in  administering  justice  is  as 
much  the  right  of  the  subject  as  justice  itself.  The  words  of  the 
Magna  Charta  are  ''  nulli  negari,  nulli  differre  jMiliam" 

§  2.  The  evils  of  deferring  a  decision  was  amply  illustrated  in 
the  Court  of  Chancery  during  Lord  Eldon's  long  incumbency  of 
office.  The  "  doubts"  of  twenty  years  duration  were  simply  ruin  to 
the  suitors;  and  the  Judge  may  be  certain  that  the  habit  of  pro* 
crastination  is.  one  of  very  quick  growth.  The  longer  the  task  of 
deliberation  is  deferred,  the  greater  the  distaste  to  enter  upon  the 
subject ;  and  it  cannot  be  too  constantly  borne  in  mind  that  it  is 
only  the  time  actually  consumed  in  the  operation  of  deliberation, 
whether  that  consists  of  hours,  days,  or  weeks,  which  the  judge  can 
justify  for  Co  his  own  conscience.  The  rest  of  the  period  between 
the  termination  of  the  hearing  and  the  delivery  of  judgment  is  mere 
waste.  ''That  which  is  done  with  thought,"  writes  the  historian 
Mill,(^)  ''  is  that  which  is  done  d^iberately.  That  which  is  done 
without  thought,  is  that  which  is  done  precipitately.  It  is  of  no 
consequence  how  long  a  thing  remains  undone  provided  thought  all 
the  while  is  never  applied  to  it." 

§  3.  Ordinarily  speaking  Judgment  may  be  delivered  most  ad« 
vantageousljr  at  the  conclusion  of  the  trial.  The  whole  matter  is 
then  fresh  in  the  mind  of  the  Judge,  and  the  public  are  more  im- 
pressed by  Judgment  following  speedily  on  the  hearing.  There  may 
be,  and  from  the  accumulation  of  useless  matters  on  the  record, 
there  no  doubt  frequently  are,  cases  wherein  an  interval  is  abso- 
lutely "necessary  to  arrange  the  voluminous  matter  and  eliminate 
all  that  is  impertinent  or  irrelevant ;  to  consider  what  is  proved  and 
how  ;  and  to  write  an  orderly  Judgment.     When  this  occurs,  the 

(•)  1.  Dick.  377.  K^}  Y.  p.  608. 
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task  should  not  be  taken  up  piece-meal,  or  the  labour  gone  through 
in  a  fragmentary  matter.  The  whole  case  should  be  taken  up  as 
a  whole^  and  so  treated ;  being  deliberated  on  at  one  sitting  if 
possible;  or  at  any  rate  without  the    intervention  of  other  business. 

§  4«  Especially  is  speedy  judgment  of  importance  in  criminal 
cases.  Punishment  loses  half  its  effect  unless  it  follows  speedily  on 
crime.  For  it  is  not  only  the  certainty^  but  the  swiftness,  of  re- 
tribution which  scares  the  evil  doer. 


TOPIC  TBI  ELETINTH. 


ON  LOOKINQ  FORWARD  TO  THE  CONSEaUBNCES  OF  A  JUDQHENT. 

*  Argumentum  ah  wcenvenienH  plurimum  valet  in  lege* 
§  1.  This  is  the  last  Topic  concerning  the  jadicial  office  on 
^hich  I  shall  touch.  How  he  is  to  deal  with  evidence,  discre- 
pancies, technicalities,  T  have  already  endeavoored  to  teach  in  mj 
Lectures  on  Evidence.  It  would  be  impertinent  to  remind  the  Bench  of 
the  qualifications  which  make  up  the  character  of  the  perfect  Judge : 
the  integrity,  the  impartiality,  the  temper,  the  patience,  the  cottrte8y,(*) 
the  accessibility,  the  labour,  the  reflexion,  the  mercy,  the  charity. 
That  these  are  requisites,  every  man  must  be  conscious,  even  if 
he  do  not  possess  them  :  and  it  rests  with  every  man  to  weigh 
himself,  estimate  his  own  capacity,  and  seek  to  supply  his  own 
deficiencies, 

§  2.  The  subject  matter  of  this  disquisition  is  of  no  little  im- 
portance, because  the  timid  is  apt  to  be  shackled  in  the  exercise 
of  his  discretion  by  a  fear  of  consequences ;  while  it  is  the  constant 
cry  with  others,  who  think  they  are  thereby  exhibiting  a  laudable 
spirit  of  independence,  that  they  care  not  what  the  consequences 
are ;  their  duty  is  fearlessly  to  declare  the  Law.  Fiai  JuslUia  rucU 
aelum  is  the  maxim  of  those  declaimers. 

§  3.  The  true  distinction  I  have  pointed  out  in  a  former  work(^) 
consequences  are  to  be  considered  ;  for  a  Court  will  not  so  con- 
strue a  Statute  as  to  lead  to  absurd  consequents  ;(^)  and  the  argu- 
ments ab  ineonvenietiH,  and  the  reductio  ad  dbeurdum  plurimum 
talent  in  lege*    In  HaU  v.  Franklin  W  Lord  Abinger  said— 

(a)  We  may  be  excmed  for  reforring  to  the  eloquent  tddreei  of  the  Attorney  Genenl  to  Mr.  Jvttiee 
Coleridge  on  the  lattei'e  retirement  from  the  Bench  ;  **  To  a  olear  and  poverfnl  inteUeet."  eayt  the 
Attorney  GFeneral,  **  to  legal  and  constitntional  learning,  at  onoe  aceorate  and  profound,  to  patient 
aiudnlty  and  attention,  yoor  Lordship  hat  alto  added  the  ettimable  and  scarcely  lett  important 
qnalitiet  of  uniform  oonrtety,  CTonnett  of  temper,  and  kindness  of  heart.**    4  Jar.  N.  1.  278. 

{b)  Bridence  S  765. 
(e)  "  fiztreroe  cases  are  the  test  of  prineiplet.**  Per  Ooettwm,  C.  J.,  Boberlt  t.  Hmms^  3  Jar. 
N.  1.  886. 

(</)S  M.  andW.  259. 
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'*  We  bftTe  betn  stroagly  pressed  with  ike  lAOoafeoteBoet  that  may  re- 
suit  from  this  constructiou  of  the  Statate.  We  are  not  insensible  to 
theai ;  but  the  only  proper  effect  of  that  argumeot  is,  to  make  the  Court 
eaotious  in  forming  its  Jadgmeut,  We  cannot,  on  that  account,  put  « 
forced  oonstrnction  on  the  act  of  Parliament." 

This  IS  ptedeely  the  point ;  while  the  Jadge  is  in  the  mental 
act  of  determining  what  is  the  soand  constraction  of  a  Law,  the 
consequences  are  a  most  important  element  of  consideration  ;  when 
once  the  deliberative  process  is  complete,  and  the  judgment  fully 
Ibrmed,  it  is  the  duty  of  the  Judge  to  be  fearless  and  regardless  of 
consequences.^^ 

**  While  a  Judge  is  in  the  mental  act  of  construotbn,  and  during  tlie 
period  and  gestation  of  interpretattoa,  the  oonseqnenoes  of  any  particular 
•jq>ositio&  will  be  most  properly  considered  aad  weighed  for  the  sake  of 
avoiding  absurdity,  bat  after  the  court  has  arrived  at  a  determinate  con- 
duaion  as  to  what  is  the  fit  eoostruction  that  the  meaning  and  context 
require  them  to  put  upon  an  Aot  of  parliameat.  "the  Judges  have  nothing 
to  do  with  the  consequences  of  their  decision."CO 

So  in  Beg :  v.  J%e  Justices  of  ZaneasHire/^)    Patterson  said  :— 
"  I  cannot  tell  what  consequences  may  result  from  the  construction  which 
we  must  put  upon  the  statutes  *.  but,  if  mischievous,  they  must  be  re- 
medied by  the  legislature.'* 

§  4.  Accordingly  we  do  find  thai  consequences  are  considered, 
and  legitimately  so,  by  Courts  in  coming  to  an  opinion.  Thus  in 
Dfem  T.   Power, ^)  Lord  RedeedtUe  says  : 

*'  In  all  cases  of  this  sort,  we  should  look  a  great  deal  more  at  the 
eonsequenoes  as  they  may  affect  other  parties,  than  at  the  parties  in  the 
particular  cause ;  and  it  is  very  difficult  to  oonsider  a  ease  properly  in 
a  Court  of  justice,  if  the  particular  ciroumstanees  be  its  sole  object :  we 
must  look  to  those  general  rules  and  principles  which  shall  guide  the 
conduct  of  other  persons,    and  enable  the  Court  to    administer  justice.** 


(#)  The  oooiaqiWM  were  Math  prtnei  Qfon  the  Govt  in  the  lete  UaheM  Cocpu  cate  (G. 
ZCtnaiatawiBjaB  laft.  aith  Sept.  1858,;  by  Coensal  on  both  sides.  Coinaol  lor  the  BiniQaaiin 
inftfted  en  the  blow  to  Chiistitnitjr ;  Conncel  fbr  the  infhntTi  fhther  on  the  diitreas  to  the  Netive 
eoaannity :  bat  the  Coort  lefiued  to  bow  to  mieh  argnmenti.  See  S.  A.  58  of  57.  li.  S.  B.  p. 
246.  "  Pnbtie  FoHegr"  tKj%  Ifr.  Jnttee  Bmrowphs,  '*  ii  in  unruly  hone  and  if  m  judge  geti  npon 
it,  he  ie'very  ift  to  be  nin  vmj  with.** 

if)  Efideice  f  765.  (y)  U  A.  end  C  i57.  {k)  1  8eh.  and  Lef.  192. 
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And  in  £x  pcarie  AtUhonj.  In  the  maUer  of  Bickard^)  Lord 
Eldon  paid  :— 

*'  There  is  one  consideration,  of  which  this  Court  should  never  lose 
sight  in  every  decision  which  it  makes,  viz  :  what  is  to  be  the  effect 
of  its  determination,  not  in  the  existing  case  alone,  but  upon  subse- 
quent similar  cases ;  that  a  decision,  founded  on  misapprehension,  may 
not  be  applied  as  a  principle  to  oases  of  the  same  class  which  may 
hereafter  arise." 

§  5.  General  convenience  is  indeed  a  well  recognized  principle 
of  legal  judgment.  It  cannot  weigh  against  settled  Law,  where  if 
inconvenience  arises,  the  Legislature  must  interfere:  bat  in  the 
language  of  Lord  Kenyan  in  Sadgrave  v.  Kirb^  it  onght  to  turn 
the  scale  where  there  are  contradicting  cases ;  and  as  he  say8(^)  in 
Eem  v.  Marten  and  Fellows  of  St,  Catharines  Hall  it  is  a  guide  on 
untrodden  ground.  Non  Solum  quod  licet,  sed  quid  est  conveniens 
est  considerandum,  says  LittletonS^  Thus  in  Att.  Genl.  v.  Duie  of 
Marlborough^i^)  Sir  John  Leach  said— 

'*  Arguments  of  inconvenience  are  sometimes  of  great  value,  upon  the 
question  of  intention.  If  there  be  in  any  Deed  or  Instrument  equivo- 
cal expressions,  and  great  inconvenience  must  necessarily  follow  from  one 
construction,  it  is  strong  to  show  that  such  construction  is  not  accord- 
ing  to  the  true  intention  of  the  Grantor.  But  where  there  is  no  equi- 
vocal expression  in  the  Instrument,  and  the  words  used  admit  only  of  one 
meaning,  arguments  of  inconvenience  prove  only,  want  of  foresight  in 
the  Grantor ;  but  because  he  wanted  foresight.  Courts  of  Justice  cannot 
make  a  new  Instrument  for  him  ;  they  must  act  upon  the  Instrument 
as  it  is  made." 

And  in  Deane  v.  Clcq^tonfi*)  Burroughs,  J.  said*- 

"In  questions,  the  decision  of  which  depends  on  the  principles  of 
the  common  law,  and  which  are  attended  with  difficulty  and  doubt,  I 
have  been  used  to  look  forward  to  the  consequences  which  must  result 
from  the  decision.  If  great  inconvenienoes  will  result  from  one  decision, 
which  may  be  avoided  by  a  different  course,  I  think  that  the  Court  ought, 
before  it  decides,  to  be  satisfied  that  the  law  is  clear,  and  that  it 
imperatively  calls  for  a  decision  which  will  produce  these  inconveniences ; 

(t)  2  Glynand  J.  178.      (j)  6.  Darn  and  Eatt  486.  (k)  4*.  Dorn  and  East  diS. 

(/)  Co  Litt :  66  a.  (m)  3.  Kadd.  \  5iO.  (»)  L  Yaon.  496. 
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to  tbia  extent  only  do  I  suffer  the  idea  bf  ineonyenience    to  affect  my 
miud." 

§  6.  The  Law  will  rather  suffer  a  private  mischief  than  a  pub- 
lic inconvenience.  Lex  eitim  ioUrar$  vult  privaium  dawmnm  qudm 
publicum  tnalumS^y 

§  7.  It  may  be  added  here  that  in  considering  whether  a 
contract  would  be  specifically  performed^  a  Court  may  look  to  a 
certain  extent  at  the  hardship  it  will  impose  on  either  of  the 
parties  to  it.  The  hardship  will  be  judged  of  with  reference  to 
the  circumstances  as  they  stood  at  the  time  the  contract  was  en- 
tered into,  not  from  subsequent  events  which  may  have  rendered 
the  bargain  more  or  less  un-beneficial.  Contingencies  may  arise  from 
matters  never  contemplated  by  the  parties  at  the  time  of  their 
agreement,  which  if  before  their  minds  might  have  modified  or  pre- 
vented the  contract.  But  it  is  quite  clear  that  where  the  hard- 
ship has  been  brought  upon  the  defendant  by  himself^  he^  cannot 
set  il  up   as   a  defence. 


(o)  Co.  Litt.  152  b. 


TOPIC  THE  TWELFTH. 


NO  RIGHT  WITHOUT  A  REMEDY. 
Ubi  jm  ibi  remedium. 
§  1.  There  can  be  no  legal  wrong  without  a  legal  remedj  ;  so  tender 
is  the  Law^  and  especially  Equity,  in  preserving  the  freedom  and  the 
privileges  of  every  member  of  Society.  Erivolous  actions  are  no  doubt 
to  be  discouraged,  and  where  no  substantial  rights  were  concern- 
ed, .the  Court  of  Sudr  Adawlut  gave  judgment  against  the  Plam- 
tiff,  notwithstanding  that  at  Common  law  he  would  be  entitled  to 
a  verdict  with  nominal  damages.  Thus  in  trespass — where  the 
Plaintiff  failed  to  show  that  he  had  in  fact  suffered  any  loss 
^'udgment  was  given  against  him  though  a  trespass  had  in  fact 
been  committed  by  the  defendant.C")  But  these  decisions  cannot  be 
sustained ;  wherever  there  has  been  an  infringement  of  right,  an  ac- 
tion lies  for  its  vindication,  and  in  every  such  case  proof  of  the 
wrongful  act  done  will  entitle  the  Plaintiff  to  judgment.  We 
have  already  seen  many  cases  in  which  Equity  gives  a  remedy  where 
there  is  none  at  Law;  and  this  maxim  deserves  the  especial  study 
of  the  Judge,  because  it  opens  up  the  extensive  topic  of  Lamage%i^) 
which  must  form  a  portion  of  his  deliberation  in  almost  every  case 
in  which  he  holds  the  Plaintiff  entitled  to  his  judgment.  Lex  semper 
dabii  remedium. 

The  Leading  Case  on  this  maxim  is  that  of  Ashby  v.  fThUdf^) 
which  gave  occasion  for  one  of  Lord  Holfa  noble  expositions  of 
the  Law ;  which  led  to  one  of  the  most  furious  controversies  be- 
tween the  Houses  of  Lords  and  Commons ;  and  which  has  been 
selected  by  Mr.  Smith  as  the  centre  for  one  of  his  luminous  com- 
mentaries. There,  a  voter  for  members  of  Parliament  brought  his 
action  against  the  returning  officer  for  refusing  to  admit  his  vote ; 

(a)  No.  1,  ol  1817.  1  S.  D.  IM,  No  12-24, 1  S.  D.  480.  " 

{h)  The  Hindoo  Law  Accordiog  to  Mr.  Ellis  knows  noHiiog  of  discretionary  damages,   8. 

Strange,  3S7. 

{e)  I  Sm  :  L.  C.  185.    Bat  the  case  of  Askb^  w.   Wkilt  has  been  very  materially  qualified  by 

the  recent  case  of  Toser  v.  (Md,  26,  L.  J.  (Q.  B.)  151.    lliere  it  was  shown  from  an  M.8.  report 

of  Loid  Holfi  judgment,  that  the  returning  officer  was  actuated  by  maliee  in  refusing  the  vote. 

Otherwise  any  ^vo/i  judge  of  any  matter  of  opinion  might  be  held  responsible  for  a  mere  error  of 

judgment. 
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a  verdict  was  found  for  the  Defendant.  Three  of  the  Jadges, 
Oonld,  Powy8,  and  Powell,  held  that  the  action  wdnld  not  lie. 
Lord  HoU  held  that  the  Plaintiff  was  entitled  to  a  verdict.  Jadg« 
ment  was  arrested  ;  and  on  the  14th  January  1703  the  verdict 
was  reversed  in  the  House  of  Lords,  and  Judgment  given  for  the 
Plaintiff  bj  fifty  Lords  against  fifteen.  In  the  course  of  his  Judg- 
inent  Lord  HoU  said:— 

'*  I  will  do  these  two  things  ;  First,  I  will  maintain  that  the  plaiu" 
tiff  has  a  right  and  privilege  to  give  his  vote:  Secondly^  ia  conse* 
^ueiioe  thereof,  that  if  he  be  hindered  in  the  enjoyment  or  exercise  of 
that  right,  the  Law  gives  him  an  action  against  the  disturber,  and  that 
tbis  is  the  proper  action  given  by  the  Law." 

After  proving  the  existence  of  the  right,  he  proceeds  :— 

'*'  If  the  Plaintiff  has  a  right,  he  must  of  necessity  have  a  means  to 
vindicate  and  maintain  it,  and  a  remedy  if  he  is  injured  in  the  exer-i 
etse  or  enjoyment  of  it ;  and  indeed  it  is  a  vain  thing  to  imagine  a 
right  without  a  remedy ;  for  want  of  right  and  want  of  remedy  are 
redprocal."W 

In  answer  to  the  objection  that  the  Plaintiff  had  suffered  no  pe« 
euniary  loss  he   said:— 

**  My  brother  Powell  indeed  thinks,  that  an  action  upon  the  ease  is 
not  maintainable,  because  here  is  no  hnrt  or  damage  to  the  Plaintiff; 
but  surely  every  injury  imports  a  damage,  though  it  does  not  cost  the 
parly  one  farthing,  and  it  is  impossible  to  prove  the  contrary  ;  for  a 
damage  is  not  merely  pecuniary,  but  an  injury  imports  a  damage,  when 
h  man  is  thereby  hindered  of  his  right.  As  in  an  action  for  slanderous 
^ords,  though  a  man  does  not  lose  a  penny  by  reason  of  the  speaking 
ibem,  yet  he  shall  have  an  action.  So  if  a  man  gives  another  a  cuff 
on  the  ear,  though  it  cost  himnothiag,  no  not  so  much  as  a  little 
diadiylon,  yet  he  shall  have  his  action,  for  it  is  a  personal  injury/' 

In  reply  to  the  ailment  that  this  was  a  new  species  of  aetion 
he  said  :— 

'*  And  it  is  no  objection  to  say,  that  it  will  occasion  multiplicity  of 
actions :  for  if  men  will  multiply  injuries,  actions  must  be  multiplied  too^ 
Ibr  every  asan  that  is  mjured  ought  to  have  his  reoompense*    Suppose 

(il)  Thus  it  hat  been  held  Uiit  a  suit  is  maintainable  for  the  office  of  Headman  to  saperintend 
the  Car  I^t  165-57  tlii  '•  m  for  the  hereditary  office  of  Hnsidaa  of  the  Salem  Pagoda  51-68  ^^ : 
flotke  tjfiee  of  I«ehqr(peneBaiionor«heIdol)  in  the  Madnra  Pagoda  8048  W*  Sofer  there* 
eognitiMi  ofPtauak^  chdm  tt  liead  of tho  tnbe,  S«D.  &.  Beog.  SOO,  mk  June  18^7. 
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the  Defendant  had  beat  forty  or  fifly  men,  the  damage  done  to  each 
pne  is  peculiar  to  himself,  and  he  shall  have  his  action.  So  if  many 
persons  receive  a  private  injury  by  a  public  nuisance,  every  man  shall 
have  his  action,  as  is  agreed  in  WiUiam*s  case/^)  and  Weslbury  and 
TowelV%Sf)  Indeed,  where  many  men  are  offended  by  one  particular  act, 
there  they  must  proceed  by  way  of  Indictment,  and  not  of  action  ;  for  in 
that  case  the  Law  will  not  multiply  actions.  But  it  is  otherwise,  when  ooe 
man  only  is  offended  by  that  act,  he  shall  have  his  action  ;  as  if  a  man  dig 
a  pit  in  a  common,  every  commoner  shall  have  an  action  on  the  case  per 
qttod  communiam  suam  in  tarn  amplo  modo  habere  non  poiuU ;  for  every 
commoner  has  a  several  right.  But  it  would  be  otherwise  if  a  man  dig  a  pit 
in  a  high  way  ;  every  passenger  shall  not  bring  his  action,  but  the  (a)  party 
shall  be  punished  by  Indictment,  because  the  injury  is  general  and  common 
to  all  that  pass.  But  when  the  injury  is  particular  and  peculiar  to  every 
man,  each  man  shall  have  his  action.  In  the  case  of  Turner  v.  SkrUngt 
the  plaintiff  was  not  elected ;  he  could  not  give  in  evidence  the  loss  of 
his  place  as  a  damage,  for  he  was  never  in  it ;  but  the  gist  of  the 
action  is,  that  the  plaintiff  having  a  right  to  stand  for  the  place,  and 
it  l}eing  difficult  to  determine  who  had  the  majority,  he  had  therefore  a 
right  to  demand  a  poll,  and  the  defendant,  by  denying  it,  was  liable  to 
an  action.  If  public  officers  will  infringe  men's  rights,  they  ought  to 
pay  greater  damages  than  other  men,  to  deter  and  hinder  other  officers 
from  the  like  offences."  And  again,  "  But  this  saying  has  no  great  force ; 
if  it  had»  it  would  have  been  destructive  of  many  new  actions,  which 
are  at  this  day  held  to  be  good  Law.  The  case  of  Hunt  and  Lomwumt 
before  mentioned,  was  the  first  action  of  that  nature,  but  it  was  ground- 
ed on  the  common  reason  and  the  ancient  justice  of  the  Law.  So  the 
case  of  Turner  and  Sterling,  Let  us  consider  wherein  the  Law  consists, 
and  we  shall  find  it  to  be,  not  in  particular  instances  and  precedents, 
but  in  the  reason  of  the  Law,  and  ubi  cadem  ratio,  ibi  idem  jus" 

§  2.  It  is  on  this  ground  that  a  particular  form  of  action, 
called  ''an  action  on  the  case''  has  been  sustained.  The  original 
writs  were  few,  and  not  fitted  to  every  variety  of  complaint  in 
all  its  special  circumstances;  the  Clerk»  in  Chancery  framed  new 
writs  on  the  precedents  of  the  old ;  and  the  Statute  of  Westmins- 
ter(^)  provided  as  follows:-— 

''  Whensoever  from  henceforth  it  shall  fortune  in  the  Chancery,  that 
in  one  case  a  writ  is  found,  and  in  like  case  falling  under  like  Law, 
and  requiring  like  remedy,  is    found  none,  the  Clerks  of  the  Chanoerv 

W  5  Co. 73.  «.  (/)  Co,  lit  5e.  a.  (y)8.  13.  iSdward  Z.  C.  »4. 
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shall  agree  in  makiiig  the  writ ;  or  adjourn  Uie  plaintiff's  until  the  next 
ParliaBienty  and  let  the  cases  be  written  in  which  they  cannot  agree* 
and  let  Ihem  refer  themselves  until  the  next  IViriiament,  by  consent  of 
men  learned  in  the  Law,  a  writ  shall  be  made,  lest  it  might  happen 
afto  that  the  Court  should  long  time  Csil  (o  minister  unto  complainants/* 

So  in  Darlq^  v.  Tie  QueenW,  a  case  of  Quo  Warranto,  Lord 
Brougiam  said  :— 

**  My  Lords,  I  have  one  very  material  consideration  which  inclines  my 
mind  independently  of  the  balance  of  authority  being,  as  I  think  with 
the  kamed  Chief  Justice  it  is  in  favour  of  the  judgment  of  the  Court 
below  in  favour  of  the  Defendant  in  error :  I  mean  that  if  there  is  not 
this  remedy  there  really  is  no  other.  It  is  necessary  there  should  be 
this  remedy,  or  else  in  a  case  like  the  present  would  be  remediless/' 

§  S.  Upon  this  point,  the  case  of  Palej/  v.  Freeman^*)  is  the 
Leading  Case.  There  it  was  held  that  a  false  affirmation  by  the 
Defendant,  made  with  intent  to  defraud  the  Plaintiff,  whereby  the 
Plaintifif  receives  damage,  is  the  ground  of  an  action  upon  the 
case,  in  the  nature  of  deceit.  In  WaUon  v.  lbulson,(J)  this  pro« 
position  is  thus  expressed  by  Parke,  B.  ^— * 

*'  In  Tolkill  V.  WaUer.W  we  held,  for  I  was  a  party  to  the  judgment  in  that 
case,  that  the  telling  an  untruth,  knowing  it  to  be  an  untruth,  with  intent  to 
induce  a  man  to  alter  his  condition,  and  his  altering  his  condition  in  consequence, 
whereby  he  sustains  damage,  fulfils  all  the  requisites  to  support  an  action 
for  deceit." 

We  shall  have  occasion  to  revert  to  this  case  again  for  ano- 
ther purpose.  It  was  the  first  attempt  to  hold  a  man  pecuniari- 
ly responsible  for  a  false  representation  as  to  the  character  of 
another,  on  the  faith  of  which  the  Plaintiff  had  trusted  the  third 
party.  There,  it  was- argued,  indeed  admittedj^  that  this  was  a  new 
action  for  which  no  precedent  could  be  found.  Mr.  Justice  MAursi 
meets  this  thus  :— 

**  Another  argument  which  has  been  made  use  of  is,  that  this  is  a 
new  case,  and  that  there  is  no  precedent  of  such  an  action.  Where 
eases  are  new  in  their  principle,  there  I  admit  that  it  is  necessary  to 
have  recourse  to  legislative  interposition  in  order  to  remedy  the  griev- 
ance :  but  where  the  case  is  only    new  in  the   instance,  and  the  only 

(*)  le.  Cl.  and  P.  620.  0*)  ^5  Jur.  1111. 
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quettioD  is  upon  the  application  of  a  principle  reoogiuEcd  in  the  Law 
to  anch  new  case,  it  will  be  jost  as  competent  to  Courts  of  Justice  to 
apply  the  principle  to  any  ease  which  may  arise  two  centuries  *henoe  as 
it  was  two  oentnries  ago :  if  it  were  not,  we  onght  to  blot  out  of  our 
Law-books  one  fourth  part  of  the  cases  that  are  to  be  found  in  them." 

§  4t  These  quotations  will  show  how  determined  the  Law  is  in 
securing  the  means  of  remedy  when  injury  has  been  inflicted;  It 
is  through  this  tenderness  that  the  writ  of  Mandamus  issues.  So  .in 
J!ke  King  ▼•  ^Ae  Bishop  qf  Chester, (h  it  was  held  that  the  writ  of 
Mandamus  only  issued  when  there  was  no  other  specitic  legal  remedy. 
The  nde  \%t  ubi  eessat  remsdium  crdinarium  ibi  decurrUur  ad  exiraordi* 
marium  si  wnnguam  deeurriiur  ad  e^iraordinariuM  ubi  valet  oriSnarium, 

§  5.  But  perhaps  the  maxim  is  not  less  valuable  for  its  limi*. 
tations  than  its  illustrations.  For  it  is  very  far  from  true  that 
every  thing  of  which  a  man  may  complain  entitles  him  to  redress. 
Jus  dignifies,  in  the  sense  in  which  it  is  used  in  the  maxim,  '*  the 
legal  authority  to  do  or  demand  something/^  Remedium  may  be 
defined  *^  right  of  action/'  Thus  then  the  literal  rendering  of  the 
ioQaxim  would  be,  "  Wherever  there  exists  a  legal  authority  to  do 
or  demand  something ;  there  exists  also  the  right  of  action  to  en- 
force that  legal  authority." 

§  6.  Hence  it  will  be  seen  that  merely  moral  or  imperfecl  obli- 
gations,^ such  as  fall  within  the  province  of  Ethics,  are  not  en- 
forceable at  Law.  Non  omne  quod  licet  honestum  est.  Benevolence, 
gratitude,  charity,  mere  nuda  pacta,  promises  made  without  any  con- 
sideration or  equivalent,  cannot  be  enforced,  or  their  breach  com- 
pensated for  by  any  Court. 

§  7.  Hence  too  where  there  exists  what  is  called  '*  damnum 
aisfue  injuria"  a  damage  unaccompanied  by  what  the  Law  estimates 
on  injury,  the  maxim  does  not  apply.  That  is  not  a  sort  of  Jus 
which  the  Law  recognizes ;  it  has  not  therefore  appointed  any 
'  remedium^  for  it.    Actio  non  datur  non  damntficato, 

§  8.  Thus  a  man  suffers  ^damnum'  when  he  is  rightfully  com« 
mitted  to  prison  by  lawful  authority ;  but  if  he  be  guilty,  he  camiot 
be  said  to  have  suffered  injuria ;  and  hence  he  cannot  pos^Uy 
succeed  in  an  action  against  the  authority  who  committed  him.  Ot 
again,  if  he  be  committed  for  safe  custody,  on  suspicion  which  ulti- 

(0  1  Jac,  ♦OlT 
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maielj  iunis  out  iU-founded  ;  here  though  the  *  damnum^  is  mor^ 
gnevoos  to  the  individoaly  the  Law  doee  not  recognize  9^j  injuria, 
m  the  absence  of  malice  on  the  jMMrt  of  the  authority  ;  for  it  was 
an  act  necessary  for  the  maintenance  of  society;  and  the  maxim  is, 
*  nemo  damnum  facit  nisi  qui  id  /acit  quod  facere  Jus  non  kabei" 
No  one  is  a  wrong  doer  but  he  who  does  what  the  Law  does 
not  allow.  So  also  of  a  private  individual  criminally  prosecuting 
a  fellow  subject,  bond  fide  and  with  probable  cause.  So  also  of 
privileged  communications,  which,  but  for  the  occasion,  would  be 
libellous.  To  give  a  true  but  unfaTorable  character  of  a  discharge 
ed  servant  to  a  person  applying  for  it,  may  inflict  damnum^  but 
the  liaw  says  svtfie  inJuriS,  So  of  fair  criticisms,  however  painful 
to  the  feelings  of  the  party  criticised. ("*)  So  nouses  may  be  pulled 
down,  or  bulwarks  ruined,  on  private  property  for  the  public  de* 
fence,   without  an  action    lying.     So    a  man   may    pull    down  his 

(«•)  There  are  two  Cftaes  wbick  deaerre  notioe  here.  The  first  is  that  anomalons  and  scandalous 
cqnditinn  of  the  Knglish  Lav,  t^  which,  even  in  the  present  day,  a  father  cannot  sne  for  Uie  sedao- 
tion  of  hie  daughter  wtktt  iike  mu  inhU  service,  even  though  he  be  compelled  by  her  sedaction 
to  maintain  her.  £qger  y-  Grmwood  1  £zch  :  for  it  most  be  alleged  and  foand  '•per  quod  terviiium 
emimi^  The  law  however  presomes  service  from  residence  with  the  father  Mamder  v.  yenm,  M, 
•Dd  M.  828,  Torremt,!,  (hUtbim,  6  Q  B.  i97.  The  other  was  the  result  of  the  principle  *  adio 
permmtUit  morUw  eumptrwUi  through  which  it  was  held  that  the  representatives  of  a  deceased 
who  had  lost  his  lilii  thzoogh  the  wrongful  act«  neglect  or  default  of  another  had  no  cUim  to 
damages.  The  increase  of  accidents  consequent  on  the  spread  of  railwaya  rendered  a  change 
in  the  Law  imperative;  and  now  by  9  and  10  Yio;  C.  93,  Act  13,  of  1855,  it  is  enact- 
ed that  **  whereas  no  action  at  law  is  now  maintainable  against  a  person  who  by  his 
wrongful  act,  neglect,  or  tff^nlt  may  have  caused  the  death  of  another  person,  and  it  is  oftentimes 
nght  and  eqiedient  that  the  wrong  doer  in  such  case  should  be  answerable  in  damages  for  the  injury 
aocftvted  by  hioi ;  be  it  therefore  enacted.  That  whenaoever  the  death  af  a  person  shall  be  caused 
by  wrongful  act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would  (if  death  had 
not  ensued)  have  entitled  the  party  injured  to  maintain  an  action  and  recover  damages  in  respect 
thereof  then  and  in  every  such  case  the  person  who  would  have  been  liable  if  death  had  not  ensued 
abaU  be  liable  to  an  action  for  damages,  notwithstanding  the  death  of  the  person  injured,  and  al- 
though the  de%th  shall  have  been  caosed  uidei  such  circumstances  as  amount  in  law  to  felony.** 

By  Sec.  3.  *'  That  every  such  action  shall  be  for  the  benefit  of  the  wife,  husband,  parent,  and  child 
of  the  person  whose  death  shall  have  been  so  qansed,  and  shall  bo  brought  by  and  in  the  name  of  the 
executor  or  administrator  of  the  person  deceased  ;  and  in  every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  resulting  firom  such  death  to  the  parties  respec- 
tive^ for  whom  and  for  whose  benefit  such  action  shall  be  brought ;  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defendant,  shall  be  divided  amongst  the  befbre-men- 
tioned  parties  in  such  shares  as  the  jury  by  their  verdict  shall  find  and  direct." 

In  ilake  v.  Midiand  Bailwty  Ckm^mtiy,  18  Q.  B.  98.  a  a  IS  Jnr.  562,  which  was  a  motion  for 
a  jiev  tiiiil  in  the  provisional  excess  in  damages,  the  Jury  having  given  £4000 ;  tiie  Conrt  put  the 
ooBftnietion  on  this  act  in  the  following  indgment  delivered  by  OoUridge,  J.  :— 

*'The  title  of  the  act  may  be  some  guide  to  its  meaning,  and  it  is  *'  An  Aot  for  compensating  the 
Families  of  Persons  kiUed  by  Accidents,"  not  for  solacing  their  wounded  feelings.    Beliance  was 
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neigbbour's  house  to  arrest  a  conflagration.  For^  saks  pcjmli  9U- 
prema  le»  ;  and  prwaium  incanmodum  pubUco  bono  penaatur.  So 
where  a  highway  is  so  out  of  repair  as  to  prevent  travelling,  I  may 
justify  trespassing  on  the  adjoining  land.(*) 

§  9.    Again,    damnum  may    happen    to  one  individual    through 
another  exercising  his  undoubted  lawAil  right,    and   yet    the    Law 

plAced  nponUie  Ist  leetion,  which  states  in  what  eases  the  newly-given  notion  may  he  maintained, 
althoQgh  death  has  ensoed,  the  argument  beings  that  the  party  iignred,  IT  he  had  reoorered,  wonld 
have  been  entitled  to  a  solatinm,  and  therefore  so  shall  his  representative  on  his  death.  Bnt  it  will 
he  evident  that  this  act  does  not  transfer  this  right  of  action  to  his  representative,  bnt  gives  to  the 
rq^reseatative  a  totally  new  right  of  action  on  different  principles.  Sell.  8  enacts,  that  "  in  every> 
such  action  the  jnry  may  give  sooh  damages  as  they  may  think  proportioned  to  the  injniy  letnlting 
fhwi  snoh  death  to  the  parties  respectively  for  whom  and  for  whose  benefit  such  action  shall  be 
bronght.**  The  measure  of  damages  is  not  the  loss  or  snflfisting  of  the  deceased,  bnt  the  iignry  le. 
Boltbg  from  his  death  to  his  fiunily.*  This  language  seems  more  appropriate  to  a  loss,  oC 
which  some  estimate  nay  be  made  by  caknlation,  than  an  indefinite  enm,  independent 
of  all  pecuniary  estimate^  to  soothe  the  feelings.  The  division  of  the  amount  strongly  leads  to  the 
same  conclusion—*'  And  the  amount  so  recovered  shaU  be  divided  amongst  the  before-mentioned 
parties,  in  such  shares  as  the  Jury  by  their  verdict  shall  find  and  direct"  By  what  rule  ought  the 
Jury  to  be  guided  in  this  apportionment  ?  Are  they  to  inquire  into  the  degree  of  mental  anguish 
which  each  member  of  the  family  has  suffered  from  the  bereavement  P  Then,  not  only  a  child  Toid 
of  filial  piety,  but  a  lunatic  child,  and  a  child  of  very  tender  years,  and  a  posthumous  ehQd,  on  the 
death  of  a  lather,  may  have  something  for  pecuniary  bss,  but  cannot  come  in  pari  passu  with  the 
other  children,  and  must  be  cut  off  from  the  sohtinm.  It  seems  to  ns,  that  if  the  LegisUture  had 
intended  to  go  to  the  extreme  length,  not  only  of  giving  compensation  for  pecuniary  loss^  hut  a 
solatium  to  all  the  relations  enumerated  in  sect  6— via.  father  and  mother,  and  grandfather  and 
grandmother,  and  step-father  and  step-mother  ;  son  and  daughter,  and  giand-son  and  grand-daugfa* 
ter,  and  step-son  and  step-daughter— language  more  clear  and  appropriate  for  this  purpose  wonld 
have  been  employed. 

**  An  argument  has  been  drawn  from  sect.  4,  which  requires  the  phuntiff  to  deliver  a  partieular 
of  the  nature  of  the  daim  in  respect  of  which  damages  shall  be  sought  to  be  recover^,"  as  if  it 
were  so  much  for  pecuniary  damage  and  so  much  for  solatium.  But  these  words  will  be  abundantly 
satisfied  by  a  statement  of  the  manner  in  which  the  pecuniary  loss  to  the  different  persons  for  whom 
the  action  is  bronght  is  alleged  to  have  arisen. 

"  We  conceive  that  the  Legislature  would  not  have  thrown  upon  the  Jury  such  great  diifieul^  in 
calculating  and  apportioning  the  solatium  to  the  different  members  of  the  family  without  some  role 
for  their  guidance.  Where  an  action  is  brought  by  an  individual  for  a  personal  wrong,  the  jury,  in 
assessing  the  damages,  can  with  little  difficulty  award  him  a  solatium  for  his  mental  suffMringsy  along 
with  an  indemnity  for  his  pecuniary  loss.  Hiere  may  be  a  calculation  of  the  pecuniary  loss  sustain- 
ed by  the  difEereut  members  of  a  family  fhmi  the  death  of  one  of  them ;  but  if  a  Jniy  were  to  pro- 
ceed to  estimate  the  relative  degrees  of  mental  anguish  of  a  widow  and  twelve  children  from  the 
death  of  the  father  of  the  family,  a  serions  danger  might  arise  of  damages  being  given  to  the  min 
of  the  defendants.  We  must  recollect  that  the  act  we  are  construing  applies  not  only  to  great  rail- 
way companies,  but  to  little  tradesmen,  who  send  out  a  cart  and  horse  nnder  the  care  of  an  ap- 
prentice.'* 

(«)  But  it  is  no  defence  yet  that  the  matter  is  a  fair  report  of  a  Public  Meeting,  Dapistm  v, 
Duncan,  7  £.  and  B.  220,  or  perhaps,  esparU  judicial  proeeedings.    Boon  t.  Sihfsrloek,  9  C.  B.  80. 

*  It  is  not  necessary  hoirever  to  disclose  or  allege  pecuniaiy  damage.  Ckapman,  v.  MhwU^  27 
L.J.M,  S  Q.B.315. 
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recogniae  no  ii^ria  ;  for  aeeordisg  to  the  maxim  quoted  in  the 
previous  seetion,  no  man  can  be  guiltj  of  iUegalitj  in  taking  ad- 
vantage of  any  power  or  privilege  which  the  Law  itself  allows  him . 
Thus  where  A  sets  up  a  school  near  one  already  established^  or 
a  mill  near  his  neighbour's  i^^)  though  he  may  draw  away  custom  and 
so  occasion  loss,  the  act  is  not  actionable.  In  Acton  v.  £lundell,U>) 
Adduan  arguendo  said  : — 

''The  maxim,  nc  utere  tuo  ui  alienum  non  ladas,  does  not  go  to  for- 
bid damna  generally,  but  damna  injurioia.  To  constitute  a  violation  of 
^t  maxim,  there  must  be  injuria  as  well  as  damnum.  There  are  many 
cases  in  which  a  man  may  lawfully  use  his  own  property  so  as  to 
cause  damage  to  his  neighbour,  so  as  it  be  not  injuriotum.  He  may 
build  a  wall  on  his  own  ground,  so  as  to  obstruct  the  lights  of  his 
ndlghbour,  who  may  not  have  acquired  a  right  to  them  by  grant  or 
adverw  use.  He  may  build  a  mill  near  the  mill  of  his  neighbour  to 
the  grievous  damage  of  the  latter  by  loss  of  custom,  and  so  in  other 
cases.  In  Bracion,  lib.  4,  fol.  221,  there  is  the  following  passage: — 
'*Noamenium  emm  polerU  eue  ju%tum^  ei  poierit  use  injwrioBum,  Injurio" 
MM,  M  qnis  fecerii  aiiqud  in  iuo  ^uiie  contra  legem  vel  contra  con^ 
eiUutionem,  proMbitue  a  Jure.  Si  autem  prohiberi  a  Jure  non  possit  ne  /a- 
dai,  licet  noeumentum  faciat  et  damnosum,  tamen  non  erit  injuriosum^ 
Udtum  est  enUn  unieuique  facere  in  tuo  quod  damnum  injuriotum  non 
ewmiet  vieinOy  ut  ei  qme  in  fundo  proprio  eonetruat  aliquod  molendinum  et 
eeetam  euam  et  aUorum  vicinorum  eubstrahat  vicino,  fadt  mcino  damnum^ 
et  non  it^uriam :  cUm  a  ^  lege  vel  a  conetitulione  prohUntue  non  eit  ne  mo* 
lendimm  kabeat  vel  eonetruat.^*  To  derive,  therefore,  any  aid  from  the 
maxim,  eic  utere^  &c.,  the  PUintiff  must  show  that  he  has  sustained  in* 
Jnriam,  which  is  the  whole  question/' 

§  10.  But  a  man  must  not  pursue  his  lawful  right  so  negligeutlyi 
as  to  cause  avoidable  damage  to  anather.(?)  If  a  man  for  instance  so 
n^ligently  erect  a  hay-stack  on  the  edge  of  his  own  laud,  that 
it  Ignites  and  fires  his  neighbour's  house  an  action  lies.  So  ixt 
ramgkan  v.  Mfulove,^^)  Tindal,  G.  J.  said  :— • 

''  I  agree  that  this  is  a  case  primm  impreeeiome  /  but  I  feel  no  diffi- 
culty in  applying  to  it  the  principles  of  law  as  laid  down  in  other  cases 

(a)  Tbii  it  hm  been  held  that  there  om  be  no  merttie,  i.  e.  eidnsivt  right  of  shaving  withio 
limiU  Bor  to  eioloiive  inFtctiee  of  Midwiiery,  O^kSI  \3:2' 


(ji)  U  M.  and  W.  841. 
(g)  If  one  Biee  an  Inetranent  Ukely  to  prodaoe  damage  and  it  prodaoe  it— it  ia  sufficient  to 
fimnd  ncgUgenoe  though  every  care  be  taken,    fa^iffkan  v.  JkJ'  Vak  SaUway  Co.  4  Jar.  n.  s.  130^. 

(f;a  Bing:  N.C  474. 
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of  a  similar  kind.  Undoubtedly  this  is  not  a  case  of  contract,  such  as 
a  bailment  or  the  like  where  the  bailee  is  responsible  in  consequence  of 
the  remuneration  he  is  to  receive :  but  there  is  a  rule  of  law  which  says 
you  must  so  enjoy  your  own  property  as  not  to  injure  that  of  another; 
and  according  to  that  rule  the  Defendant  is  liable  for  the  consequence 
of  his  own  neglect :  and  though  the  Defendant  did  not  himself  liglit  the 
£re,  yet  mediately,  he  is  as  much  the  cause  of  it  as  if  he  had  himself 
put  a  candle  to  the  rick  ;  for  it  is  well  known  that  hay  will  ferment 
and  take  fire  if  it  be  not  carefully  stacked.  It  has  been  decided  that 
if  an  occupier  burns  weeds  so  near  the  boundary  of  his  own  land  that 
damage  ensues  to  the  property  of  his  neighbour,  he  is  liable  to  an 
action  for  the  amount  of  injury  done,  unless  the  accident  were  occasion- 
ed by  a  sudden  blast  which  he  could  not  foresee  :  Turherville  v.  SlampX*^ 
But  put  the  case  of  a  chemist  making  experiments  with  ingredients,  singly 
innocent,  but  when  combined,  liable  to  ignite ;  if  he  leaves  them  to- 
gether, and  injury  is  thereby  occasioned  to  the  property  of  his  neighbour, 
can  any  one  doubt  that  an  action  on  the  case  would  lie? 

*'  It  is  contended,  however,  that  the  learned  Judge  was  wrong  in  leav- 
ing this  to  the  jury  as  a  case  of  gross  negligence,  and  that  the  question 
of  negligence  was  so  mixed  up  with  reference  to  what  would  be  the 
^  conduct  of  a  man  of  ordinary  prudence  that  the  jury  might  have  thought 
the  latter  the  rule  by  which  they  were  to  decide ;  that  such  a  rule 
would  be  too  uncertain  to  act  upon  ;  and  that  the  question  ought  to 
have  been  whether  the  Defendant  had  acted  honestly  and  bonct  fide  to  the 
best  of  his  own  judgment.  That,  however,  would  leave  so  vague  a  line 
as  to  afford  no  rule  at  all,  the  degree  of  judgment  belonging  to  each 
individual  being  infinitely  various:  and  though  it  has  been  urged  that 
the  care  which  a  prudent  man  would  take,  is  not  an  intelligible  proposi- 
tion as  a  rule  of  law,  yet  such  has  always  been  the  rule  adopted  in  cases 
of  bailment,  as  laid  down  in  Cogga  v.  Bernard A^)  Though  in  some  cases 
a  greater  degree  of  care  is  exacted  than  in  others,  yet  in  *  the  second 
sort  of  bailment,  viz.  commodatum  or  lending  pratis,  the  borrower  is  bound 
to  the  strictest  care  and  diligence  to  keep  the  goods  so  as  to  restore 
them  back  again  to  the  lender ;  because  the  bailee  has  a,  benefit  by  the 
use  of  them,  so  as  if  the  bailee  be  guilty  of  the  least  neglect  he  will 
be  answerable ;  as  if  a  man  should  lend  another  a  horse  to  go  westward, 
or  for  a  month  ;  if  the  bailee  put  this  horse  in  his  stable,  and  he  were 
stolen  from  thence,  the  bailee  shall  not  be  answerable  for  him  :  but  if 
he  or  his  servant  leave  the  house  or  stable  doors  open,  and  the  thieves 
take  the  opportunity  of  that,  and  steal  the  horse,  he  will  be  chargeable, 

U)  1  Balk.  13.  (/)  2  Ld.  Raym.  909. 
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ixcause  the  neglect  gave  the  thieves  the  occasioa  to  steal  the  horse.* 
The  oare  taken  by  a  pradent  man  has  always  been  the  rule  laid  down ; 
and  as  to  the  supposed  diffioolty  of  applying  it,  a  jury  has  always  been 
able  to  say,  whether,  taking  that  rule  as  their  guide,  there  has  been 
negligence  on  the  occasion  in  question. 

'*  Instead,  therefore,  of  saying  that  the  liability  for  negligenoe  slH)uld 
be  co-extensive  with  the  judgment  of  each  individual,  which  would  be  as 
variable  as  the  length  of  the  foot  of  each  individual,  we  ought  rather 
to  adhere  to  the  rule  which  requires  iu  all  cases  a  regard  to  caution 
such  as  a  man  of  ordinary  prudence  would  observe.  That  was  in  sub- 
stance the  criterion  presented  to  the  jury  in  this  case,  and  therefore  the 
present  rule  must  be  discharged.*' 

And  Parisj  B.  said  : — 

"  I  entirely  concur  in  what  has  fallen  from  his  Lordship.  Although 
the  facts  in  this  case  are  new  in  specie,  they  fall  within  a  principle 
long  established,  that  a  man  must  so  use  his  own  property  as  not  to 
injure  that  of  others.  In  TurbervUl  v.  8tamp{^\  which  was  *  an  action  on 
the  case  upon  the  custom  of  the  realm,  quare  negUgenUr  CHsiodivii  ignem 
mirnm  in  clamo  nfo,  iia  quod  per  fiammoi  blada  Quer,  in  quodam 
clanso  ipdu9  Quer,  combmia  fuerunt  ;  after  verdict  pro  Quer  it  was 
objected  that  the  custom  extended  only  to  fire  in  his  house,  or  curtil- 
age (like  goods  of  guests)  which  were  in  his  power :  Non  alloc.  For  the 
fire  in  his  field  was  his  fire  as  well  as  that  in  his  house ;  he  made  it 
and  must  see  that  it  did  no  harm,  and  must  answer  the  damage  if  he 
did.  Every  man  must  nse  his  own  so  as  not  to  hurt  another  :  but  if 
a  sudden  storm  had  risen  which  he  could  not  stop,  it  was  matter  of 
evidence,  and  he  should  have  shewn  it.  And  HoU,  and  Rokeady,  and 
Mgre  were  against  the  opinion  of  Turton,  who  went  upon  the  difi'erenoe 
between  fire  in  a  house  which  was  in  a  man's  custody  and  power,  and 
fire  in  a  field  which  was  not  properly  so ;  and  that  it  would  discourage 
husbandry,  it  being  usual  for  farmers  to  bum  stubble,  &c.  But  the 
Pontiff  had  judgment  according  to  the  opinion  of  the  other  three. 
That  case,  in  its  principles,  applies  closely  to  the  present." 

In  FiUiter  v.  Thippardj^^^  Lord  Denman  discussed  the  principlcj 
as  follows : — 

'*  This  was  a  motion  in  arrest  of  judgment,  on  a  declaration  stating 
(with  some  other  particulars)  that  the  phiintiff  was  possessed  of  a  dose 
in  which  certain  hedges  and  gates  were  standing,  and  several  trees  grow- 
ing ;  that  the  defendant  was  possessed  of  an  adjoining  close  ;  and  that 
{u)  1  8alk.  13.  {V)  11  Q  B.  B.  358. 
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tko  defendant  made  and  kept  a  fire  in  his  dose  in  sach  a  negligent  matt» 
ner,  and  at  a  time  when,  by  leaaon  of  the  then  state  of  the  wind  and 
weather,  it  was  dangerous  and  improper  so  to  do,  that»  throngh  the  negli- 
genee  and  improper  conduct  of  himself  and  his  servants,  and  for  want  oC 
due  .care  and  cantion,  the  said  fire  extended  itself  out  of  his  dose  into 
plaintiff's,  and  the  plaintiff's  trees,  hedges,  fences,  ko.  were  burnt  and  des- 
troyed. 

"  The  ancient  law,  or  rather  cu^m  of  Mugland^  appears  to  have  been, 
that  a  person  in  whose  house  a  fire  originated,  which  afterwards  spread  to 
his  neighbour's  property  and  destroyed  it,  must  make  good  the  loss.  And 
it  is  well  established  that,  where  the  fire  was  occasioned  by  a  servant's 
negligence,  the  owner,  the  master  of  the  house  where  it  begau,  is  answer- 
able for  the  consequences  to  the  sufferer.  And  the  case  of  TurberviUe  v. 
Stamp  i^\  the  last  decided  before  stat.  6  Aim,  c.  Sir,  makes  this  plain 
ami  declares  the  same  principle  where  the  fire  orginates  in  the  defendant's 
close.  The  Act  contemplates  the  probability  of  fires  in  cities  and  towns 
arising  from  three  causes,  the  want  of  water,  the  imperfection  of  party 
walls,  and  the  negligence  of  servants.  The  Act  provided  some  means  for 
supplying  these  material  defects :  but  the  third  section  was  directed  against 
the  moral  one,  the  carelessness  or  negligence  of  servants,  which  (it  ob- 
serves) often  causes  fires :  and  it  imposes  on  ike  servani  by  whose  negli- 
gence the  fire  may  have  been  occasioned  a  fine  of  100^.,  to  be  distributed 
among  the  sufferers  at  the  discretion  of  the  churchwardens,  or  imprisonment 
for  eighteen  months  in  case  of  nonpayment.  Tiie  clause,  raising  the  same 
sum  whatever  the  extent  of  suffering  and  the  number  of  the  sufferers,  and 
inflicting  the  same  penalty  to  whatever  degree  the  negligence  may  have 
been  culpable,  without  any  power  to  lower  the  fiue  or  shorten  the  imprison- 
ment, can  scarcely  be  supposed  to  have  undergone  much  oonsideration  on 
the  part  of  the  legislature.  The  most  usual. cause  of  fires  was  assumed  to 
be  the  negligence  of  servants  :  and  the  enactment  might  operate  to  Induce 
habits  of  caution  in  that  important  class.  The  same  statute,  in  the  sixth 
seetion,  enacts  that,  after  a  day  named,  no  action  shall  be  maintained  against 
aay  person  in  whose  house  or  chamber  any  fire  shall  accidentally  begin, 
nor  shall  any  recompence  be  made  by  such  person  for  any  damage  suffered 
or  occasioned  thereby. 

'<  Both  provisions  seem  to  have  found  favour  with  the  legislature  ;  for 
both  were  re-enacted  by  stat.  12  O.  8.  c.  73.  and  stat.  14  0,  8.  c.  78.('); 
the  hitter  («.  86.)  adding,  to  the  words  '  house  or  chamber,'  *  stable, 
bam,  or  other  building  ;'  and  also  the  words  '  or  on   whose  estate.' 

(w)  1  Comyna's  K.  32.  ;  S.  0. 1  Salk.  13. 
U)  Secti.  84  ind  85  are  alio  retsined  without  alteration  by  stat.  7  &  »  Fie^.  c.  8*.  s.  1.  and 
fched.  (A). 
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"  No  iemck  osn  be  Biore  ooMprehensiye.  We  cannot  doabt  that  Ba- 
ron Fwrke^  in  BiekafSi  v.  Asio^iif)  rightly  vieired  it  as  a  genend  law. 
And*  Uu>ugli  the  word  '  ettati^is  used  in  a  sense  Very  "different  from 
that  which  it  bear8"m  the  language  of  the  law,  it.  clearly  applies  to 
land  not  BaSt  upon,  and  makes  the  owner  of  such  land  liable  in .  the 
same  manner  as  it  had  previously  the  owner  of  buildings. 

"  The  question  then  is  upon  the  meaning  and  effect  of  the.  word 
'  acddeutally,'  here  applied  to  fire.  Xnd  here  a  very  ^n^lar  doubt  has 
arisen  from  the  mode  in  whch  this  enactment  is  discussed  by  Sir  WUUam 
BUiehitofU  in  his  OommeiUaries.  The  passage  is  introduced  by  that  learn- 
ed writer  incidentally,  as  an  illustration  of  the  principle  on  which  mas- 
ters are  held  responsible  for  the  acts  of  their  servants»  *  Upon  this  princi- 
ple, by  the  Common  Law,  if  a  servant  kept  his  master*s  fire  negligently, 
80  that  his  neighbour's  house  was  burned  down  thereby,  an  action  lay 
against  the  master;  because  this  negligence  happened  in  his  service.' 
*  But  now*  (he  proceeds)  '  the  Common  Law  is  altered  by  statute  6  Jnn. 
c.  8.'  (it  should  be  c  31. ;  m.  3,  6.),  *  which  ordains  that  no  action 
shall  be  maintained  against  any,  in  whose  house  or  chamber  any  fire  shall 
accidentally  begin ;  for  their  own  loss  is  sufficient  punishment  for  their  own 
or  their  servant's  carelessness.'  This  reason,  by  the  way,  is  not  stated  in 
the  Act  of  Parliament,  and  must  be  allowed  to  be  very  far  from  satisfac- 
tory ;  because  the  principle  on  which  actions  are  maintainable  is  not  the 
punishment  of  guilty  persons,  but  compensation  to  innocent  sufferers.  Be- 
Mea,  making  servants  punishable  for  fires  resulting  from  their  negligence 
is  no  exemption  of  masters  from  responsibility  for  the  same  fault ;  for  fires 
which  accidentally  begin  are  not  fires  produced  by   negligence. 

'*  It  would,  therefore,  appear  that  Blachlone  had  drawn  a  conclusion 
from  the  enactment  cited,  which  it  by  no  means  sustains.  Lord  Lyndhursi, 
however^  has.  la  some  degree  sanctioned  by  his  high  authority  the  inference 
thus  drawn  by  BUckHone,  in  the  remarks  by  which  he  prefaced  his  deci- 
sion against  Lord  Conterbury'a  petition  ofjnght.(«)  We  must,  however,  oh- 
aerve  that  tbose  remarks  are  wholly  unnecessary  for  the  decision  to  which  he 
came,  and  indeed  are  stated  rather  as  arguments  with  which  that  petitioner 
would  have  had  to  contend,  if  his  cause  had  come  to  a  hearing  on  the 
merits,  than  as  expressing  a  deliberate  opinion. 

'*  It  is  true  that,  in  strictness,  the  word  accidental  may  be  employed  in 
contradistinction  to  wilful,  and  so  the  same  fire  might  both  begin  acciden- 
tally and  be  the  result  of  negligence.  But  it  may  equally  mean  a  fire 
produced  by  mere  chance,  or  incapable  of  being  traced  to  any  cause,  and 

(^)16M.&W.244.  (ff)  1  Bla.  Com.  4S1.  («)  I  Phil  Ch.  B.  306. 
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80  would  stand  opposed  to  the  negligence  of  either  servants  or  masters. 
And,  when  we  find  it  used  in  statnies  which  do  not  speak  of  wilful  fires 
but  make  an  important  provision  with  respect  to  such  as  are  accidental 
and  consider  how  great  a  change  in  the  Law  would  be  effected,  and  how 
great  encouragement  would  be  given  to  that  carelessness  of  which  masters 
may  be  guilty  as  well  as  servant,  we  must-  say  that  we  think  the  plain- 
tiff's construction  much  the  most  reasonable  of  the  two. 

**  Lord  Lyndhurst  remarked  on  the  absence  of  decisions  on  this  point. 
Yet  be  mentions  two  cases,  both  surely  entitled  to  great  weight,  one  tried 
before  Jlderson,  J.,  in  Berks,  the  other  before  Paiteson,  J.  in  Salop,  which 
latter  was  very  fully  discussed  on  a  rule  to  show  cause,  and  decided  by  the 
whole  Court  of  Common  Fleas.(^)  In  both  these  cases  a  plaintiff  recover- 
ed damages  for  a  fire  spreading  to  his  corn  from  the  defendant's  field 
through  the  negligence  of  the  defendant  and  his  servants.  His  Lordship 
says  that  stat.  14  O.  3.  c,  78.  escaped  notice  on  those  occasions.  But, 
if  we  ask  how  it  came  to  be  overlooked^  since  it  would  have  furnished  a 
complete  and  easy  defence,  the  only  answer  can  be  the  universal  impression 
of  the  eminent  lawyers,  both  at  the  bar  and  on  the  bench,  who  took 
part  in  the  argument  and  judgment,  that  the  clause  in  the  building  Act 
respecting  accidental  fires  cannot  apply  to  such  as  are  produced  by  negli- 
gence. 

'*  It  may  be  further  observed,  with  reference  to  this  doctrine,  that  the 
exemption  given  by  this  enactment  cannot  apply.  Its  words  suppose  the 
fire  to  begin  accidentally  on  the  estate  of  him  from  whose  estate  it 
spreads.  Now  this  fire  did  not  begin  accidentally,  but  was  knowingly 
lighted  by  the  defendant  himself.''^ 

So  a  man  mast  not  keep  liis  fences  so  negligently  that  his 
neighbour's  cattle  stray  into  his  ground  and  are  there  accidentally 
injured.  If  he  does^  he  shall  pay  for  it.  So  in  Powell  -  v.  J^ib- 
bury,i^)  where  the  Plaintiff  declared  against  the  Defendant  for  not 
repairing  his  fences,  per  quod  the  plaintiff's  horses  escaped  into  the 

(B)  Vamjhtm  t.  Idenhve,  3  New  Ga.  468. 
(c)  Aad  see  ViteowU  Gmierbwy  t.  I%e  AUy,  Qen,  1.  Ph.  306,  a  carious  case  in  which  tlie  Speak- 
er of  the  llo«M  of^Coromons  soegfat  to  recover  damages  against  the  Qaeen,  for  the  lose  occasioned 
to  his  private  property  by  the  fire  that  burnt  down  tlie  house  of  Parliament.  By  the  Law  of  Eng- 
land, the  tenant  is  bound  to  continue  paying  rent  though  the  premises  are  destroyed  by  fire.  In 
the  case  of  Loffl  r.  Denms.  5  Jur.  lu  8.  p.  727.  Lord  Campbell  points  out  that  by  the  Law  of  Scot- 
land the  tenant  is  relieved  under  such  circumstances  of  his  liability  to  pay  rent,  and  in  v.  Skmfwg, 
15Jnr,058. 

{d)  2  T.  and  J.  391. 
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drfendant's  close,  and  were  there  killed  by  the  falling  of  a  haystack : 
Held,  that  the  damage  was  not  too  remote,  and  that  the  action 
was  maintainable/') 

Still  less  may  he  entice  his  neighbour's  cattle  to  theii^  destruc- 
tion or  injury.    Therefore  ift  Townshend  v.   WathenM) 

''Where  the  defendant  set  traps  baited  with  strong-smelling  flesh  so 
near  the  edge  of  his '  property,  as  thereby  to  entice  the  plain tifiTs  dogs 
in  the  neighbouring  close,  which  were  caught  in  the  traps  and  wounded, 
it  was  held  that  the  defendant  was  liable.  Lord  Ellenhorough  said,  ''  Every 
man  must  be  taken  to  contemplate  the  probable  consquences  of  the  act 
he  does.  And,  therefore,  when  the  defendant  caused  traps  scented  with 
the  strongest  meats  to  be  placed  so  near  to  the  plaintiff's  house  as  to 
influence  the  instinct  of  those  §nimals  and  draw  them  irresistibly  to  their 
destruction,  he  must  be  considered  as  contemplating  this  probable  conse- 
quence of  his  act.  That  which  might  be  taken  as  general  evidence  of 
malice  against  all  dogs  coming  accidentally  within  the  sphere  of  the  at- 
traction which  he  had  placed  there,  must  surely  be  evidence  of  it  against 
those  in  particular  which  were  placed  nearest  to  the  source  of  attrac- 
tion and  within  the  constant  influence  of  it.  What  difference  is  there  in 
reason  between  drawing  the  animal  into  the  trap  by  means  of  his  in- 
stinct which  he  cannot  resist,  and    putting  him  there   by  manual  force?" 

§  11.  A  man  will  be  responsible  for  the  consequences  of  his 
nulawfiU  acts,  whether  they  be  the  result  of  negligence  or  mirfea- 
sance ;  of  omission  or  commission.  Of  the  first,  (non-feasance  or 
omission)  we  may  take  as  illustration  the  ordinary  case  of  non- 
performance of  a  contract,  for  which  damages  lie ;  or  independent 
of  any  contract,  between  the  parties,  the  neglect  of  a  person  on 
whom  the  Law  casts  a  duty,  to  perform  it ;  as  the  refusal  of  an 
ionkeeper  to  entertain,  a  carrier  to  carry,  a  ferry-man  to  ferry,  a 
farrier  to  shoe  a  horse,  and  the  like. 


{e)  The  obligationjo  maintain  the  fences  bordering  a  highway  is  a  qnesUon  of  muoh^^ijnpor- 
tanoe.  It  will  befbnnd  discnssed  in  the  notes  to  the  Leading  Case  of  Dotation  yi  Fayne  2  Sm.  L. 
C  lis.  fiailway  AeCs  asaalty^rovide  for  the  fencing  by  tFe  Company.  I/i  Mmchesier  and  S/uf' 
JUid  Railwi^  (km^iiyyTWaUit  14.  C.  B.  21 S^  as  the  Tympany  were  bound  to  keep  the  gates  of 
their  eroMroads^jiv^s  cloaed,  the  Plaintiff's  horses'were'Beld  lawfully  on  the  Hail,  as  against 
them  :  and  in  Midland  Railway  Company  r.'lMcin,  Ih,  L.  J.  C.  P.  7§, Ihe  same  point  was  nilcd. 
"  if)  9  East.  277. 
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Of  the  second,  the  case  of  SeoU  ▼.  SiepAerd(f)  may  serve  as  an 
example,  where  a  man  who  threw  among  a  crowd  a  lighted  sqnib, 
which  two  persona  successively  threw  away  in  self-defence,  and  which 
ultimately  put  out  the  Plaintiff's  eye,  the  original  thrower  was 
held  responsible. 

m 

§  12.  Again,  when  the  damnum  is  the  consequence  of  the  Plain- 
tiff's  own  act,  which  he  might  have  avoided,  he  shall  not  tax  the 
person  who  has  caused  it,  with  responsibility  for  any  injuria.  Many 
other  illustrations  of  the  principle  on  which  right  to  damages  pro- 
ceeds,  will  be  found  under  other  maxims,  when  we  come  to  dis- 
cuss them.  Such  for  instance  as  &c  utere  tuo  ut  alienum  nan  ladas. 
The  scope  of  this  work  precludes  any  thing  more  than  an  enu* 
meration  of  the  more  striking  points  on  each  subject.  The  books 
themselves  to  which  my  observations  are  but  guide  posts,  must  be 
read.  In  Sard  v.  Blackbum^^)  this  principle  was  well  illustrated. 
There,  an  action  was  brought  for  knowingly  keeping  a  ferocious 
dog  accustomed  to  bite  mankind,  and  which  bit  the  Plaintiff.  The 
Plaintiff  was  a  watchman  of  the  parish,  and  was  bitten  as  he  was 
going  in  the  middle  of  the  day  to  the  Defendant's  house  by  a 
back  way,  which  the  Defendant  contended  was  a  private  way  for 
himself  and  family  only. 

The  Plaintiff  was  alone  at  the  time ;  and  there  was  no  evi- 
dence of  the  reason  of  his  being  in  the  place  where  he  was  bit- 
ten.  There  was  a  notice  **  Beware  of  the  dog,"  but  the  Plaintiff 
could  not  read.  Tindal^  C.  J.,  left  it  to  the  Jury  to  say  on  which 
side  there  was  negligence. 

**  U  the  Plaintiff  was  negligent,  if  he  was  where  he  ought  not  to  have 
been,  or  if  he  neglected  means  of  notice,  he  cannot  recover,  if  the  De- 
fendant placed  the  dog  where  he  might  injure  persons,  not  themselves 
in  fault,  he  is  responsible. 

'*The  Plaintiff  certainly    is  not  entitled  to    recover   in    this  action,  if 

C^)  2.  W.  Blac  892.— 1.  Sm.  L.  0.  S43.,  the  note  to  which  is  priDcipaUy  dedicated  to  a  consider- 
ation  of  the  proper  form  of  action  where  the  injury  is  immediate  or  consequential,  with  which  we 
need  not  puude  onrselTet.  The  Common  Law  procedure  Act  of  1852  has  gone  far  to  destroy 
the  importance  of  snch  distinction^  in  English  Courts.  The  student  need  not  trouble  himself  about 
'  case*  and  *  trespass* '  assumpsit*  and  '  trorer.*  The  bearing  as  to  "  forms  of  action**  is  inapplica- 
ble in  Mofnssil  Courts :  and  the  sooner  it  beeomes  obsolete  in  Her  Msjesty's  Courts  the  better. 

(A)  4  C.  a  P.  297,  and  see  observations  and  cases  in  5  Jur.  n.  s.  pt.  2.  p.p.  241-283. 
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lie  was  injured  by  his  own  fault.  There  is  no  evidence  to  show  why 
the  Plaintiff  was  on  the  spot  in  qaestion,  whether  with  a  lawful  or 
unlawful  object.  The  Law,  however,  would  rather  presume  a  lawful  ob- 
ject ;  and  there  is  no  improbability  in  his  having  one,  for  he  was  on 
one  of  the  ways  to  the  house  itself  at  mid-day,  although  certainly  it 
was  not  the  most  public  and  usual  way.  If  he  was  lawfully  there,  I 
do  not  think  the  mere  fact  of  the  Defendant's  having  put  up  the  notice 
relied  on  would  deprive  him  of  his  remedy.  The  mere  putting  up  the 
notice  is  not  sufficient  for  this,  unless  the  party  injured  is  at  least  in 
such  a  condition  as  to  be  able  to  become  cognisant  of  its  contents. 
The  Plaintiff  could  not  read  ;  the  notice,  therefore,  furnished  no  informa- 
tion to  him ;  and  there  were  no  circumstances  in  the  way  in  which 
the  dog  was  kept  to  apprise  him  of  the  danger.  If,  therefore,  he  had 
a  right  to  be  where  he  was,  I  see  no  fault  or  negligence  in  him  to 
deprive  him  of  his  remedy.  Still  the  Defendant  will  not  be  liable  un- 
less he  is  in  fault ;  unless  he  knows  the  character  of  the  dog*  which 
he  certainly  did  in  this  instance,  and  unless  he  keeps  it  improperly  with 
that  knowledge.  The  mere  putting  up  tha  notice  does  not,  I  think,  in 
this  case  excuse  him.  But  it  is  said,  that  he  has  a, right  to  keep  a 
fierce  dog  to  protect  his  property.  He  certainly  has  so ;  but  not,  in 
my  opinion,  to  place  it  on  the  approaches  to  his  house,  so  as  to  in- 
jure ^sons  exercising  a  lawful  purpose  in  going  along  those  paths  to 
the  house.  If  the  dog  was  placed  in  such  a  situation  that  he  could  in- 
jure the  Plaintiff,  ignorant  of  the  notice,  and  going  for  a  lawful  pur- 
pose to  the  house  by  a  way  which  he  was  entitled  to  use,  I  think  the 
Defendant  would  not  be  protected  from  this  action." 

The  maxim  of  the  Roman  Law  is,   *  Quod  quis  ex  culp^  bhB  dam- 
.  num  sentit,  non  intelligitnr  damnum  senHreJ      No  man  is  injured 
by  what  he  suffers  though  his  own  fault.     Li  Hale  v.  Barlaw^ih  Bj/les^ 
J.f  in  charging  the  Jury  said:— 

**  It  used  to  be  thought  if  a  man  knew  there  was  a  nuisance  and  went 
and  lived  near  it  he  could  not  recover,  because  it  was  said  it  is  he 
that  goes  to  the  nuisaiiee  and  not  the  nuisance  to  him;  that  used  to  be 
thought  100  years  ago  to  be  the  Uiw»    That  however  is  not  the  law  now." 

The  two  questions  in  every  case  of  nuisance  are— 1st,  Is  it  a  pro- 
per place  for  carrying  on  the  trade  complained  of;  and  2ndly.  If  not^ 
then  is  the  nuisance  such  as  to  make   the   enjoyment  of   life  and 


(0  4  Jur.  0. 1.  1019. 
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property    uncomfortable.     In    Ellioison   v.  Feeihamij)  long   user  was 
held   a  justification  of  a  noisy    trade.W 

So  if  a  man  builds  so  near  my  land,  that  I  can  block  out  his 
light  and  air  by  running  up  a  wall,  I  may  do  so  without  being 
*  liable  to  an  action  ;  for  it  was  his  folly  to  choose  such  a  site ; 
though  if  I  permit  him  to  enjoy  his  air  and  light  undisturbed  for 
twenty  years,  I  shall  not  then  be  permitted  to  obstruct  them. 
The  Plaintiff  closed  up  his  ancient  lights  for  19  years,  but  upon 
Defendants  building  so  as  to  obstruct  them,  reopened  them.  Held  that 
the  Plaintiff  was  entitled  so  to  do,  unless  he  had  so  closed  up 
the  lights,  as  to  manifest  an  intenliqn^  of  fiermanently  abandon- 
ing them,  or  to  lead  Defendant  to' incur  expense  or  logaT  m  the 
reasonable  belief  tliaT  they  haJ  been  permanently  abandoned.  Stokes 
V.  SignarsS^^  ' 

§  13.  This  principle  of  negligence  is  of  frequent  application  in 
cases  of  collision  between'  ships,  in  whicli  it  is  essential  to  the 
Plaintiff  to  show  that  the  act  was  not  the  consequence  of  any 
negligence  or  misfeasance  on   his  part.      Of  this  more  hereafter. 

§  14«  But  this  rule  has  qualifications.  Mr.  Mayne  writes  Is  fol- 
lowsW : — 

**  The  rule  has  been  laid  down  and  repeatedly  recognised,  that  al- 
though there  may  have  been  negligence  on  the  part  of  the  Plaintiff,  yet 
unless  he  might  by  the  exercise  of  ordinary  care  have  avoided  the  conse- 
quence of  the  Defendant's  negligence,  he  is  entitled  to  recover  ;  if  by 
ordinary  care  he  might  have  avoided  them,  he  is  the  author  of  his 
own  wrong.  And  where  the  immediate  cause  of  the  accident  is  the  De- 
fendant's fault,  80  that  without  it  the  accident  could  not  have  happened 
at  all,  it  is  no  answer,  that  only  for  the  Plaintiff's  negligence  io  some- 
thing collateral  to  the  immediate  cause  of  the  injury,  it  or  part  of  it 
might  have  been  avoided. («)  For  instance,  where  two  omnibusea  were 
raciDg,  and  one  struck  against  the  other,  it  appeared  that  if  the  omni- 
bus in  which  Plaintiff  was  riding  had  been  driving  slower,  it  might 
have  been  pulled  up  after  a  collision,  and  the  accident   prevented.    And 

0)  2  Bing.  N.  C.  p.  134  (/)  8  mii*  and  Siacibttm,  SI. 

H)  4  BiDg.  N.  G.  183.  («)  Hnyne  ou  Dtmikges,  p.  31. 

(n)  If  6m/ for  PlnintifTt  default  the   collision  could  not  have  happened,  there  the  Plaintiff  can 
maintain  no  action.    Bnt  it  Defendant  by  ordinary  care  could  have  avoided  the  oonaeqaenoea  of 
•  any  negligence  on  the  part  of  the  Plaintiff— tlien  the  PUintiff  is  entitled  to  recover,    TV^v. 
W^rMon,  5  Jur.  n.  i.  22? 
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eo  Were  the  injury  to  Plaintiff  was  caused  by  a  steam  boat  collision 
ta  which  the  Plaintiff  was  hurt  by  the  falling  of  an  anchor  in  his  own 
vessel :  held»  that  eren  if '  it  had  been  shown  that  the  anchor  had  been 
negligently  stowed,  and  that  the  Plaintiff  ought,  not  to  have  been  in  that 
part  of  the  vessel,  (which  however  the  Jury  negatived),  this  would  have 
been  no  answer :  that  a  man  who  is  guilty  of  a  wrong,  and  thereby 
produces  mischief  to  another,  has  no  right  to  say  part  of  that  mischief 
would  not  have  happened  if  you  had  not  been  yourself  guilty  of  some 
negligence,  and  that  where  the  negligence .  did  not  in  any  degree  contri- 
bute to  the  immediate  cause  of  the  accident,  negligence  ought  not  to 
be  set  up  as  an  answer." 

So  in  Davies  v.  ManiSP' — 

"Where  the  defendant  negligently  drove  his  horses  and  waggon  against 
and.  killed  an  ass,  which  had  been  left  in  the  highway  fettered  in  the 
forefeet,  and  thus  unable  to  get  out  of  the  way  of  the  defendant's  wag- 
gon, which  was  going  at  a  smartish  pace  along  the  road,  it  was  held, 
that  the  jury  were  properly  directed,  that  although  it  was  an  illegal  act 
on  the  part  of  the  plaintiff  so  to  put  the  animal  on  the  highway,  the 
plaintiff  was  entitled  to  recover," 

There  Parke ^  B.  said  :— 

*'  This  subject  was  fully  considered  by  this  Court  in  the  case  of  Bridge 
V.  The  Qramd  Junciion  Railway  Oompanjf(p),  where,  as  appears  to  me,  the 
correct  rule  is  laid   down  concerning   negligence,  namely,  that  the  negli- 
gence which  is  to  preclude  a  plaintiff  from  recovering  in  an  action  of  this 
nature,  must  be  such  as  that  he  could,  by  ordinary  care,  have  avoided  the 
consequences  of  the   defendant's   negligence,    I  am  reported  to   have  said 
in  that  case,  and   I  believe  quite  correctly,   that  *  the  rule  of  law  is  laid 
down  with  perfect  correctness  in  the  case  of  Butkrfield  v.  Forre$ter,  that, 
altlioagh  there  may  have  been  negligence  on  the  part  of  the  plaintiff,  yet 
unless  he  might,  by  the  exercise  of  ordinary  care,  have  avoided  the  oonse- 
qnences  of  the   defendant's   negligence,   he  is   entitled   to  recover  ;  if  by 
ordinary  care  he  might  have  avoided  them,  he  is  the  author  of   his  own 
wrong.*    In  that  case  of  Bridge  v.  Orand  Junction  Railway  Company,  there 
was  a  plea  imputing  negligence  on  both  sides ;  here  it  is  otherwise ;  and 
the  Judge  simply  told  the  jury,  that  the  mere  fact  of  negligence  on  the 
part  of  the  plaintiff  in  leaving  his  donkey  on  the  public  highway,  was  no 
answer  to  the  action,  unless  the   donkey's  being  there  was  the  immediate 
cause  of  the  injury ;  and  that,  if  they  were  of  opinion  that  it  was  caused 
by  the  fault  of  the  defendant's  servant   in   driving  too  fast,  or,  which  is 

(p)  10  M.  and  W.  646.  (/>)  3  M.  &  W.  216. 
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the  same  thing,  at  a  smartish  pace,  the  mere  faet  of  potting  the  aiss  apon 
the  road  woald  not  bar  the  plaintiff  of  his  action.  All  that  is  perfectly 
<iorrect ;  for,  although  the  ass  may  have  been  wrongfully  there,  still  the 
defendant  was  bound  to  go  along  the  road  at  such  a  pace  as  would  be 
likely  to  prevent  mischief.  Were  this  not  so,  a  man  might  justify  the 
driving  over  goods  left  on  a  public  highway,  or  even  over  a  man  lying 
asleep  there,  or  the  purposely  rnnning  against  a  carriage  going  on  the 
wrong  side  of  the  road.*' 

But  in   Thorogood  v.  Bryanji)  it  was  held  that— 

**  One  who  sustains  an  injury  from  a  collision  with  a  carriage  or  a 
vessel,  cannot  maintain  an  action  against  the  owners  of  such  carriage  or 
vessel,  if  negligence  either  on  his  own  part,  or  on  the  part  of  those  hav- 
ing the  guidance  of  the  carriage  or  vessel  in  which  he  is  a  passenger, 
conduced  to  the  accident,  and  such  injury  might  have  been  avoided  by 
the  exercise  of  reasonable  care  on  his  part  or  their  part.'Yr) 

And  the  judgments  are  so  important  that  they  should  be  studied. 
CoUma%i  3.  said  :— 

"  The  case  of  Tkorogood  v.  Brt/an  seems  distinctly  to  raise  the  ques- 
tion whether  a  passenger  in  an  omnibus  is  to  be  considered  so  far  identi* 
fied  with  the  owner,  that  negligence  on  the  part  of  the  owner  |r  his 
servant  is  to  be  considered  negligence  of  the  passenger  himself.  As  I 
understand  the  law  upon  this  subject,  it  is  this, — that  a  party  who  sus- 
tains an  injury  from  the  careless  or  negligent  driving  of  another,  msy 
maintain  an  action,  unless  he  has  himself  been  guilty  of  such  negligence 
or  want  of  due  care  as  to  have  contributed  or  conduced  to  the  injury. 
In  the  present  case,  the  negligence  that  is  relied  on  as  an  excuse,  is, 
not  the  personal  negligence  of  the  party  injured,  but  the  negligence  ol  tbe 
driver  of  the  omnibus  in  which  he  was  a  passenger.  But  it  appears  to 
me,  that,  having  trusted  the  party  by  selecting  tbe  particular  eonve}- 
ance,  the  plaintiff  has  so  far  identified  himself  with  the  owner  and  her 
servants,  that,  if  any  injury  results  from  their  negligence,  he  must  be 
considered  a  party  to  it.  In  other  words,  the  passenger  is  so  far  identi- 
fied with  the  carriage  in  which  he  is  travelling,  that  want  of  care  on  the 
part  of  the  driver  will  be  a  defence  of  the  driver  of  the  carriage  which 
directly  caused  the  injury."(#) 

(£)  8  C.  B.  116. 

('-)  The  Plftintiff,  a  child,  ander  the  care  of  its  grandmother,  was  injured  partly  owing  to  negli- 
gence of  the  I)eliendant  and  partly  to  the  negligence  of  the  grandmother.  Held  that  no  action  waa 
maintainable.    Wade  ▼.  Great  EatUm  Eaihcmy  Co*  27  L.  J.  n.  1.  Q.  B.  417. 

(#)  This  seems  to  be  the  supposition  which  the  learned  editors  of  the  third  edition  of  Sm$tk*§ 
Leading  Cases  designate  as  "  inconceivable.'* 
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Mottle,  J.  said  :— 

*'  I  agree  witb  my  brother  CoUman  in  thinking  that  the  rule  in  ThorO' 
good  V.  Bryan  ought  to  be  discharged.  This  is  an  action  brought  to  re- 
cover damages  against  an  omnibus  proprietor  for,  negligently  causing  the 
death  of  the  plainlilTs  husband,  by  knocking  him  down  and  driving  over 
him  as  he  had  just  alighted  from  another  omnibus.  My  brother  WiUiams^ 
in  leaving  the  case  to  the  jury,  told  them,  that,  if  they  should  be  of 
opinion  that  the  occurrence  was  purely  accidental,  or  that  the  deceased, 
or  the  driver  of  the  omnibus  by  which  '  he  was  carried,  had  by  any 
negligence  or  want  of  care  on  their  part  contributed  to  the  accident,  (hey 
must  find  for  the  defendant  The  jury  having,  upon  that  direction,  found 
for  the  defendant,  it  must  be  assumed  that  they  found  that  there  had 
been  negligence  on  the  part  of  the  driver  of  the  omnibus  in  which  he 
was  a  passenger.  The  case  is  an  important  one,  inasmuch  as  it  is  in 
some  degree  novel,  though  somewhat  similar  in  principle  to  Bridge  v. 
The  Grand  Junction  Railway  Company,  where,  in  case  against  a  railway 
company  for  the  negligent  management  of  a  train,  whereby  it  ran  against 
another  train  in  which  the  plaintiff  was  a  passenger,  and  injured  bim,  a 
plea  that  the  persons  having  the  management  of  the  train  in  which  the 
plaintiff  was,  managed  it  so  negligently  and  improperly,  that,  in  pari 
by  lAeir  negligence,  the  defendants'  traip  did  the  mischief,-— was  held 
bad.  The  Court  of  Exchequer  there  seem  to  have  thought, — though  it 
was  not  necessary  to  decide  it, — that,  where  there  is  negligence  on  both 
sides,  the  action  cannot  be  maintained.  Although  I  at  one  time  enter* 
taioed  a  contrary  impression,  upon  further  consideration  I  incline  to  think, 
that,  for  this  purpose,  the  deceased  must  be  considered  as  identified  with 
the  driver  of  the  omnibus  in  which  be  voluntarily  became  a  passenger, 
and  that  the  negligence  of  the  driver  was  the  negligence  of  the  deceas- 
ed. If  the  deceased  himself  had  been  driving,  the  case  would  have  been 
quite  free  from  doubt  So,  there  could  have  been  no  doubt,  had  the  driver 
been  employed  to  drive  him,  and  no  one  else.  On  the  part  of  the  plaintiff, 
it  is  suggested  thaft  a  passenger  in  a  publie  conveyance  has  no  control  ever 
the  driver.  But  I  think  that  cannot  with  propriety  be  said.  He  selects  the 
oooveyanoe.  He  enters  into  a  contract  with  the  owner,  who,  by  his  servant 
the  driver,  be  employs  to  drive  him.  If  he  is  dissatisfied  with  the  mode 
of  conveyance,  he  is  not  obliged  to  avail  himself  of  it.  According  to  the 
terms  of  his  contract,  he  unquestionably  has  a  remedy  for  any  negligence 
on  the  part  of  the  person  with  whom  he  contracts  for  the  journey.  It  is 
somewhat  remarkable  that  actions  of  this  sort  are  almost  invariably  brought 
against  the  rival  carriage  or  vessel, — which  is  only  to  be  accounted  for  by 
that  party  spirit  which  more  or  less  enters  into  every  transaction  of  life.  If 
there  is  negh'gence  on  the  part  of  those  who  have  contracted  to  carry  the 
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passengers,  those  who  are  injured  have  r  clear  and  undoubted  remedy  against 
them.  But  it  seems  strange  to  say,  that,  although  the  defendant  would 
not^  under  the  circumstances,  be  liable  to  the  owner  of  tiie  other  omnibus 
for  any  damage  done  to  his  carriage,  he  still  would  be  responsible  for  an 
injury  to  a  passenger.  The  passenger  is  not  without  remedy.  But,  as 
regards  the  present  defendant,  he  is  not  altogether  without  fault.  He 
chose  his  own  conveyano^,  and  must  take  the  consequences  of  any  default 
of  the  driver  whom  he  thought  fit  to  trust.  For  these  reasons,  it  seems 
to  me  that  the  direction  of  my  brother  JTilliams  was  quite  correct,  and 
that  the  rule  should  be  discharged." 

Cresiwell,  J.  said  : — 

*'  I  am  of  the  same  opinion.  I  must  own  I  should  not  have  been 
sorry  if  the  point  could  have  been  raised  upon  a  bill  of  exceptions.  The 
subject  is  an  important  one,  and  ought  to  be  definitively  set  at  rest.  I 
incline  to  think  that  the  opinion  thrown  out  by  the  Court  of  Eichequer 
in  Bridge  v.  The  Orcmd  JunciioH  Railway  Company^  is  the  correct  one. 
If  the  driver  of  the  omnibus  the  deceased  was  in,  had,  by  his  n^ligence, 
or  want  of  due  care  and  skill,  contributed  to  any  injury  from  a  collision, 
his  master  clearly  could  maintain  no  action.  And  I  must  confess  I  see 
no  reason  why  a  passenger  who  employs  the  driver  to  convey  him,  stands 
in  any  better  position.  For  these  reasons,  I  think  the  plaintiff  tu  this 
case  was  not  entitled  to  recover." 

V.  Williams,  J.  said  : — 

"  I  am  of  the  same  opinion.  I  tMnk  the  passenger  must,  for  this  pur- 
pose, be  considered  as  identified  with  the  person  having  the  management  of 
the  omnibus  he  was  conveyed  by."  And  here  it  may  be  observed  that  the 
occurrence  of  the  injury  itself  (where  the  accident  is  not  of  a  nature 
consistent  with  the  abuse  of  negligence)  is  prima  facie  proof  negligeooe 
Bird  V.  The  Qreai  Northern  Railway   CompanyA^ 

§  15.  There  is  a  class  of  cases  on  which  it  may  be  necessary 
to  remark,  where  the  right  to  sue  for  misfeasance  or  nonfeasance 
arises  from  privity  of  contract  between  the  parties.  In  the  words 
of  Tindal,  C.  J.,  in  Boorman  v.  Broton.i^) 

'*  That  there  is  a  large  class  of  cases  in  which  the  foundation  of  the  ac- 
tion springs  out  of  privity  of  contract  between  the  parties^  but  in  which, 
nevertheless,  the  remedy  for  the  breach,  or  non-performance,  is  indifferent- 
ly either  assumpsit  or  case  upon  tort,  is  not  disputed.  Such  are  actions 
against   attorneys  surgeons,  and  other  professional  men,  for  want  of  coropc- 

{tl  28  L.  J.  n.  5.  Exch.  3.  («)  3  Q.  B.  R.  525.  affd.  U.  CI.  &  P.  p.  1. 
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tent  skill  or  proper  care  in  the  service  they  undertake  to  render  :  actions 
against  common  carriers,  against  ship  owners  on  bills  of  lading,  against 
bailees  of  different  descriptions  :  and  numerous  other  instances  occur  iu 
irhich  the  action  ia  brought  in  tort  or  contract  at  the  election  of  the  plain- 
tiff. And,  as  to  the  objection,  that  this  election  is  only  given  where  the  plain- 
tiff sues  for  a  miafeasanc^  and  not  for  a  nonfeasance,  it  may  be  answered 
that  in  many  cases  it  is  extremely  difficult  to  distinguish  a  mere  nonfea- 
sance from  a  misfeasance  ;  as  in  the  particular  case  now  before  us,  wliere  the 
contract  stated  in  the  declaration  on  the  part  of  the  broker  is,  in  substance, 
to  deliver  the  goods  of  the  plaintiffs  to  the  purchaser  on  pnyment  of  the 
price  in  ready  money,  and  where,  if  the  broker  delivers  without  receiving 
the  price,  the  breach  of  his  direct  undertaking  is  as  much  a  wrongful  act 
done  by  him,  that  is  a  misfeasance,  as  it  is  a  nonfeasance,  the  distinction 
between  the  two  being,  in  that  case,  very  fine  and  scarcely  perceptible. 
Bot,  further,  the  action  of  case  upon  tort  very  frequently  occurs  where 
there  is  a  simple  nonperfcjrmance  of  the  contract,  as  in  the  ordinary  in- 
stance of  case  against  ship  owners,  simply,  for  not  safely  and  securely 
delivering  goods  according  to  their  bill  of  lading  ;  and  as  in  the  case  of 
CoggB  y,  Bernards^)  where  an  undertaking  is  stated  in  the  declaration  as 
the  ground  of  action  :  and,  to  give  no  further  instance,  the  case  of  Mar- 
geiU  V.  WtUtanuS^)  where  the  decision,  that  the  plaintiff  was  entitled  to 
nominal  damages  without  proof  of  any  actual  damage,  rests  entirely  on  the 
consideration  that  the  action,  an  action  on  the  case,  was  founded  on  a 
contract,  not  on  a  general  duty  implied  by  Law. 

"  The  principle  in  all  these  cases  would  seem  to  be  that  the  contract 
creates  a  duty,  and  the  neglect  to  perform  tliat  duty,  or  the  nonfeasance, 
is  a  ground  of  action  upon  a  tort." 

§  16.  Again  where  the  act  done  affects  the  entire  community, 
the  public  nature  of  the  wrong  as  it  were  swallows  up  the  pri- 
vate grievance  :  the  lesser  merges  in  the  greater,  and  the  remedj 
is  by  indictment:  though  if  any  individual  have  received  a  special 
injury  from  such  act,  he  may  have  his  civil  actiou.C*^  The  ordinary 
illustration  is  this ;  A  cuts  a  trench  across  a  high  way.  This  is  a  pub- 
lic nuisance ;  and  indictment  is  the  remedy.  But  if  B  falls  into  the 
ditch,  and  injure  himself,  an  action  will  lie.  Thus  in  Daniels  v.  Pot- 
ler(y)  9n  action  was  brought  for  negligently  permitting  the  flap  of  the 
Defendant's  cellar  to  remain  unfastened,  whereby  it  fell  upon  and  broke 

(v)  2  Id,  Baym,  909.  (v) }  B.  4^  M  415. 

(jr)  UardcatGe  v.  The  South  Forhhire  Saiiway  and  River  Dun  Company,  5  Jut,  N.  1,  ]60. 

(y)  40.  and  P.  263. 
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the  plaintiff's  legs.  It  appeared  in  evidence  that  the  flap  vas  |iUi- 
ced  in  a  slanting  position,  on  a  projecting  ledge^  about  a  foot 
above  the  pavement ;  it  was  not  fastened  in  any  way,  but  merely 
leaned  against  the  window  of  the  defendant's  warehouse  and  the 
house  adjoining.  One  of  the  plaintiff's  witnesses  said,  that  the  pass- 
ing of  a  stage-coach  or  heavy  waggon  might  have  the  effect  of 
shaking  it  down.  ThjB  defendant's  witnesses  stated,  that  the  flap 
was  pulled  over  by  some  boys  who  were  playing  about,  and  who, 
though  warned  by  defendant's  men,  would  not  go  away  ;  and  that 
the  flap  had  been  placed  in  the  same  way  for  many  years,  and 
that  no  accident  had  happened.     Tindal,  ,C.  J.  said  :— 

"  The  defendants  were  bound,  in  placing  the  flap,  to  use  such  pre- 
caution as  would  preserve  it  under  all  ordinary  circumstances  from  falling 
down;  but  if  it  was  so  secured,  and  a  third  person  over  whom  they 
had  no  control,  came  and  removed  it>  then  I  •  think  the  defendants  will 
not  be  liable.  Tiie  plaintiff  says,  that  the  flap  fell  in  consequence  of 
the  negligence  of  the  defendants ;  the  defendants'  case  is,  that  it  wa» 
placed  securely,  and  that  a  wrong-doer  pulled  it  over  on  the  plaintiff, 
and  your  verdict  will  be  for  the  plaintiff  or  defendants  according  as 
you  believe  the  one  or  the  other  of  these  stories.  There  is  no  doubt 
as  to  the  Law  of  the  case.  The  question  for  your  consideration  will 
be,  whether  upon  this  occasion  the  defendants,  and  their  servants  did 
use  due  and  ordinary  care  in  pUcing  up  this  flap  so  as  to  prevent 
any  accident  from  happening.  It  might  certainly  have  been  secured  by 
a  string,  or  by  a  hook,  or  by  some  person  holding  it,  if  that  were 
necessary  to  the  security  of  it.  A  tradesman  under  such  circumstances 
is  not  bound  to  adopt  the  strictest  means,  but  he  is  bound  to  use 
such  care  as  any  reasonable  man  looking  at  it  would  say  is  suffici- 
ent, and  if  he  does  use  such  care  in  the  placing  of  the  flap, 
and  a  wrong-doer  comes  and  displaces  it  from  the  position  in  which  it 
has  been  placed,  it  being  that  in  which  a  careful  man  would  place  it» 
he  will  not  be  answerable  in  an  action,  but  the  party  must  look  for 
compensation  to  such  wrong-doer  who  so  disphiced  it." 

"The  Jury  found  for  the  Plaintiff." 

So,  too,  in  Proctor  v.  Harrui*)  where  the  action  was  brought 
against  a  publican  for  leaving  open  a  trap  door  on  the  foot-pave- 
ment, in  the  evening,  after  the  lamps  were  lighted.  It  appeared 
that  the  defendant  had,  immediately  before  the  accident    dccuned, 

(s)  4.  C.  and  P.  857. 
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been  lowering  a  butt  of  beer  into  his  oellar  through  this  very  aper- 
ture.    Tindal,  C.  J.^  in  summing  up^  said :-» 

"The  question  is,  whether  a  proper  degree  of  osution  wss  used  by 
the  defendant.  Ue  was  not  bound  to  resort  to  every  mode  of  security 
that  could  be  surmised,  but  he  was  bound  to  use  such  a  degree  of 
care  as  irould  prevent  a  reasonable  person*  acting  with  an  ordinary  de« 
gree  of  care,  from  receiving  any  injury.  The  public  have  a  right  to  walk 
along  these  footpaths  with  ordinary  security.  It  may  be  said,  on  the 
one  hand,  that  these  kinds  of  things  must  be,  and  that  trade  cannot  be 
carried  on  without  them  ;  but,  on  the  other  hand,  it  must  be  under- 
stood that  as  they  are  for  the  private  advantage  of  the  individual,  he 
is  bound  to  take  proper  care,  when  he  is  using  his  cellar,  to  prevent 
injury.  With  respect  to  the  plaintiff,  you  will  have  to  consider  whether 
there  was  so  little  care  and  caution  on  his  part,  that  he  was  himself 
guilty  of  negligence  in  running  into  the  danger.  If  there  has  been  suffi- 
cient light,  most  likely  it  would  have  prevented  him  from  falling  in.  A 
more  infirm  person  might  have  sustained  a  greater  injury  than  it  ap* 
pears  the  plaintiff  has  received.  The  question  is,  whether  you  think  this 
flap  was  in  the  nature  of  a  nuisance,  used  in  the  manner  it  was,  and 
whether,  looking  to  all  the  circumstances  the  plaintiff  fell  in,  owing  to 
the  negligence  and  carelessness  of  the  defendant,  in  not  sufficiently  pro- 
tecting the  place  at  this  hour,  being  after  dark.  If  you  think  so,  you 
will  find  for  the  pbintiff.  But  if  you  think  that  the  plaintiff  did  not 
himself  use  due  caution  in  the  matter,  then  you  will  give  your  verdict 
for  the  defendant." 

The  rule  is  one  of  public  policy  and  V.  C.  Siuar^  says  in 
Wickkam  v.  QairiU^^)  :— 

*'It  has  been  decided  again  and  again  and  it  has.  been  distinctly 
stated  by  Lord  TenierdoH  in  the  case  of  Stone  v.  Mafh,{^)  that 
when  public  policy  ceases  to  operate  the  rule  must  cease  also." 

In  Wieiham  v.  Oatrill  a  Banker^s  Clerk  had  misappropriated  his 
master^s  funds— -but  the  false  entries  were  not  discovered  until 
after  his  death.  The  master  having  filed  a  Bill  against  the  per- 
sonal rqiresentatives  of  the  Clerk  for  an  account^  the  defendants 
demurred  on  the  ground  that  the  acts  of  the  Clerk  were  felonious 
and  therefore  could  not  be  made  the  ground  of  a  suit  in  Equity. 
Held,  that  the  Clerk  having  died  before  the  felony  was  discovered, 
the  role  of  public  policy  never  came  into  operation.  Demurrer 
overraled  with  costs. 

(<)  18  Jnr.  768.  {b)  6  B.  and  Cr.  561. 
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§  !?•  Pwth^  if  the  cbunages  amount  to  a  felon j»  tbe  private  t^ 
niedy  is  suspended  until  publici  justiee  ia  vindicated  :  for  othennae 
compounding  felonies  would  be  at  a  premium.  Man;  more  would 
pwfer  their  private  interest  to  their  public  duty.  But  in  IFiiie  ▼. 
Spe^ii^d^y  it  was  held  that— 

"An  actioa  of  trover  is  maintaioahle  to  recover  the  value  of  goods 
which  have  been  sUAen  from  the  plaintiff,  and  which  the  defendant  has 
innocently  purchased,  although  no  steps  have  been  Uken  to  bring  the  thief 
to  justice ;  for  the  obligation  which  the  bw  imposes  on  a  person  to  prose- 
cute the  party  who  has  stolen  his  goods,  does  not  apply  where  the  action 
is  against  a  third  party  innocent  of  the  felony.'*(<0 

§  18.  But  it  is  not  so  in  a  case  of  mere  misdemeanor,  such  as, 
assault,  battery,  or  libel ;  where  the  remedy  is  two-fold.  Here  the  indi- 
vidual injured  may  pursue  bis  public  or  private  remedy  at  his  option. 

§  19.  It  remains  to  make  a  few  farther  observations  which  may 
direct  the  Judge  in  dealing  with  the  question  of  "damages."  "  Dama- 
ges," says   Mr.   MayneS^) 

"Are  the  pecuniary  satisfaction  which  a  plaintiff  may  obtain  by  success 
iu  an  action.  They  may  rise  to  almost  any  amount,  or  they  may 
dwindle  down  to  being  merely  nominal.  They  may  be  governed  by 
rules  so  strict  as  to  enable  the  Judge  to  dictate  their  amount  as  a  matter 
of  Law ;  or  they  may  be  left,  within  loose  limits,  almost  entirely  to 
the  discretion  of  the  jury.  It  becomes,  then  a  most  important  inquiij 
to  ascertain  the  principles  by  which  they  are  measured,  and  the  species 
of  sridence  by  which  they  may  be  aggravated  or  reduced.  I  propose, 
IU  the  following  work,  firit  to  state  briefly  the  actions  in  which  damages 
may  be  reoowed  ;  then  to  examine  the  mlas  by  which  they  aie  measur- 
^  ;  and  finaUy  to  inquire  into  the  practice  which  prevails  in  Westminster 

(c)  13  M.  and  W.  603. 
(d)  A  .iKkrial  ca.e  W.S  ««t  up  in  the  4ih  Term  of  the  year  M63  to  *•  Soprene  GoarV  <«^ 

^^  «T  ^^H'^^"  '**•  °^*"*'"  "^  ^^'  ^'^ "  ^  ^^'  ^^*y  of  a  pUintiff  sning  to  wcoter 
Z  '^:'^'\'^^';;:^^^'^^'^  and  he  had  wrongfully  appropriat^,  the  8th 

S«.ofUieBread»orTni.tAat(XIlUfl860>dedarin,«ich«i  actW^^^  lieeJ  wm«^ 
argned,btttJ,«fo,<^.  J.,  decided  that  a  pro.«mtion  for  felony  wae  not  a  oonditioa  praeedent^  «- 
bg  at  Law,  ina«nach  a.  there  was  no  animus  furandi  in  the  original  taking.    To  have  held  that 

^l*"*^,?^^^^^  '  "^""^  ""*  ^  prosecnted  criminally  wonld  have  brought  the 
*f^?K  f  .*"'  "^i  ^"^  ^  ^'^'^  ^fi»^.l  S  It  L  a  700.^1.0^.  J.,  expre«ly  «y. 
that  the  rule  has  new  been  applied  to  any  caaeie»»pt  tort..  Inacaae  before  Mr.  JortieeJwi. 
if  on.  m  the  4th  Term  of  1869,  it  wa.  held  that  the  act  must  clearly  appear  to  b.  ftlony  in  order  tp 
•top  the  nghtof  action.  There  parUe.  had  broken  into  a  hou«j,  and  carried  away  jeweU,  4c  •  but 
It  wasmexerciw^ofanassertedrightof  property.  ITie  pUintiff  too  had  been  to  the  ftilice,  where 
he  was  referred  to  a  Cifil  Suit 
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a$  to  tke  pleading  and  assesiineiii  of  damages,  and  to  point  out  ^e  oatei 
in  whiek  the  Court  will  leview  tke  de^ttoat  arrired  at  by  a  Jury.'* 

§  20.  Let  US  now  eousider  the  principles  which  hate  been  laid 
down  for  measuring  damages  in  actions  founded  ttpon  contracts 
and  actions   founded  upon  torts. 

•*  In  the  case  of  contracts"  writes  Mr,  Mayne,^  **  the  measure  of 
damages  is  much  more  strictly  confined  thait  in  cases  of  tort.  As  a  gene- 
ral rule,  the  primary  and  immediate  result  of  the  breach  of  contract 
can  alone  be  looked  to.  Hence»  in  the  -case  of  non-payment  of  money, 
no  matter  what  the  amount  of  inoonvenienoe  Sustained  by  the  plaintiff, 
the  measure  of  damages  is  the  interest  of  the  money  only.  So  where 
the  oontraet  is  to  deliver  goods,  replaee  stock,  or  coBvey  an  estate,  the 
piefit  irkiok  the  plaintiff  might  have  made  by  the  resale  of  tke  matter 
in  question  cannot  in  general  be  taken  into  aeeouot  ;  nor  the  los» 
wktch  he  has  euffbred  from  tke  laot  of  kis  uUerior  arrwigements, 
made  in  expeotation  of  the  ColfilmeAt  of  tke  bargain,  beiag  frustrated. 
The  principle  of  all  theee  oases  seems  to  be,  that,  in  matters  of  contract^ 
the  damages  to  which  a  party  is  liable  for  its  breach  eoght  to  be  iiv 
proportion  to  the  benefit  he  is  te  rooeire  from  its  performance.  Now 
this  benefit,  Ike  eoosideratioa  for  his  promise,  is  always  measured  by 
the  prifliary  and  intrtttsio  worth  of  the  thing  to  be  given  for  it,  not  by 
the  ultimate  profit  which  the  party  receimg  it  hopes  to  make  when 
he  has  got  it.  A  bottle  of  kudanum  may  safe  a  man  his  life,  or  a  seat 
in  a  railway  cavriage  may  enable  him  to  make  kis  fortune;  but  neither 
is  paid  for  on  this  footing.  The  price  is  based  on  the  market  Yslne 
ef  tke  thing  sold.  It  operates  as  a  liquidated  estimate  of  the  worth  of 
the  oontraot  to  both  parties.  It  is  obviously  unfair,  then,  that  either 
party  should  be  paid  for  carrying  out  his  bargain  on  one  estimate  of 
yu  Tahie»and  fwoed  to  pay  for  failing  in  it  on  quite  a  different  esti* 
mate.  Tkis  would  be  making  bim  an  insmrer  of  tke  <rther  party's  prdfits 
without  any  premium  for  underti^ing  the  risk.'' 

§  21.  The  rule  with  regard  to  the  measure  of  damage  in 
breaches  of  contract  has  been  much  considered  in  the  case  of 
Hadhf  y.  BaxendaleJs)  There  the  Plaintiffs  were  owners  of  ^ 
steam-milL  The'  shaft  was  broken,  and  they  gave  it  to  the  de** 
fendant^  a  carrier,  to  bring  to  an  engineer,  to  serre  as  a  model 
for  a  new  one.  On  making  the  contract,  the  defendant's  clerk 
was  iuformed  that* the  mill  was  stopped,  and  that  the  shaft  must 
be  sent  immediately.    He  delayed  its  delivery,  the  shaft  was  kept 

(/)  P   1.  (f)  9  £Mh.  S41,  C.  L.  18  Jar.  S6S. 
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back  in  oonsreqaence ;  and  in  an  action  for  breach  of  contract 
tliey  claimed  as  specific  damages  the  loss  of  profits  while  the  mitt 
was  kept  idle.  It  was  held  that  if  the  carrier  had  been  made 
aware  that  a  loss  of  profits  would  result  from  delay  on  his  part» 
he  would  have  been  answerable.  But  as  it  did  not  appear  he 
knew  that  the  want  of  the  shaft  was  the  only  thing  which  was 
keeping  the  mill  idle,  he  could  not  be  made  respoQsible  to  such 
an  extent.    The  Court  said, 

**  We  think  the  proper  rule  io  such  a  case  as  the  present  is  this : — 
where  two  parties  have  ihade  a  contract  which  one  of  them  has  broken, 
the  damages  which  the  other  party  ought  to  receive  in  respect  of  jmch 
breach  of  contract  should  be,  either  such  as  may  fairly  and  substantially 
be  considered  as  arising  naturally,  i.  e.,  according  to  the  usual  course  of 
things,  from  such  breach  of  contract  itself,  or  such  as  may  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract,  as  the  probable  result  of  the  breach  of  it. 
Now  if  the  special  circumstances  under  which  the  contract  was  actually 
made  were  communicated  by  the  plaintiff  to  the  defendant  and  thus  known 
to  both  parties,  the  damages  resulting  from  the  breach  of  such  a  contract 
which  they  would  reasonably  contemplate,  would  be  the  amount  of  in- 
jury which  would  ordinarily  follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  communicated.  But  on  the  other 
hand,  if  those  -  special  circumstances  were  wholly  unknown  to  the  party 
breaking  the  conti'act,  he  at  the  most  could  only  be  supposed  to  have 
had  in  his  contemplation  the  amount  of  injury  which  would  arise  ge- 
nerally, and  in  the  great  multitude  of  cases,  not  affected  by  any  spe- 
cial circumstances  for  such  a  breach  of  contract.  For  had  the  special 
circumstances  been  known,  the  parties  might  have  expressly  provided  for 
the  breach  of  contract  by  special  terms  as  to  the  damage  in  that  case, 
and  of  this  advantage  it  would  be  very  unjust  to  deprive  them.  'The 
above  principles  are  those  by  which  we  think  the  jury  onght  to  be 
guided  in  estimating  the  damages  arising  out  of  any  breach  of  contract." 

This  rule  was  further  illustrated  in  the  case  of  Fhicker  v. 
Taj/leurM) 

"  The  Defendant  had  contracted  to  build  a  ship,  which  was  to  be 
delivered  to  the  Plaintiff  on  the  1st  of  August,  1854.  It  was  not  de- 
livered till  March,  1855.  The  vessel  was  intended  by  the  plaintiffs^  and 
from  the  nature  of  her  fittings  the-  defendant  must  have  known  the  fact, 
— for  a  passenger    ship    in    the  Australian    trade.     Evidence    was  given 

(A)  17.  C.  B.  21. 
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thai  freights  to  Aa«trtlii«  were  ?ery  high  in  July,  August  and  Septem* 
ber,  but  fell  ia  October,  and  continued  low  till  May,  when  the  Teasel 
sailed  ;  and  that  had  she  been  delifered  on  the  day  named,  she  coulc^ 
have  earned  £2,750  more  than  she  did.  On  the  other  hand  it  was 
shown,  that  the  plaintiffs  would  have  extended  the  time  for  delivery  till 
the  Ist  October,  if  the  defendants  would  have  bound  themselves  to  that 
day  under  a  demurrage  (which  however  was  refused) ;  and  that  they  had 
stated  as  their  reason  for  wishing  to  have  the  ship  then,  that  after  that 
time  the  days  would  be  shortening  so  fast,  that  they  would  be  seri- 
ously inconvenienced  and  prejudiced  in  fitting  the  vessel  out.  The  Judge 
charged  in  the  words  of  Hadley  v.  Baxendale  and  the  Jury  found  a  ver* 
diet  .of  £2,750.  An  attempt  was  made  to  set  aside  the  verdict  for 
excess  of  damages,  on  the  ground  that  if  the  pbiin tiff's  offer  had  been 
complied  with,  the  loss  of  freight  would  have  been  suffered  ;  and  that 
the  damages  should  be  measured  rather  by  the  species  of  loss  which 
they  had  themselves  pointed  out,  than  by  that  whieh  they  afterwards 
set   up.     The  rule   was  refused." 

On  this   case  Mr.  Mayne  remarks  (»):— 

**  This  case  clearly  does  not  go  as  far  as  HadUy  v.  BamniaU,  The 
primary  object  of  the  ship  was  to  earn  freight  by  carrying  passengers. 
The  defendant  was  to  be  paid  the  value  of  such  a  ship.  Any  delay 
in  its  completion  would  clearly  subject  it  to  a  diminution  in  value  by 
a  fall  in  freight.  The  measure  of  that  diminution  in  value  was  accu« 
rately  expressed  by  the  difference  in  profits  obtained  on  the  first  voy- 
age. But  suppose  the  plaintiff  had  told  the  defendant  that  he  intend- 
ed to  send  out  his  4mi  goods  in  it  to  the  Australian  market,  and 
that,  in  consequence  of  the  delay,  the  goods  had  sold  under  prime  cost, 
could  the  defendant  have  been  charged  with  a  loss  wliich  arose,  not 
from  any  depreciation  in  the  value  of  the  ship,  for  which  he  had  con- 
tracted, bat  in  the  value  of  goods,  with  which  he  had  no  connection  ?" 

A    new  principle  was  suggested  in   this  case  by  JervU,  C.  J.,  and 
WilU9,  J. 

"The  latter  said  it  certainly  is  very  •  desirable  that  these  matters 
should  be  based  upon  certain  and  intelligible  principles,  and  that  tbe 
measure  of  damages  for  the  breach  of  a  contract  for  the  delivery  of  a 
chattel  ihoold  be  governed  by*  a  simiUir  rule  to  that  which  prevails  in 
the  CM$6  of  a  breach  of  a  contract  for  the  payment  of  money.  No 
matter  what  the  amount  of  inconveiiienoe  sustained  by  the  plaintiff,  in 
(he  case  of  non-payment  of  money,  the  measure  of  damages  is  the  in- 
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terett  of  the  money  only ;  it  might  ht  a  oouyenient  rule  if,  at  sag* 
geiled  by  my  Lord,  the  measure  of  damages  in  such  a  case  as  this 
was  held,  by  analogy,  to  be  the  aterage  profit  made  by  the  use  of 
such  a  ehattel." 

And  in  Randall  ▼.  Roper.  01  There  the  Plaintiff  had  purchased 
barley  seed  from  the  Defendant  with  a  warranty,  and  had  sold  it 
with  similar  warranty  to  sub-purchasers.  The  seed  turned  out 
badly.  The  Plaintiff  was  permitted  to  give  in  evidence  the  claims 
made  against  him  by  the  sub-purchasers*:  Plaintiff  had  a  verdict 
for  £261-7-6.  A  motion  was  made  to  reduce  the  damages  to  £15 
on  the  ground  that  the  contingent  damages  were  not  the  natural 
and  probable  result  of  the  original  contract.  The  motion  was  re- 
fused.   Erie,  J,,  said — 

''The  question  is  what  is  the  amount  of  damage  to  be  recovered 
in  respect  of  the  breach  of  warranty.  The  natural  and  ordinary  con- 
sequence of  the  breach  of  contract  on  a  sale  of  •  seed  barley  is  the 
difference  of  value  of  an  inferior  crop  as  compared  with  the  crop  whiefa 
would  have  been  grown  had  the  barley  been  of  proper  quality ;  and 
therefore  this  is  within  the  rule  in  ffadlef  v.   Basendak/* 

The  Plaintiff  however  cannot  recover  What  he  has  had  to  pay  as 
damages  for  breach  of  his  contract  with  another  to  deliver  the  article 
contracted  to  be  delivered  by  Defendant  to  Plaintiff.  Ibrlman  v. 
MiddlelonMi  But  in  an  action  against  an  Agent  on  an  implied 
warranty  that  he  had  authority  from  the  party  on  whose  behalf  he 
professed  to  act.  Plaintiff  may  recover  the  costs  of  a  Chancery  suit 
brought  by  him  against  the  principal  and  dismissed  because  such 
Agent  had  no  authority.     Collin  v«  WrigJUSt) 

§  22.  £xcept  in  cases  of  breach  of  promise  of  marriage  the 
motives  or  conduct  of  a  party  -in  breaking  the  contract  cannot 
be  taken  into  consideration.^*") 

§  23.  The  rule  in  regard  to  actions  of  tort  is  wider  than  it 
is  in  respect  to  contracts.    3fr.  Magne  thus  writesM : — 

*' Actions  of  tort,  as  we  have  observed  before,  are  governed  by  fiir 
looser  principles.  Even  here,  however,  in  many  cases  the  measure  ef 
damages  is  as  accurately  ascertainable  as  in  aetions  on  a  contract.    Torts 

ij)  Weekly  fiep.  1868.  Q.  B.  p.  446. 4  Jar.  n.  a.  663.     See  alM  Shark  t.  BitUp,  6  Jar.  n.  i.  7S0. 
{k)  4.  Jor.  B.  8. 689.  (/)  27  L.  J.  n.  i.  Q.  B.  215. 

(«)  Whea  by  the  eondltions  of  tale  the  depotit  is  forfeited,  the  Tendor  ean  reooreroiilj  the  dflfer- 
ence  between  the  priee  tad  tiie  depont.  OUmtdm  ▼.  Bmfy,  27  L.  J.  a.  i.  %  B.  S61. 

(ii)p.l2. 
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art  dimible  into  three  elaaaet ;  uogariet  to  the  property^  person,  or  char- 
acter. Those  of  the  former  elass  may  be  mingled  with  ingredients  whiek 
will  enhance  the  damages  to  any  amonnt.  For  inatanee,  a  man'a  goods 
may  he  seized  under  circumstanoes  which  involve  a  charge  of  a  criminal 
nature;  or  a  trespass  upon  land  may  be  attended  with  wanton  insult 
to  the  owner.  Any  species  of  aggravation  will  of  course  give  ground 
for  additional  damages,  ia  general  however  injuries  to  property,  when 
uoattended  by  cHrcumataneea  o(  this  sort,  and  especially  when  they  take 
pUoe  under  a  fancied  right,  are  only  visited  with  danuigea  proportioned 
to  the  actual  pecuniary  loss  austaiued.  On  the  other  hand,  where  the 
person  or  character  are  injured,  it  is  difficult,  if  not  quite  impossible  to 
fix  any  limit,  and  the  verdict  is  generally  a  resultant  %(  the  opposing 
forces  of  the  counsel  on  either  side,  tempered  by  such  moderating  re- 
marks as  the  Judge  may  think  the  occasion  requires." 

§  24.  Ia  fegard  ta  tcnrta^  motive  BMy  be  taken  into  consider- 
ation :  indeed  it  often  forms  the  most  important  matter  of  con- 
sideradoQ.  Thus  in  actions  for  libels  defamation  and  the  like, 
it  is  every  day's  {wactiee  to  consider  the  native  with  which  the 
statement  was  published.  So  in  cases  of  malicious  prosecution, 
false  inprisonment,  and  the  like.  In  Sean  v.  I^oni,i9)  where  the 
Defendant  threw  poisoned  barky  on  Plaintiff 'a  premiaes  in  order  to 
poison  his  poultry,  the  Jury  were  told  they  need  not  confine  them- 
selves to  the  damages  actually  sustained,  but  might  consider  the 
malidoos  motive  of  the  Defendant*  A6ioi»  J.,  in  aumming  up  to 
the  Jury, 

"  Caotiooed  them  to  guard  against  the  hostile  fe^inga  which  the  evidence 
they  bad  heard  was  likely  to  eioitt  in  their  minds  against  the  defendant. 
The  action  was  brought  for  throwing  poisoned  barley  upon  the  plaintiff's  pre- 
mises, and  destroying  his  poultry ;  and  it  had  been  proved  in  evidence,  that 
he  had  actually  committed  that  injury ;  and  that  some  of  the  fowls  had  die4 
althoagh,  whether  from  poison  thrown  on  the  plaintiff's  premises  or  the 
defendant's  did  not  appear.  It  had  always  been  held,  that  for  trespass 
and  entry  into  the  house  or  lands  of  the  plaintiff,  a  jury  might  con- 
sider not  only  the  mere  pecuniary  demise  sustained  by  the  plaintiff 
but  also  the  intention  with  which  the  fbot  had  been  done,  whether  for 
iosutt  or  injury,  and  he  said,  that  they  were  not  confined  in  this  ease, 
to  the  mere  damage  resulting  from  throwing  poisoned  barley  on  the 
land  of  the  plaintiff,  but  might  consider  also  the  object  with  whieh  it 
was  thrown,    taking    care    at    the    same    time    to    guard    their  feelings 

(o)  %  Siarkie'i  lt«p.  317. 
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against   the    impression    likely    to    have  been  made    by  tbe  defendant's 
conduct. 

Tlie  jury  found  for  the   plaintiff,   damages   50/." 

These  remarks  show,  that  although  the  motive  is  to  be  taken  into 
consideration,   the   damages  are   not  to  be  vindictive, 

§  25.  It  is  an  important  question  often  whether  the  danage 
proved  is  not  too  remote  from  the  cause  of  action.  It  is  neces- 
sary that  the  damage  for  which  compensation  is  claimed  should 
be  the  natural  and  reasonable  consequences  of  the  defendant's  act. 
The  maxim  of  the  Law  is  In  jure  non  remota  causa  sed  proxima 
apectaturJP)  ITie  question  which  the  Judge  should  propose  to  him- 
self is   this(y)— 

"  Is  the  particular    result  such    as    might   have  been  contemplated  by 

ip)  See  tbe  obtervatioiu  in  3  Jor.  n  •.  pt.  2.  p.  99  on  the  important  case  of  TkoMy>toH  t.  Hopper^ 
3.  Jnr.  n.  8.  p.  133,  in  which  it  was  held  that  the  effieietU  cause  is  to  be  looked  at.  There  Lord 
Campbell^  C  J.  said,  **  The  maxim  "  In  jure  non  remota  oauta  ted  proxima  tpeetatur'*  is  qoalifted  by 
another  legal  maxim,  *<  Dolm  eiremin  non  pmyatnr  ;**  and  *'  doins*  means  any  wrongful  act  tend- 
ing  to  the  damage  of  another.  This  is  well  illnstrated  hj  the  case  of  J)apu  t,  GarreU,  (  6  Biag. 
716).  Action  for  not  safely  carrying  lime  for  the  plaintiff  in  the  defendant's  barge  on  a  certain 
▼oyage,  the  declaration  alleging  that  the  barge  deviated  from  the  nsoal  and  proper  course  of  the 
voyH^  u^  ^  means  thereof  was  assailed  by  a  storm,  and  wrecked,  whereby  the  lime  wasloat  In 
faet,  the  master  of  the  barge  did  unnecessarily  and  wrongfully  detiate  from  the  usual  and  proper 
course  of  the  voyage ;  during  the  deviation  a  tempest  wetted  the  lime,  and,  the  barge  taking  ire, 
the  whole  was  lost.  The  defence  was,  that  the  loss  did  not  arise  directly  and  proximately  from  the 
devUtions.  But  Tindnl,  C.  J.,  said,  (pp.  723,  724),  **lt  U  obvious  that  the  legal  eonieqnenees 
must  be  the  same  whether  the  loss  was  immediately  by  the  sinking  of  the  barge  at  once  b/  a  heavy 
sea  when  she  was  ont  of  her  direct  and  usual  course,  or  whether  it  happened  at  the  same  place,  not 
in  consequence  of  an  immediate  death's  wound,  but  by  a  connected  chain  of  causes  producing  the 
same  ultimate  event  ....  We  think  that  no  wrong  doer  can  be  allowed  to  apportion  or  quaUiy 
his  own  wrong,  and  that  as  a  loss  has  actually  happened  whilst  liis  wrongful  act  was  in  operation 
and  force,  and  which  is  attributable  to  his  wrongful  act,  he  cannot  setup  as  an  answer  to  the  action 
tlie  bare  possibility  of  a  loss  if  his  wrongful  act  had  never  been  done.**  So  there  was  judgment  for 
the  plaintiE 

*  We  are  of  opinion  that  the  maxim  relied  upon  can  never  be,  applied  where  it  contravenea  the 
fundamental  rule  of  insurance  law,  that  the  insurers  are  not  liable  for  a  loss  occasioned  by  the 
wrongful  act  of  the  insured.  This  rule  is  laid  down  in  every  ease  and  treatise  upon  the  subject 
Of  these  we  were  veiy  copiously  reminded  during  the  argument,  and  they  need  not  now  be  more 
particularly  referred  to.  Is  it  to  be  said,  then,  that  to  exempt  the  insurers  from  tiabilitf ,  the  mis- 
conduot  of  the  insured  must  be  the  direct  and  pnndmate  cause  of  the  loss  P  We  think  that  for 
this  purpose  the  misconduet  need  not  be  the  eanea  cantant,  but  that  the  insured  cannot  leoorer  if 
their  misconduct  was  cmua  tine  qum  non.  In  that  case  th^  have  brought  the  misfortuM  upon 
themselves  by  their  own  misconduct,  and  they  ought  not  to  be  indemnified.  The  very  object  of  in- 
surance is  to  indemnify  against  fortuitous  losses,  which  may  oecur  to  men  who  conduct  themselves 
with  honesty  aad  with  ordinary  pmdeuoe.  If  the  misoonduct  is  the  eftteient  oa«se  of  the  loss,  the 
insuren  are  not  liable." 

if)  tfayne,  p.  19. 
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ike  patiie«r  ts  nuiaraUy  flawing  from  the  act  done?  The  same  quetUon, 
upon  the  saaie  principle,  solves  a  number  of  other  cases,  in  which  pro- 
fits do  not  oome  into  consideration.  For  instance:  the  defendant  UbeU 
led  a  oonoert  singer,  who,  in  oonsequence,  refused  to  sing  at  the  plain- 
iiff*s  oratorio,  for  fear  of  being  badly  received.  It  was  held  that  this 
damage  to  the  plaintiff  was  not  sufficiently  connected  with  the  act  ol 
the  defendant  to  entitle  the  former  to  an  action.  It  was  said  that  the  re- 
fusal to  sing  might  have  proceeded  from  groundless  apprehension,  or 
caprice,  or  some  *  completely  different  cause.  A  'still  stronger  case  was 
where  the  defendant,  by  beating  an  actor,  prevented  his  performing,  and 
the  injury  to  the  manager  of  the  theatre  was  also  held  to  be  too  remote. 
The  same  principle  has  been  applied  in  oases  of  slanSer,  where  the 
words  used  were  not  in  themselves  defamatory,  though  by  a  strained 
construction  they  were  so  understood.  The  plaintiff  was  a  shopwoman, 
and  the  defendent  had  said  of  her,  'she  secreted  one  shilling  and  six 
pence  under  the  till;  stating  these  are  not  times  to  be  robbed.'  In 
consequence  of  these  words  S.  refused  to -employ  her.  It  was  hdd  that 
no  action  lay.  'If  S.  refused  to  take  the  plaintiff  into  his  service  on 
thb  aocount,  he  acted  without  reasonable  cause;  and  in  order  to  make 
words  actionable,  they  must  be  such  that  special  damage  may  be  the 
fair  and  natural   result  of  them.'  '* 

In  the  recent  case  of  Walker  v.  Ooe,^^)  it  was  held  that  where  an  act 
of  Parliament  authorises  Navigation  Commissioners  to  lease  works,  and 
easis  the  duty  of  repairing  on  the  Lessees,  and  in  case  they  did  not  repairi^ 
aathorised  and  required  the  Commissioners  to  give  them  notice  to  repair, 
and  on  their  not  repairing,  authorised  the  Commissioners  to  take  posses- 
sion of  the  tolls  and  cause  the  repairs  to  be  done  themselves^no  action 
was  maintainable  against  the  Commissionera  for  an  injury  to  Plaintiff  by 
the  falling  in  of  a  lock,  in  consequence  of  the  Lessees  not  doing  the  pro- 
per repairs,  though  no  notice  to  repair  was  given.  The  falling  in  of  the 
lock  not  being '  the  natural  necessary  and  proximate  consequence  of  the 
not  giving  the  notice  to  repair.' 

§  26.  It  often  happens  that  what  the  Plaintiff  claims  is  the  pro- 
fits which  he  would  have  made,  if  the  Defendant  had  carried  out 
bis  contract.  Generally  sj)eaking,  these  are  too  uncertain ;  and  a 
few  instances  will  serve  to  show  the  operation  of  this  rule.(') 

**  The  Defendant  libelled  a  concert  singer,  who,  in  consequence^  refused 
to  sing  at  the  phiintiff's  oratorio,  for  fear  of  being  badly  reeeived.  It 
was  held  that  this  damage  to  the  plaintiff  was  not  sufficiently  connect- 
ed with  the  act  of    the    defendant    to  entitle  the  former  to   an  action. 


(r)  6  Jur.  n.  b.  7S7,  {*)  Mnyne,  p.  1». 
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It  was  said  that  the  refusal  to  ting  might  have  proceeded  from  ground- 
less  apprehension^  or  caprice,  or  some  completely  different  cause.  A  still 
stronger  case  was  where  the  defendant,  by  beating  an  actor,  prevented 
his  performing  and  the  injury  to  the  manager  of  the  theatre  was  also 
held  to  be  too  remote.  The  same  principle  has  been  applied  iu  cases 
of  slander,  where  the  words  used  were  not  in  themselves  defamatory, 
though  by  a  strained  construction  they  were  so  understood.  The  plain- 
tiff was  a  shopwoman,  and  the  defendant  had  said  of  her,  '  she  secret- 
ed one  shilling  and  six  pence  under  the  till ;  stating  these  are  not  times 
to  be  robbed.'  In  consequence  of  these  words  S.  refused  to  employ  her. 
It  was  held  that  no  action  lay.  '  If  S.  refused  to  take  the  plaintiff  into 
his  service  on  this  account,  he  acted  without  reasonable  cause ;  and  in 
order  to  make  words  actionable,  they  must  be  such  that  special  damage 
may  be  the  fair  and  natural  result  to  them.'* 

In  Tryer  v.  Tryer^^  an  action  of  detinue  for   not  returning  scrip,  it 
was  ruled  by  Cresswell,  J. 

"That  no  damages  could  be  given  for  the  loss  sustained  by  the  plaintiff 
in  consequence  of  the  detention  of  the  shares  having  prevented  his  paying 
up  deposits,  which  would  have  entitled  him  to  an  allotment  of  one  thou- 
sand other  shares,  as  this  damage  was  too  remote.  So  where  an  auc- 
tioneer entered  into  an  agreement  on  behalf  of  defendant  to  sell  premises 
to  plaintiff,  without  having  communicated  the  treaty  to  the  former.  The 
defendant  had  in  the  meantime  sold  to  a  third  party.  An  action  was 
brought  for  breach  of  contract,  and  the  same  learned  judge  held  that  no 
damages  could  be  given  for  the  loss  of  the  plaintiff's  bargain,  saying 
Vhis  real  loss  is  the  loss  of  the  use  of  the  30/.  paid  as  deposit,  and 
the  expenses  incurred  by  him  to  his  attorney,  and  this,  I  think,  is  all 
that  he  can  recoter.' "  "  In  another  case,"  writes  Mr.  Mayne  (•») :  HansUp  r. 
Fadwick,i9)  "  the  contract  was  to  demise  a  ferry  and  premises,  and  the 
plaintiff  was  promoter  of  a  company  provisionally  registered  for  the  pur- 
pose of  working  the  ferry,  and  was  also  its  solicitor.  No  title  could  bo 
made  out,  and  in  an  action  against  the  vendor,  it  was  held  that  the 
plaintiff  could  not  recover  for  loss  of  profits  from  the  granting  of  the 
lease,  and  the  establishment  of  the  association  ;  nor  the  profits  he  would 
have  derived  from  being  employed  as  solicitor  by  the  association,  nor 
in  respect  of  any  advantage  he  would  have  derived  from  his  time,  labour, 
Sdc.,  employed  in  the  formation  of  the  association.  There  is  one  case, 
WaUon  V.  Ambergaie  Railway  Company, M  in  which  there  seems  to  have  been  « 
difference  of  opinion  between  two  learned  Judges.    A  prise  ^ad  been  offered 

(/)  2  C.  and  K.  151,  («)  p.  16.  (p)  Ex.  615.  {w)  IS  Jar.  ^*8. 
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for  ibe  best  model  of  a  macbine  for  loading  barges.  Tbe  plainiiff  had  tent 
one  Uy  railway,  but  through  the  Diligence  of  the  defendant,  it  arrived  too 
late,  and  the  plaintiff  loit  his  chance  of  the  prise.  A  question  arose  as 
to  the  measure  of  damages,  whether  it  was  the  value  of  the  work  and 
materials,  or  whether  the  prize  might  be  taken  into  consideration.'* 
JPaiUwn,  J.,  seemed  to  think  it  might:  he  said,— *' The  plaintiff  had 
put  his  damage  upon  a  right  principle,  for  he  said  the  goods  were 
made  for  a  specific  purpose,  which  had  been  defeated  by  the  neg- 
ligence of  the  defendant,  and  they  have  become  useless.'* 

Erie,  J.,  said  : — 

**  I  have  had  great  doubts  whether  that  chance  was  not  too  remote 
and  contingent  to  be  the  subject  of  damages."  No  decision  was  given, 
MS  the  case  went  off  upon  a  different  point.  '*  It  is  apprehended^ 
however,"  writes  Mr.  Mayne,  "  that  the  opinion  of  Mr.  J.  Erie  was  the 
true  one.  The  question  seems  to  come  to  this,  was  the  plaintiff's  chance 
of  winning  the  prize  a  matter  of  such  an  ascertainable  value,  at  the  time 
of  entering  into  the  contract  of  carriage,  as  to  have  been  capable  of  con- 
templation by  both  parties  ?  If  it  was  not  ascertainable  then,  it  is  difficult 
to  see  how  it  could  have  formed  part  of  the  contract,  and  if  it  did  not 
form  part  of  the  contract,  it  could  not  enter  into  the  damages  for 
breach.  Suppose  the  same  carrier  had  been  entrusted  with  all  the 
models  sent  for  competition,  and  delayed  them  all,  should  he  pay  the 
amount  of  the  prize  to  each,  or  apportion  it  among  them,  or  how  ? 
Even  if  the  actual  Judges  gave  evidence  that  a  particular  model  would 
have  won  the  prize,  still  this  would  be  matter  ex  poU  facto^  not  known 
at  the  time  of  the  bargain,  and  forming  no  part  of  it.  The  case  is 
very  like  one  alluded  to  by  Lord  Ellenborough  as  having  been  frequent- 
ly mentioned  by  Lord  Jlvanley,  where  the  plaintiff  complained  of  false 
imprisonment,  per  quod,  being  confined  on  shore,  he  lost  a  lieutenancy. 
This  was  taken  as  an  ad  abiurdum  case.  Would  it  have  made  any 
difference^  if  the  plaintiff  had  been  delayed  in  a  train,  when  travelling 
to  London  to  apply  for  his  commi33ion."(') 

§  27.  A  case  illustrative  of  this  last  point  has  lately  arisen. 
Hamhlin  v.  The  Or  eat  Noriherti  Railway  Company.^)  Where  a 
passenger  by  a  Bailway  train  had  been  detained  by  the  acts  of 
the  Bailway  so  that  be  was  forced  to  sleep  at  an  inn  that  night, 
and  could  not  keep  his  appointment  at  the  place  of  his  desti- 
nation, it  was  held  that  he  was  only  entitled  to  recover  the  price 
of  his  night's  lodging,  his  fare  the  next  morning,  and  1  shilling 
for  nominal  damages.    There  Pollock,  C.   B.,   said  : — 

(x}Soyrei,  Say  fife,  1.  Cam,  5S.  {y)  2  Jur,  n.  ».  1122. 
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*"  We  are  of  opinion  that  this  rule  must  be  refused.  The  action  is 
brought  to  recover  damages  for  breach  of  oontraot.  The  case  of  a  oon- 
tract  to  marry  has  always  been  considered  as  a  sort  of  eioeption  to 
the  rule  regulating  actions  of  contract ;  for  in  it  the  jury,  when  assess- 
ing damages,  msy  take  into  account  not  merely  the  loss  of  an  establish- 
ment in  life,  but  to  a  certain  extent  also  the  injury  done  to  the  feel- 
ings of  the  party  caused  by  the  breach  of  the  oontracL  But  genen^y 
.  speaking  the  rule  about  damages  is  this — in  the  case  of  a  wrong  the 
damages  are  entirely  for  the  jury,  and  they  are  at  liberty  to  take  into 
consideration  the  injury  to  the  party's  feelings,  and  the  pain  he  has 
experienced,  if  the  case  were  one  of  yiolence  or  asssult.  And  many 
topics  and  many  elements  of  damage  arise  in  an  action  for  tort  or 
wrong  of  any  kind,  which  certainly  hare  no  place  whatever  in  an 
ordinary  action  of  contract.  Where  you  seek  to  recover  damages  for  a 
breach  of  contract,  it  must  be  damages  which  are  appreciable,  and  capa- 
ble of  being  estimated,  and  all  damages  that  are  incapable  of  being 
either  appreciated  or  estimated  the  Court  does  not  consider  a  fit  sub- 
ject for  a  jury  to  give  in  that  form  of  action.  At  the  trial  of  the 
present  case  Mr.  JFilde  was  invited  to  state  what  specific  and  special 
damage  he  claimed.  My  Brother  Martin  at  the  trial  was  very  anxioos 
on  the  subject^  and  said,  'If  you  will  state  to  me  what  I  am  to  put 
to  the  jury,  I  will  put  it  to  them  if  I  think  it  is  fit  to  be  put/ 
Mr.  JFilde »  reply  was,  *No;  I  ask  for  general  damages  for  the  breach 
of  contract.'  So,  when  Mr.  JFilde  made  the  present  motion  before  tls, 
we  also,  said,  'Tell  us  the  specific  damage  that  you  say  the  plaintiff 
IS  entitled  to  recover  more  than  the  jury  have  awarded.'  'No,'  he 
said,  'I  decline  to  do  that;  what  I  claim  is  general  damages;  as 
every  man  must  be  entitled  to  some  damage  for  a  breach  of  contract.' 
No  doubt  he  is;  at  all  events  he  is  entitled  to  nominal  damages,  and 
he  is  entitled  to  such  other  damage  of  a  pecuniary  kind  as  he  can 
show  he  has  really  sustained.  Mr.  Jf^lde  insists  on  it  that  he  is  at 
least  entitled  to  some  general  damages,  which  are  to  be  left  to  the  jury 
to  assess,  almost  according  to  their  caprice,  or  at  least  according  to  the 
view  they  may  take  of  the  whole  matter.  Now,  although  there  is  no 
doubt  that  oases  of  this  deecription  are  to  be  decided  with  reference 
to  the  peculiar  circumstances  that  belong  to  each,  still  it  may  be  laid 
down  that  generally  no  damages  can  be  recovered  ordinarily,  i.  e.  |^* 
nerally,  in  an  action  of  contract,  that  are  not  capable  of  being  specifi- 
cally stated,  proved,  and  appreciated.  We  are,  therefore,  of  opinion  that 
the  rule  laid  down  by  my  Brother  Martin  at  the  trial  of  this  cause 
was  the  correct  view,  that  the  plaintiff  was  entitled  to  recover  what 
damages  in  the  ordinary  course  of  things  resulted  from  the  breach  of 
contract,  but  that  it  was  not  matter  to  be  left  to  the  jnry  to  say  how 
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mu€h  tliey  would  award  for  a  mere  disappointment  arieiog  oat  of  non- 

peiiormaiice  of  tbe  eoDtract.  Unleaa  tke  damage  or  mischief  «>mplaiiied 

of  was  the  fur  and  nataral  result  of  the  breach  of  oontraet^  he  is  not 
entitled  to  recover  it." 

§  28.  A  farther  illustration  may  be  found  in  the  case  of  FisAer 
▼.  Tke  Zemindar  of  Amenaiianoor  tried  before  the  Madura  Civil 
Court  and  in  appeal  before  the  Sudder  in  the  year  1858.  And 
the  case  of  Smeed  v.  Fordi*)  shows  very  forcibly  what  damages  are 
natural,  and  what  too  remote.    There, 

''Plaintiff,  a  &rmer,  contracted  with  defendant,  an  agent  for  the  sale 
of  thrashing  machines,  for  the  purchase  of  a  thrashing  machine,  to  be 
delivered  on  tke  14th  August;  defendant  was  aware  of  the  particular 
purpose  for  whidi  it  was  ordered.  The  machine  was  not  delivered  on 
that  day,  and  plaintiff^  being  led  by  the  promises  of  defendant  to  ex- 
pect that  it  would  be  delivered  from  day  to  day,  abstained  from  binng 
one  elsewhere: — Held,  that  plaintiff  was  entitled  to  recover,  in  an  action 
against  defendant,  for  loss  sustained  by  iigury  to  ^  his  wheat  by  a  fall 
of  rain,  and  for  expenses  incurred  in  carting  the  wheat  and  thatching 
it,  and  for  the  cost  of  kiln-drying  it,  but  not  for  loss  by  a  fall  in 
the  market  price  of  wheat." 

Lord  CampbeU,  G.  J.,  in  delivering  judgment  said  : — 
*'  In  this  case  there  was  an  express  contract  that  the  machine  should 
be  delivered  on  the  14th  August ;  but  it  was  not  delivered  on  that 
day,  nor  until  long  after ;  and  the  question  is,  whether,  under  the  cir« 
cumstances,  the  plaintiff  is  entitled  to  recover  nominal  damages  only,  or 
for  tbe  loss  he  has  undoubtedly  sustained.  I  take  the  rule  on  the  sub- 
ject as  correctly  laid  down  in  Hadley  v.  Bawendale.i^)  that  a  plaintiff 
under  such  circnmstances  as  these  is  entitled  to  recover  either  such  da- 
mages as  may  fairly  and  reasonably  be  considered  as  arising  naturally 
and  in  the  usual  course  of  things  from  the  breach  of  contract,  or  such 
M  may  reasonably  be  supposed  to  have  been  foreseen,  and  in  the  con- 
templation of  both  the  parties  at  the  time  when  they  made  the  contract, 
as  the  probable  result  of  the  breach  of  it.  That  rule  accords  witli 
J^iiier^  the  Code  Naj^leon,  and  Chancel  k>r  KenL  I  do  not  say  how 
far  it  applies  to  the  circumstances  in  Hadley  v.  Baxendale^  or  to  the 
manner  in  which  the  verdict  was  entered  in  that  case ;  but  that .  is  the 
rule  Liid  down,  and  I  entirely  approve  of  it. 

<*  We  have  to  apply  tke  rule  to  this  case,  which  is  not  like  the  case 
of  a  horse,   intended  to  run  a    race,    sent    by  railway  from  London  to 
Kewmarket,  and  not  delivered  in  time,  whereby  the  horse  lost  the  cH^ce 
(f)  6  Jir.  N.  S.  1»1.  (•)  a  £ieh.  Sil,  8W  ;  18.  Jm.  568,  86». 
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of  wimiing  the  race :  nor  like  the  case  put  by  Lord  EUenlorough^  of  a  pat* 
senger  travelling  by  coach  delayed  by  the  coach  breaking  down,  per  qwi 
ke  loat  his  lieutenancy.  In  this  case  the  damage  flowed  naturally  from  the 
breach  of  contract,  and  might  reasonably  be  supposed  to  have  been  foreseen 
by  the  parties.  The  plaintiff  was  a  farmer,  and  was  known  by  the  defen- 
dant  to  be  a  farmer,  and  to  follow  the  practice  of  thrashing  bis  wheat 
in  the  field,  so  that  he  might  take  it  early  to  market.  On  tlie  ap- 
proach of^harvest  he  contracted  with  the  defendant  to  supply  him  with 
a  thrashing  machine  on  the  14th  August,  about  the  time  when  wheat 
would  be  expected  to  ripen.  The  defendant  knew  that  the  machine  was 
to  be  used  for  that  purpose.  It  must  have  been  in  the  contemplation 
of  the  parties,  that  if  the  machine  was  not  delivered  at  the  stated  time 
the  com  might  be  injured  by  wet.  It  would  not  have  been  injured  if 
the  machine  had  been  delivered  in  due  time ;  it  would  have  been  carried 
into  the  granary  oi^  to  the  market  in  a  sound  state.  But  the  rain  came, 
and  the  wheat  and  straw  were  damaged  ;  and  that  damage  ie  a*  natural 
consequence  from  the  non-delivery  of  the  machine,  and  it  might  na- 
turally be  foreseen  bf  the  parties  when  they  entered  into  the  ooutraot* 

"  It  has  been  urged  that  the  plaintiff  ought  to  Ji^ave  hired  a  machine; 
and  if  that  had  been  made  out,  it  would  have, gone  much  in  mitiga- 
tion of  damages.  It  appears  that  the  defendant  did  not,  after  the  Ibrea^h 
of  contract,  offer  to  lend  a  machine  to  the  plaintiff,  but  led  him  to 
suppose  from  time  to  time  that  he  would  send  the  machine  ordered. 
Therefore  there  was  no  default  on  the  part  of  the  plaintiff  in  not  hiring 
a  machine. 

*'  I  think  that  the  plaintiff  is  entitled  to  recover  on  the  different 
items  which  are  claimed  as  damage  done  by  the  falling  of  the  rain 
after  the  corn  had  been  reaped  ;  they  are  all  consequences  which  flowed 
naturally  from  the  breach  of  contract,  or  might  have  been  foreseen  by 
the  parties. 

"  But  the  claim  in  respect  of  the  fall  of  the  price  of  wheat  in  the 
market  is  different.  It  could  not  be  considered  either  by  the  plaintiff 
or  the  defendant  that  the  price  of  wheat  would  fall,  nor  is  it  a  na- 
tural consequence  of  the  breach  of  contract.  I  think,  therefore,  that  on 
that  head  of  damage  the  plaintiff  is  not  entitled  to  recover."(^) 

And   Crompton,  J.,  said : — 

"  This  is  the  case  of  a  contract  for  the    purchase  of  an  article  far  a 


(*)  But  the  measttre  of  damages  on  non-performance  of  contract  by  deliveixjolinjerijic^ood^  ii 
the  market  price  at  time  of  deli?ery  and  amount  realired.    Lodu  t.  £ehtl^.    4  Jnr.  N,  S.  03. 
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pariieulttr  purpose.  It  is  clear  that  the  damages  must  be  such  as  arise 
Batarally  from  the  breach  of  contract ;  and  we  cannot  complain  of  the 
langttage  in  the  other  branch  of  the  rale,  viz.  that  they  must  be 
sueh  as  may  be  reasonably  supposed  to  be  in  the  contemplation^  of  both 
parties  at  the  time  when  they  made  the  contract,  because  that  means  what 
k   natural,  and""Whal  He  parlies  naturally  looked  for."      *— —- 

§  29.  But  profits  are  sometimes  recoverable ;  that  «s  to  say 
where  it  is  clear  that  the  profits  were  the  only  thing  contemplat- 
ed  by   the  bargain. 

"There  are  many  cases"  says  Mr.  Maynef^^^  "in  which  the  profit  to  be 
made  by  the  bargain  is  the  only  thing  purchased,  and  in  such  cases 
the  amount  of  that  profit  is  strictly  the  measure  of  damages.  When 
A.  agrees  to  execute  work  for  B.,  or  to  sell  him  'goods,  or  hire  him 
a  ship  at  a  future,  day,  the  benefit  to  A.  is  the  profit  following  from 
the  transaction,  and  to  this  he  is  entitled.  But  when  the  thing  pur- 
chased is  a  specific  article,  and  not  the  right  to  make  a  profit,  the  mea- 
sure of  damages  will  be  the  value  of  that  article,  or  the  difference 
between  the  contract  price  and  that  at  which  it  could  have  been  pur« 
chased  elsewhere.  The  mere  fact  that  some  ulterior  profit  might  have 
been  made  out  of  it  cannot  be  considered,  because  such  profit  formed 
no  part  of  the  contract.  This  distinction  has  been  very  clearly  point- 
ed out  in  a  case  in  the  Supreme  Court  of  New  YorkX^  The  plain- 
tiffs had  contracted  with  the  defendants  to  furnish  marble  from  a 
specified  quarry  at  a  fixed  sum  for  the  erection  of  a  City  Hall.  The 
plaintiffs  entered  into  a  contract  with  the  proprietors  of  the  quarry  for 
the  recpiired  amount  at  a  smaller  sum.  After  delivering  a  part  of  the 
marble  the  defondands  refused  to  receive  any  more.  The  "plaintiffs  sued 
for  breach  of  contract,  and  claimed  as  damages  the  profit  they  would 
have  made  by  furnishing  the  marble  at  a  larger  aum  than  they  were 
to  pay  for  it.  Kentt  7.,  ruled  accordingly  '  that  the  jury  should  allow 
the  plaintiffs  as  much  as  the  performance  of  the  contract  would  have 
benefited  them  *,'  and  this  ruling  #a8  affirmed  in  the  Court  above.  NeUon, 
C.  J.,  said,  '  It  is  not  to  be  denied,  that  there  are  profits  or  gains  derivable 
from  a  contract  which  are  uniformly  rejected  as  too  contingent  and 
speculative  in  their  nature,  and  too  dependent  upon  the  fluctuation  of 
markets  and  the  chances  of  business  to  enter  into  a  safe  or  reasonable 
estimate  of  damage.  Thus  any  supposed  successful  operation  the  party 
might  have  made,  if  he  had  not  been  prevented  from  realising  the 
proceeds  of  the  contract,  at  the  time  stipulated,  is  a  consideration  not 
to  be  taken  into  the  estimate.     Besides    the  uncertain    and    contingent 

(c)  p.  15.  {d)  MastcrUm  ▼.  mayor  of  Brooklyn,  7.  Hill  62. 
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iMQe  of  Bttoii  an  operaikm,  vat  itself  considered,  it  haa  no  kgal  or  iie« 
eetsary  ooimactioa  with  the  sUpulations  between  the  partiee,  and  can« 
not»  therefore,  he  presumed  to  have  entered  into  their  eontideratioa  at 
the  time  of  contracting.  When  the  hoekt  and  cases  speak  of  tiie  profita 
anticipated  from  a  good  bargain^  as  matters  too  remote  and  uncertaia 
to  be  taken  into  the  accouBt  in  aseertaining  the  tme  meaeuje  of  daimages» 
they  usually  have  reference  to  dependent  and  collateral  engagements  enter- 
ed into  OD(*the  faith,  and  in  expectation  of  the  performance  of  the  prin* 
cipal  contract.  But  profits  or  advantages  whieh  are  the  direct  and  im- 
mediate fruits  of  the  contract  entered  into  between  the  parties,  stand 
upon  a  different  footing.  These  are  part  and  parcel  of  the  contract 
itself-^ntering  into  and  constituting  a  portion  of  its  very  elements* 
something  stipulated  for,  the  right  to  the  ei^oyment  of  which  is  juat 
as  clear  and  plain  as  to  the  fulfilment  of  any  other  stipulation.  These 
are  presumed  to  have  been  taken  into  consideration  and  deliberated  upon» 
before  the  contract  was  made,  and  formed,  perhaps,  the  only  induce- 
ment to  the  arrangement.*' 

§  30.  So  in  tort ;  as  the  case  of  ScoU  v.  Shepherd  shows,  the 
damages  are  not  too  remote  if  thej  are  the  reaeonabte  con- 
sequences of  the  unlawful  act.  In  Figgot  v.  The  Eastern  Coun^ 
iiee  Bailway  Company^*)  which  was  an  action  for  n^ligentlj  firing 
the  Plaintiff's  premises  contiguous  to'  the  line  by  sparks  emitted 
from  the  engine,  Tindal,  C.  J.,  said: — 

**  I  am  of  opinion  that  this  rule  most  be  discharged.  The  defendants 
are  a  company  mtrusted  by  the  legislature  with  an  agent  of  an  ex« 
tremely  dangecous  and  unruly  character,  for  their  own  private  and  parti- 
cular advttitage:  and  the  law  requires  of  them  that  they  shall,  in  tho 
exercise  of  the  rights  aad  powera  so  conferred  upon  them,  adopt  suob 
precautions  as  may  reasonably  prevent  damage  to  the  property  of  third 
persons  through  or  near  which  their  railway  passes.  The  evidence  in 
this  case  waa  abundantly  sufficient  to  show  that  the  injuiy  of  which  tho 
plaintiff  complains  was  caused  by  the  emission  of  sparks,  or  particles  of 
ignited  coke,  coming  from  one  of  the  defendants'  engines ;  and  there 
was  no  proof  of  any  precaution  adopted  by  the  company  to  avoid  sudi  a 
misehance.  I  therefore  think  the  jury  came  to  a  right  conclusion,  ia 
finding  that  the  company  were  guilty  of  negligence,  and  that  the  injury 
complained  of  was  the  result  of  such  negligence.  There  are  many  old 
authorities  to  austain  this  view  ;  for  instance,  the  case  of  MUeMl  v. 
Akiiree,^  for  an  injury  resulting  to  the  plnntiff  from  the  defendant'a 
riding  an   unruly  horse    in  Linookfn    Inn  ReUs ;    that    of  Bayntime  r. 

ie)  3  If.  6.  ind  S.  239.  (/)  1   Vent  m. 
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Skarp/S')  kit  pormitiiag  a  mad  boll  to  be  at  larga ;  and  that  of  SmWk 
F.  Telak^i^y  for  alloving  a  dog,  knowD  to  be  accoitomed  to  bite,  to  go 
aboBt  unmuszled.  The  pvecauiiooB  suggested  by  the  witnesses  called  for 
Ibe  fitaiotiff  io  ihis  case,  may  be  compared  to  the  moziie  in  the  case 
List  refeired  to.  The  case  of  Betmlim  v.  Fi^ghm^  in  the  Tear  BooksCO 
ooflMS  fery  near  to  this.  There,  the  defendant  was  charged,  in  case, 
for  80  B^ligently  keeping  his  fire  as  to  occasion  the  destruction  of  the 
plaintiff's  property  adjoining.  The  duty  there  alleged  was — *'  quar$^  cum 
Mcundum  U§im  et  ootauetudinem  regni  nostri  j^Ute^  kactenut  oiietUam, 
quod  guikbti  de  todem  regno  igntm  suum  taho  et  $ecuri  cuitodiai,  et 
emtodirt  leueaimr,  ne  p&r  ignem  mutn  dampnum  aliquod  vieinii  suu  iveniai ;" 
and  there  was  no  suggestion  that  it  was  necessary  to  define  the  parti- 
cnilar  sort  of  negligenoe  that   was  complained  of." 

§  ^1.  The  Jndge  cannot  give  more  damages  than  what  the 
Pkintrff  has  himself  estimated  them  at.  The  maiim  is,  Judea 
non  reddat  plus  qtiam  ipsepetens  requirit.  So  in  the  case  of  Sooriak 
BoWf  V.  Coiagherry  BoocAiai,U)  where  the  Plaintiff  sued  for  a]  Mootah 
with  mesne  profits  from  her  husband's  death,  she  was  limited  to  the  snm 
laid  in  the  plaint,  though  from  the  evidence  it  appeared  that  a  larger 
sum  was  dae.  Therefore  interest  was  disallowed  because  it  was  in  excess 
of  the  sum  claimed  by  the  plaint.  (*)  So  in  our  English  Courts  a  Plain- 
tiff cannot  exceed  the  amount  claimed  by  the  particulars  annexed  to  his 
plaint,  though  he  may  lay  his  damages  in  the  plaint  at  a  much  larger  sum. 

§  32.  But  he  may  of  course  give  less.  Bractoi^  writes  Bene 
permiUetur  judici  ex  officio  suo  summam  quam  quarens  cutimat 
(htm  agiiuT  ex  injuria)  moderate  ei  tninuere,  non  autem  augere. 
And  this  leads  us  to  a  consideration  of  ''  mligainm  of  damages/' 
There  are  some  technical  rules  on  this  point  arising  from  the 
English  forms  of  pleading,  which  it  is  not  necessary  to  notice. 
The  inferiority  of  an  article  contracted  for  may  always  be  shown; 
for  otherwise  the  Defendant  would  be  driven  to  his  cross  action, 
and  litigation  multiplied. 

"  It  is  settled"  writes  Mr.  Mayne'^  "  that  whether  the  action  is  for 
the  price  of  a  specific  chattel,  or  of  unascertained  goods,  sold  with  a 
warranty,    or  is    brought  on    a    special    contract    to    pay  for  goods  or 

{g)  1  Imiw,  90.  (A)  8  8trt^  1264-. 

(^  F.%B.^  fo.  18,  pL  5  ;  (M/^  Vo1.II.  p.  880.         0')  ^  Mooret.  J.  A.  p  113.  . 
(i)  Bat  Sm  JV.  KirilaMd  ▼.  Modee  Ptttoaiu  Kiooridjet,  3  Maoris  L  A.  200,  in  which  interest  wnt 
aUoved,  though  not  prayed  ibr/becaosc  kOCDrdhig  to  cnstom  it  BombftT,  a  sum  found  due  for  mein^ 
profits  is  a  jadgment  debt  anTcamcslnCerestljy  its  own  force. 
-   -  ■  '         (/)  p.  42.' 
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work  at  a  oertaia  price  ;  or  upon  a  quantum  mermi  for  work  and  la- 
bour done,  and  materials  found  ;  or  for  the  value  of  the  plaintiffs  ser- 
vices ;  the  defendant  may  show  the  actual  value  of  the  goods,  work, 
services,  &c.,  and  reduce  the  claim  accordingly.  So  when  a  plaintiff 
contracts  for  a  fixed  sum  to  do  work  and  find  materials,  and  part  of 
the  work  is  afterwards  done  by  the  employer,  or  part  of  the  materials  * 
are  supplied  by  hiqn,  and  used  by  the  plaintiff,  he  is  entitled  to  a 
deduction  to  this  extent  without  pleading  set-off.  If  it  is  part  of  the 
contract  between  a  servant  and  his  master,  that  the  former  is  to  pay 
out  of  his  wages  the  value  of  his  master's  goods,  lost  by  his  negli- 
gence, this  amounts  to  an  agreement  that  the  wages  are  to  be  paid 
only  after  deducting  the  value  of  the  things  bat.  Such  a  state  of 
things  may  be  given  in  evidence  under  the  general  issue,  and  does  not 
require  a  'plea  of  set*off.  And  so  where,  by  the  cnstom  of  the  hat 
trade,  the  amount  of  injury  sustained  by  the  hats  in  dyemg  was  de- 
ducted from  the  dyer's  charges,  evidence  of  injury  from  this  cause  was 
admitted  iu  reduction  of  damages." 

33.    The  rule  is  the  same  in  regard  to  torts ;    Mr.  Maynd^)  writes : 

"On  exactly  the  same  principle,  where  the  action  is  to  recover  da- 
mage for  some  loss  arising  from  the  defendant's  acts,  evidence  is  ad- 
missible to  show  that  the  injury  is  not  so  great  as  would  at  first  ap- 
pear. For  instance,  where  the  action  was  for  breach  of  an  agreement 
to  build  upon  land,  the  defendant  was  allowed  to  show  that  the  plain- 
tiff had  re-entered  upon  it  under  the  covenant,  and  let  it  to  anotTicr^ 
tenant.  And  where  the  plaintiff  has  given  the  defendant  an  indemnity 
against  the  very„  demand  for  which  he  is  suing,  such  indemnity  is  a 
bar  to  the  action,  if  it  goes  to  the  entire  claim  and  of  course  would 
be  admissible  in  reduction  of  damages  if  it  only  went  to  part.  So  in 
trover,  though  the  cause  of  action  is  complete  upon  proof  of  coavdf^' 
aation,  still  if  the  defendant  after  using  the  goods  has  returned  them, 
or  Uias  paid  over  part  of  the  proceeds  to  the  pkintiff,  this  will  go  in 
reduction  of  damages.  And  in  trespass  against  an  executor  de  sou 
tort,  payments  made  by  him  in  n  due  course  of  adminutration,  and 
which  go  to  exonerate  the  estate,  shall  be  recouped  in  damages. 

*'  So  where  the  defendant  has  been  in  the  wrong,  but  the  in^^y  re- 
sulting from  his  conduct  has  been  increased  by  that  of  the  plaintjjT; 
as  for  instance  in  an  action  against  the  Sheriff  for  an  escape,  if  he 
has  done  any  thing  to  aggravate  the  loss  occasioned  by  the  defendant's 
neglect,  or  has  prevented  him  from  re-taking  the  debtor,  the  damages 
would  be  materially  affected   by  such   conduct. 

*'0f  course  in  all  cases  where  motive  may  be  ground  of  aggravation. 
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evidenoe  on  this  score  will  also  be  admissible  in  redaction  of  damages. 
Ucnce  in  an  action  for  false  imprisonment,  evidence  may  be  giren  of 
a  reasonable  suspicion  that  the  plaintiff  had  been  guilty  of  felony, 
without  any  attempt  at  setting  up  a  justification.  It  is  in  the  nature 
of  an  apology  for  the  defendant's  conduct  And  so  in  cases  of  libel, 
the  defendant  may  giire  any  evidence  in  reduction  of  damages  which 
goes  to  prove  the  absence  of  malice,  or  he  may  show  previous  provo- 
cation received  from  the  plaintiff.  And  in  actions  of  seduction,  the 
offence  may  be  deprived  of  its  wanton  and  heartless  aspect,  by  showing 
the  loose  character  of  the  female." 

The  Court  will  not  disturb  a  verdict  giving  nominal  damages  where  the  sum 
claimed  is  small,  and  no  substantial  damages  proved.    NichoU  v.  BettwreUM) 

§.  S4.  Sometimes  the  parties  have  by  their  own  act^  fixed  at  the 
time  of  their  agreement^  the  precise  amount  at  wliich  they  assess 
the  damages  for  breach  of  the  contract.  In  this  case  the  dama- 
ges are  said  to  be  'liquidated/'  Where  it  is  clear  that  the 
parties  have  done  this,  the  Judge  has  only  to  award  the  amount 
fixed:  whether  the  term  ^'liquidated**  is  used  or  not  makes  no 
difference.    Reynold  v.  BridgeJ^^) 

«*  If,"  says  Lord  Camphell  in  Mercer  v.  Irmng^P)  "  there  were  an 
agreement  between  parties  that  on  any  infraction  of  the  arrangement 
between  them  a  certain  sum  should  be  paid  whether  that  infraction  was 
large  or  small,  it  would  be  valid  at  Law,  and  no  Court  of  Equity 
would  bterfere  to  prevent  the    enforcement  of    it." 

Coleridge,  3.,  says  in  the  same  case— - 

"  The  true  rule  is  that  the  Court  is  to  ascertain  as  well  as  it  can  from 
ifae  language  of  the  parties  what  their  intention  was  in  executing  the  in- 
strument in  question,  all  the  cases  are  adverted  to  in  Reynold  v.  Bridge. 
It  is  not  easy  to  reconcile  them  and  therefore  we  are  justified  in  having 
recourse  to  this  golden  rule  of  construction." 

If  however  such  fin  agreement  can  be  regarded  as  a  penalty 
for  the  non-performance  of  the  contract,  the  Judge  is  not  tied 
down  to  give  the  precise  amount  named,  but  may  award  damages 
proportionable  to  the  injury    proved. 

§  35.  Whether  a  sum  mentioned  in  the  agreement  is  to  be  re- 
garded as  a  penalty  or  liquidated  damages  is  a  question  of  Law, 
and  certain  principles  for  determining  the  point  have  been  laid  down. 

lit.    Where  the  sum  is  expressly  stated  to  be  a  penalty,    and 

(«)  28I<.T.N.8.£xeh.4.  (o)  6  EL  ind  BL  528.  (/»)  ft  Jus.  a.  t.  14S. 
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tliere  are  no  words  altering,  contronling,  or  affecting  this  state- 
ment, the  sum  cannot  be  considered  as  liquidated  damages.  So 
in  Astley  v.  Weldon,^^  Lord  Eldon  commenting  on  the  case  of  Slo- 
man  v.  Wallery^  sajs — 

"  What  was  urged  in  the  course  of  the  argument  has  ever  appeared 
to  me  to  be  the  clearest  principle,  viz.  that  where  a  doubt  is  stated 
whether  the  sum  inserted  be  Intended  as  a  penalty  or  not,  if  a  certain 
damage  less  than  that  sum  is'  made  payable  upon  the  face  of  the  same 
instrument,  in  case  the  act  intended  to  be  prohibited  be  done,  that  sum 
shall  be  construed  to  be  a  penalty.  The  case  of  Sloman  v.  Walter  did 
not  stand  in  need  of  this  principle  :  for  there  by  the  very  form  of  the 
instrument  the  sum  appeared  to  be  a  penalty ;  in  which  case  a  Court  of 
Equity  could  never  comider  it  as  liquidated  damaget^  but  must  direct  an 
issue  of  quantum  dammfieatus" 

2nd.  Where  the  payment  of  a  smaller  sum  is  secured  by  a 
larger,  the  sum  agreed  on  is  always  to  be  considered  as  a  pen- 
alty.   See  the  passage  from   Astley  v.    Weldon  just  cited. 

8f  J.  Where  articles  contain  covenants  for  the  performance  of 
several  things,  and  then  one  large  sum  is  stated  at  the  end,  to 
be  paid  upon  breach  of  performance,  that  must  be  considered  a  penalty. 

The  leading  Case  is  Kemble  v,  FarrenSf)  There  the  defen- 
dant had  engaged  to  act  as  principal  comedian  at  Covent  Garden 
for  four  seasons,  conforming  in  all  things  to  the  rules  of  the 
theatre.  The  plaintiff  was  to  pay  him  3/.  6«.  8i.  every  night  the 
theatre  was  open,  with  other  terms.  The  agreement  contftined  a 
clause  that  if  either  of  the  parties  should  neglect  or  refuse  to 
fulfil  the  said  agreement,  or  any  part  thereof,  or  any  stipulation 
therein  contained,  such  party  should  pay  to  the  other  the  sum 
of  1000/.,  to  which  sum  it  was  thereby  agreed  that  the  damages 
sustained  by  any  such  omission,  &c.,  should  amount ;  and  which 
sum  was  thereby  declared  by  the  said  parties  to  be  liquidated 
and  ascertained  damages,  and  not  a  penalty,  or  penal  sum  or  in 
the  nature  thereof.  Notwithstanding  these  sweeping  words,  the 
Court  decided  that  the  sum  must  be  taken  to  be  a  penalty,  as 
it  was  not  limited  to  those  breaches  whieh  were  of  an  uncertain 
nature  and  amount.    And  Kndal,  C.  J.,  said— 

"  It  is,  undoubtedly^  difficult  t»  suppose  any  words  more  pfeeiae  or 
explicit  than  those  used  in  the  agreement ;  the  same  declariig  not  only 
affirmatively  that  the  sum  of  1000/.  should  be  taken  as  liquidated  damages, 

{q)  $  B.  4  ?.  850.  (r)  6.  Bing.  1*1.        (*)  1.  Bf.  Ch.  C.  «a 
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bat  negatively  also    that    it  should  not  be  considered  as  a  penalty,  or 
in  the  nature  thereof.    And  if  the  clause  liad  been  limited  to  breaches 
which  were  of  an  uncertain  nature  and  anaount,  we  should  have  thought 
it  would  have  had  the  effect  of  ascertaining  the  damages  upon  any  suck 
breach  at  1000/.    For  we  see  nothing  '  legal  or  unreasonable'  in  the  par* 
ties^  by    their    mutual    agreement,  settling  the  amonnt  of  damages,  un- 
certain in    their    nature,  at    any  sum  upon  which  they  may  agree.    In 
many  cases,  such  an  agreement  fixes  that  which  is  almost  impossible  to 
be  accurately  ascertained  ;  and  in  all  cases,  it  saves  the  expense  and  diffi- 
culty of  bringing  witnesses  to  that  point.     But  in  the  present  case,  the 
clause  is  not  so  confined  ;  it  extends  to  the  breach    of  any   stipulation 
by  either  party.    If,  therefore,  on  the  one  hand,  the  Plaintiff  bad  neglect- 
ed  to  make  a  single  payment  of  3/.  6«.  Sd.  per  day,  or  on  the  other 
hand,  the  Defendant  had  refused  to  conform  to  any .  usual  regulation  of 
the  theatre,  however  minute  or  unimportant,  it  must  have  been  contend- 
ed that  the    clause    in    question,    in  either    case  would  have  given  the 
stipulated  damages  of  1000/.    But  that  a  very  large  sum  should  become 
immediately  payable,  in  consequence  of  the  non-payment  of  a  very  small 
sum,  and  that  the    former  should  not    be  considered  as  a    penalty,  ap- 
pears to  be  a  contradiction  in  terms ;   the  case  being  precisely  that  in 
which   Courts  of  Equity  have    always  relieved,  and  against  which  Courts 
of  Law  have,  in  modern  times,  endeavoured  to  relieve,  by  directing  juries 
to  assess    the  real  damages  sustained  by   the  breach  of  the    agreement. 
It  has  heen    argued  at  the  bar,  that  the  liquidated    damages  apply  to 
those   breaches  of  the  agreement  only  which  are  in  their  nature  uncer-. 
tain,  4eaying  those  which  are  oertaia  to  a  distinct  remedy,  by  the  ver- 
diet  of  a  jury.    But  we  can  only  say,  if  such  is   the  intention  of  the 
parties,  tbey  have  not    exjMressed  it ;  but  have    made  the   clause  relate, 
by  express  and  positive  terms,  io  all  breaches  of  every  kind.    We  can- 
not, thercsfore,  distingubh  this  case,  in  principle,  from  that  of  Jsiley  v. 
Weldon^  in   which  it  was  stipulated,  that  either  of  the  parties  neglecting 
to  perform    the    agreement    should    pay   to    the  other  of  them  the  full 
sum  of  200/.,  to    be    recovered  in  his    Majesty'9  Court  at   Westmimier, 
Here  there   was  a  distinct   agreement^  that  the  sum  etipulaied  ehould  be 
liquidated  and  ascertained  damagee :  there   were  ckuses  in  the  agreement, 
some  sounding  in  uncertain  damages,  others  relating  to  certain  pecuniary 
payments ;   the  action  was  brought  for  the  breach  of  a  clause  of  an  un- 
certain nature ;  and    yet    it  was  held  by  the  Court,  that  for  this  very 
reason  it  would  be  absurd  to  construe  the  sum  inserted  in    the    agree- 
ment  as  Hquidated  damages,  and  it  was  held  to  be  a  penal  sum  only. 
As  this    case  appears    to  us   to    be  decided  on   a  clear  and  intelligible 
principle,   and    to  apply  to    that  under  consideration,  we  think  it  right 
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to    adhere  to  it,  and  this   makes  it  unnecessary  to  consider  the  subse- 
quent cases,  which  do  not  in  any  way  break  in  upon  it/' 

4ili.  If  the  money  be  only  payable  on  one  event,  and  there  exist 
no  adequate  means  of  ascertaining  the  damage  tbat  may  result 
from  a  breach  of  contract,  the  parties  may  fix  a  sum  as  liquidated 
damages  to  avoid  the  difiiculty.  So  in  Sainter  v.  Fer^uiOtt,(^  where  the 
defendant  had  entered  into  a  contract  with  the  Plaintiff  not  to  practise 
as  Surgeon  or  Apothecary  at  Mandesfield  or  within  seven  miles  thereof 
nnier  Vi  penally  of  £500.  This  was  held  liquidaUd  damages,  notwith- 
standing  the  contract  expressed  it  to  be  sl  penally  :    Wild,  C.  J.,  said— 

"  The  next  question  is,  whether  the  500/.  mentioned  in  the  agreement 
is  to  be  considered  as  liquidated  damages  or  not.  That  is  a  question 
which  has  sometimes  been  left  to  the  jury.  Tbat  course  was  adopted  by 
Besti  G.  J.,  in  CrUdee  v.  BoUonM  But  it  is  now  clearly  settled,  that, 
whether  the  sum  mentioned  in  an  agreement  to  be  paid  for  a  breach,  is 
to  be  treated  as  a  penalty  or  as  liquidated  and  ascertained  damages,  is 
a  question  of  law,  to  be  decided  by  the  judge  upon  a  consideration  of 
the  whole  instrument.  This  agreement  does  not  prohibit  the  defendant's 
doing  several  distinct  and  independent  acts,  each  of  which  migCFl>e  m- 
capable  of  exact  estimation  :  nor  does  it  involve  any  of  the  circumstan* 
ces  that  have,  in  any  of  the  cases,  induced  the  Court  to  hold  the  sum 
to  be  a  penalty  only.  The  whole  object  of  the  plaintiff  was,  to  protect 
himself  Troni  a  rival ;  and  it  would  be  impossible  in  such  a  case  to  say  precisely 
what  damage  might  result  to  him  from  a  breach  of  the  agreement :  it  is  not 
unreasonable,  therefore,  that  the  parties  should  themselves  fix  and  ascertain 
the  sum  that  should  he  paid.  And  I  think  we  can  only  give  effect  to  the 
contract  of  the  parties,  by  holding  the  500^  to  be  liquidated  damages,  and 
not  a  mere  penalty,  and,  consequently,  that  there  ought  to  be  no  rule." 

Coilman,  J.,  said— 

*'  As  to  the  second  point,  I  agree  with  the  lord  chief  justice,  that,  al- 
though th6  word  '  penalty,'  which  would  primd  facie  exclude  the  notion 
of  stipulated  damages,  is  used  here,  yet  we  must  look  at  the  nature  of 
the  agreement,  and  the  surrounding  curcumstanoes,  to  see  whether  the 
parties  intended  the  sum  mentioned  to  be  a  penalty  or  stipulated  dama- 
ges. Considering  the  nature  of  this  agreement,  and  the  difficulty  the. 
plaintiff  wouldbe  under  in  shewing  what  specific  damage  he  had  sus- 
tained from  the  defendant's  breach  of  it,  I  think  we  can  only  reason- 
ably construe  it  to  be  a  contract  for^  stipulated  and  ascertained  damages." 

And  Cresswell,  J.,  said— 

"  With  respect  to  the  damages,  I  concur  in  what  has  fallen  from  the 

^0  7  C.  B.  717.  (»)  SCftP.MO. 
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lord  chief  justice  and  my  brother  CoUman.  If  there  be  only  one  event 
upon  which  the  money  was  to  become  payable,  and  there  is  no  adequate 
means  of  ascertaining  the  precise  damage  that  may  result  to  the  plaintiff 
from  a  breach  of  the  conlract,  it  is  perfectly  competent  to  the  parties  to 
fix  a  given  amount  of  compensation,  in  order  to  avoid  the  difficulty." 

5fi.  The  expression  of  the  words  '  liquidated  damages/  on  t}ie 
other  band  is  not  conclusive  against  the  contract  being  construed  aa 
a  penalty.  If  from  the  whole  of  the  instrument  the  Court  can  see 
that  there  was  no  intention  that  the  whole  sum  should  become 
payable  upon  non-performance  of  any  one  stipulation,  the  word^  « 
wiU  be  rejected  and  the  contract  treated  as  a  penalty.  In  Gran 
Executor  of   Gosneil^^v.  Price.  Parie,  B.  said— 

"The  principle  is,  that,  although  the  parties  may  have  used  the 
term  'liquidated  damages/  yet  if  the  Court  can  see,  upon  the  whole 
of  the  instrument  taken  together,  that  there  was  no  intention  that  the 
entire  sum  should  be  paid  absolutely  on  non-performance  of  any  of  the 
stipulations  of  the  deed,  they  will  reject  the  words^  and  consider  it  as 
being  in  the  nature  of  a  penalty  only/' 

§  35.  (*^)  It  is  perhaps  to  be  regretted  that  Courts  of  Justice 
have  not  stood  by  the  terms  used  by  the  parties.  In  AsUcy  v. 
Weldan,  Lord  JS&fowW  says— 

'*  A  principle  has  been  said  to  have  been  stated  in  several  cases,  the 
adoption  of  which  one  cannot  but  lament,  nafiSSlyriEat  if  the  sum  would 
be  very  enormous  and  excessive  considered  as  liquidated'^Tamages,  it  shall 
be  taken  to  be  a  penalty  though  agreed  to  be  paid  in  The  form  of  con* 
tract.  Tim  has  been  said  to  have  been  stated  in  Bol/e  V.  Teterson  where 
the  tenant  was  restrained  from  stubbing  up  timber.  But  nothing  can  be 
more  bbvious  than  that  a  person  may  set  an  extraordinary  value  upon  a 
particular  piece  of  land,  or  wood  on  account  of  the  amusement  which  it 
may  afford  him.  In  this  country  a  man  has  a  right  to  secure  to  himself 
a  property  in  his  amusements  :  and  if  he  choose  to  stipulate  for  hi,  or 
5(U.  additional  rent  upon  every  acre  of  furze  broken  ^ilp,  or  for  any  given 
«um  of  money  upon  every  load  of  wood  cut  and"s1ubbed  up,  I  see  noth« 
ing  irrationfl^inlttiSfi  a  contract ;  and  it  appears  to  me  extremely  diffi- 
entlt  to  apply  with  propriety  the  word  '  excessive'  to  the  terms  in  which 
parties  choose  to  contract  with  each  other." 

This  has  been  cited  by  Lord  Brougham  with  apprp^al  in  the  late 
case  of  Ranger  y.„The  Great  Western  Railway  Qmpany^)  heard  on 
appeal  in  the  House  of  Lords.  Lord  Cranworth  (Chancellor)  in  the 
jcouxse  of  bis   Judgment   e;(pressed  himself  as  follows — 

{e)  13  M.  ami  VT.  696.    («*)  13.  Jac.  ft  W  695.    (x)  3  B«8.  &  F.  p.  361.    (y)  18.  Jur.  795. 
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**  These  peiudties  had  eertaiidy,  according  to  the  exprees  language  of 
the  deed,  been  incarred^  and  therefore  the  pohtt  of  decision  is,  whether 
there  was  anything,  either  in  the  nature  of  the  penalty  or  the  coodaet 
of  the  parties,  to  prevent  the  xximpany  from  bsistkig  on  the  litecal  tenDs 
of  the  coniiact.  There  is  no  doubt  that  when  the  doing  of  any  paiti- 
cular  act  is  secured  by  a  penalty,  a  Court  of  Equity  in  general  is  anxi* 
ous  to  treat  the  penalty  as  being  merely  a  mode  of  securing  the  due 
performance  of  the  act  contracted  to  be  done,,  and  not  as  a  sum  of 
money  really  intended  to  be  paid.  On  the  other  hand,  it  is  certainly 
open  to  parties  who  are  entering  into  contracts  to  stipulate,  that  on  failare 
to  perform  what  has  been  agreed  to  be  done,  a  fixed  sum  shall  be  paid 
by  way  of  compensation.  Whether  a  sum  so  fixed  is  to  be  considered 
as  merely  in  the  nature  of  a  security  for  the  actual  amount  of  damage 
incurred,  or  as  an  agreed  amount  of  liquidated  damages,  is  often  a  ques- 
tion of  great  nicety  and  difficulty.  I  am  not  sure  that  benefit  has,  on 
the  whole,  resulted  from  the  struggle  which  Courts,  both  at  Law  and  in 
Equity,  have  made  to  relieve  contracting  parties  from  payments  which  they 
have  bound  themselves  to  make  by  way  of  penalty  :  such  a  course  may 
have  been  very  reasonable  and  useful  where  the  damage  resulting  from  the 
violation  of  the  contract  is  capable  of  being  exactly  measured ;  but  when- 
ever the  quantum  of  damage  is  in  its  nature  uneertain,  and  the  due  per- 
formance of  it  has  been  secured,  or  purports  to  have  been  seourodj  by  a 
penalty,  it  might  perhaps  have  been  safer  and  more'  convenient  to  have 
always  understood  the  parties  as  meaning  what  their  laiiguage^  imports, 
namely,  that  on  failure  to  perform  the  contract  the  stipulated' pehal^  should 
be  paid.  But  this  has  not  always  been  the  doctrine  of  the  Courts.  The 
distinction  between  a  penalty,  and  a  vum  fixed  as  the  convmitual  amount  of 
damage,  is  too  well  established  to  be  now  called  in  question,  however  diffi- 
cult it  may  be  to  say,  in  any  particular  case,  under  which  head  the  stipu- 
lation is  to  be  classed. ** 

And  Lord  Brougham  said— 

'*  My  Lords,  the  last  point  upon  which  I  have  a  word  to  say,  in 
addition  to  the  statement  of  my  noble  and  learned  friend,  refers  to  the 
question  of  liquidated  damages ;  and  I  greatly  lament  that  the  Law 
has  been  laid  down  by  cases  upon  which  it  is  too  late  to  make  any 
comment,  except  to  express  one's  regret  at  its  having  been  laid  so^jdowa 
as  to  make  it  no  other  than  a  question,  in  every  case,  of  the  intention 
of  the  parties  to  decide  whether  the  thing  should  be  taken  for  a  penalty 
or  as  liquidated  damages;  and  I  thiuk  this  has  been  lamented  formeijy 
by  learned  judges  ;  and  although  Lord  Mdon  very  cautiously,  as  was  his 
wont,  expresses  himself  on  this  matter,  yet  it  is  impossible  to  read  the 
leading  case  on  the  subject  in  the  Court  of  Common  Reas  during  the 
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abort   lime  that  that  roost  learned  judge  sat  ia  that  Court — the  case  of 
AUUjf  V.    WTUldan — and  it  is  impossible  to  read  what  fell  from  the  noble 
and' learned  Lord  in  that  case,   without   seeing  that   lie    was  dissatisfied 
with  tllie  fonner  <Sii?7&nt  of  eases.     He  expressed  the  great  difficulty   which 
he  had  dfCen'  fbuiid  in  marking  his  way  through   those  cases,  and  I  think 
there  can  be  but  little  doubt    that  he    lamented    the    course  which  the 
Law  had  taken.    But,  my  Lords,  it  is  now  too  late  to  alter  this,  and 
we  are  in  every  case  bound  to  consider  whether  we   are  to  grant  liqui* 
dated  damages  or*  penalties,  according  to   the    principles  that    those   cases 
had  established.    According  to  those  principles  I  have  no  doubt  whatever 
that  in  this  case  liquidated  damages  are  due  as  regards  the  fourth   prayer 
of  the  bili-*I  mean  those  injuries  sustained   by  the   company  by  the  de- 
lay in  a  case  in  which  that  delay  was  increasing,  and  in  which  no  speci- 
fic sum  could   be  apportioned  iii  respect  of  a    particular   injury  done    to 
the  company.    In  those  cases  I  agree   with   my    noble  and  learned  friend 
(hat  we  must  consider  them  as  liquidated  damages,  as  a  compensation  to 
the  company  for  (he  loss  suataioed  by  the  deity.    In  the  other  case  it  is 
equally  clear>  upon  the  principles   laid   down   both    in  A^Uey  ^.    Wkeldon^ 
to  which  I  have  referred,  and  also   in  a  case   which   was  referred  to  in  6 
Bing.,  that  it  is  to  be  taken  as  penalty.     There  can  be  no  doubt  that  the 
Court  from   which  this    appeal  comes  went  as   far  as  possible  in  setting 
aside  A  reference  to  the  intention  of  the  parties,  and  they  held,  distinguish- 
ing  between  the  different  matters  which  were  in  the  consideration  of  the 
parties  when  they  entered  into  tlie  covenant,  that  one  was  to  be  taken 
as  liquidated  damages  and  the    other  as  penalty,    although  it    was  per- 
fectly dear,   as  clear  as  words   could   make    it,  that  the  parties  had  in- 
tended the  whole   to  be  taken  as  liquidated  damages,  and  not  as  penalty. 
ne   learned   judge,   in    giving    die    decision    of  the    Court,    says,   '  It 
is  diffieult   to  suppose  any   words    more   explicit   or  express   than   those 
used    io  Xht  agreement ;  the    same   declaration    not    only  states  affirma-^ 
lively  that  the  sum  of   l(H)02.  should  be   t^en  as    liquidated  damages, 
but  negatiYeiy    also,  that  it  should  not  be    considered  as  a  penalty,  or 
in  tba  nature  of  a  petialty.'    Yet   nevertheless,  because  there  were  some 
tilings  that  were  so  specific,  and  others  less  speciic  and  moie   general, 
file  Court  bought  that   they  were  bound    by  the  current    of  cases  to 
draw  tint  distinctioa  between  the  two,  und  that,  in  Spite  of  the  posi- 
tive and  distinct    ^i^ment  of    the  meaning  of    th^    parties,    they  were 
bound  lo  consider  that  the    parties  did  not   mean  that  to  be  taken  iA 
to  the  whole,  but    only  as  to  a    part,  and  therefore  to  decide    that  ia 
part  of  tlie  sum   should    be  penalty,  altfaougk  the  party    had    aaid  that 
none  ebould  be   penalty,  and  thAt  the    other  pait   shotdd  be   liquidated 
dunagea,  although  the  parties  tntended   that   this  charader  should   apply 

to  the  wiiole.    My  Lords,  £  cannot    but    regret  that    these    refinements 
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have  found  their  way  into  our  law  in  consequence  of  the  remedial  act 
of  the  8  &  9  Will.  8,  respecting  the  relief  of  parties  on  l>onda  for 
the  performance  of  a  covenant,  the  penalty  being  by  that  act  confined 
to  the  damage  actually  sustained  by  a  breach  of  tlie  covenant.  Cases 
have  occurred  in  which  no  great  weight  has  been  given  to  the  remedy 
afforded  by  the  act,  the  statute  of  Will.  3 ;  and  the  Court  has  held  in 
several  cases,  upon  great  consideration,  that  tlie  party  claiming  compen<> 
sation  had  no  election  to  proceed  paramount  to  the  statute,  or  go  to  his 
remedy  at  common  law,  but  that  the  statute  was  to  be  obeyed  ;  they 
held  that  he  had  no  election  at  all.  I  think  it  is  that  statute  which 
has  led  to  the  decisions  that  have  found  their  way  into  our  law  upon 
the  doctrine  of  liquidated  damages*  However,  my  Lords,  we  have  no 
choice  in  the  instance  that  I  have  referred  to,  as  to  the  fourth  prayer 
of  the  bill,  but  to  consider  them  as  liquidated  damages;  and  with  re- 
gard to'the]  other,    we  must  consider  them  as  in  the  nature  of  penalty." 

The  last  case  of  importance  on  this  subject  is  that  of  Reynolds 
V.  BridgeM) 

There  ErlCf  Justice,  said: — 

'*The  nature  of  the  contract  is  such  that  the  damage  resulting  from 
breach  of  its  stipulations  is  undefined.  If  the  defendant,  being  in  a 
well-rfavoured  practice,  covenants  that  he  will  not  practise  within  cer- 
tain limits,  and  he  breaks  that  covenant  in  one  or  two  instances  only 
it  is  impossible  to  calcdate  the  amount  of  the  damage  arising  from 
such  breaches:  the  plaintiff  might  be  thereby  prevented  from  attending 
a  particular  case,  or  from  getting  into  a  line  of  practice^  and  so  it 
might  be  the  loss  of  a  fortune,  or  it  might  be  only  the  loss  of  the 
amount  of  a  particular  bill.  It  is  said  to  be  a  rule  of  law,  that  in 
some  cases  a  stipulation  for  payment  of  a  fixed  sum  counts  for  nothing, 
and  that  parties  have  put  into  their  deeds  words  without  any  meaning; 
as  in  the  case  of  a  common  bond  given  on  a  loan  of  money,  in  very 
early  times,  relief  was  given  to  the  obligor,  who  could  indemnify  the 
obligee  by  payment  of  principal.  And  the  Courts  have  extended  the 
same  principle  to  covenants  where  the  damages  for  breach  of  covenant 
were  fixed  at  a  very  large  sum,  by  saying  that  the  parties  only  in- 
tended that  the  sum  due  should  be  recoverable.  But  the  tenor  of  the 
later  decisions  is  to  restrict  the  operation  of  that  principle,  because  it 
militates  against  another  great  and  governing  prindple  of  law,  that  par- 
ties may  make  what  contracts  they  please  within  the  limits  of  the  Mm, 
and  that  such  contracts  shall  be  carried  into  effect  by  the  Courts  ac- 
cording to  the  intention  of  the  parties,  which  is  to  be  learnt  from  the 

(•}!.  /irr.  n.  %.  p  1268, 
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words  ID  the  coDtraot.  In  some  cases  a  large  exercise  of  discretion  has 
been  assumed  by  the  Courts  to  say,  'We  will  not  take  the  words 
used  by  the  parties,  but  look  to  the  whole  instrument,  and  give  effect 
to  it  according  to  what  we  think  would  have  been  a  reasonable  oon- 
tract  for  the  parties  to  enter  into/  But  that  borders  on  an  absurdity  ; 
and  if  we  take  away  the  right  of  the  complaining  party  to  receive  the 
damages  which  have  been  agreed  upon,  the  party  complained  of  may 
be  liable  to  pay,  not  the  extent  of  damages,  which  was  limited  accord- 
ing to  his   means,  but  an  amount  far    exceeding  that." 

Coleridge^  J.,  said — 

"The  principle  which  the  cases  have  established,  without  any  great 
discrepancy,  though  there  is  not  entire  conformity,  as  to  whether  the 
sum  agreed  upon  is  to  be  regarded  as  liquidated  damages  or  a  penalty, 
is  to  ascertain  what  was  the  real  intention  of  the  parties;  and  the 
oUier  rules  which  have  been  laid  down  are  only  to  assist  us  in  as- 
certaining that  intention.  The  mere  fact  that  the  sum  stated  as  liqui- 
dated damages  is  large  and  exaggerated  in  amount  does  not  establish 
that  it  is  a  penalty." 

The  following  deductions  have  been  drawn  from  this  judgment  by 
the  JurisiS^) 

"1.  In  deciding  whether  a  sum  to  be  paid,  in  the  event  of  a  breach 
of  contract,  is  to  be  considered  as  in  the  nature  of  a  penalty  or  as 
liquidated  damages,  the  real  intention  of  the  parties  is  to  be  ascertain- 
ed, and  that  from  the  words  in  the  contract  itself.  Other  rules  upon 
the  subject  are  only  to  assist  the  Courts  in  ascertaining  such  intention. 

"  2.  The  fact  that  the  sum  is  large,  and  exaggerated  in  amount, 
does  not  of  itself  show   that  it  is  to  be  considered  as  a   penalty. 

*'  3.  The  fact  that  more  than  one  thing  is  to  be  done  or  forborne 
does  not  determine  the  question. 

**  4.  If  the  covenant  reUtes  to  matters  which  are  not  of  an  un- 
certain nature  and  amount,  e.  g.  for  payment  of  a  smaller  sum,  and  the 
damages  named  in  the  deed  are  a  much  larger  sum,  it  is  to  be  regarded 
as  a  penalty. 

"  5.  And  it  seems  that  if  $ome  of  the  stipulations  are  of  a  certain 
nature  and  amount,  and  some  are  of  an  uncertain  nature  and  amount,  as 
the  sum  cannot  be  treated  as  liquidated  damages  in  respect  of  one  of 
more  of  the  stipulation,  it  ought  not  to  be  so  treated  in  respect  of 
the  others.     (Per  Coleridge,    J.)   See    QaUtoorthy  v.   SiruU.W 


(a)  3.  Jar.  n.  s.  pt.  1.  p.  116.  {h)  1.  Exch  650. 
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"  6^.  If  the  parties  intended  that  there  shonld  be  a  penalty  reeovera- 
Me  over  and  over  again  for  every  breach  of  the  covenant,  and  not  that, 
in  case  of  a  single  breach,  the  entire  contract  should  be  at  an  end, 
and  the  snm  paid  for  the  loss  of  the  whole  matter,  it  will  in  gene- 
ral be  a  penalty.    (Per  CrompUm^  J.) 

"7.     If  there    be  a  contract    containing     stipulations,     the    breach  of 

which  cannot  be   measured  in   damages,  the    parties    must    be    taken  to 

have  meant  that  the  sum  agreed  on   for  its  non-perfonnance  was  to  be 
liquidated  damages." 

§  36.  So  it  is  a  general  maxim  of  equity  not  to  suffer  ad- 
vantage to  be  taken  of  a  penalty  or  forfeiture  when  compensatioii 
meets  the  juslice  of  the  case.^^')  On  this  ground  stands  the  doctrine 
of  mortgage,  ^  Once  a  mortgage  always  a  mortgage/  Though  the  estate 
was  forfeited  at  Law,  if  the  money  was  not  paicT  to  the  day ; 
yet  Equity,  looking  to  the  intention  of  the  parties,  rather  than  to 
the  form  of  language  in  which  it  was  couched  ;  bearing  in  re- 
membrance  that  the  transaction  was  originally  one  of  loan,  and 
mindful  that  the  necessities  of  the  borrower  sboold  not  be  taken 
unfair  advantage  of,  permitted  l)|in  at  any  time  to  redeem  the 
Estate  on  payment  of  principal,  interest,   and  charges. 

§  37.  The  distinctions  drawn  in  English  law  as  to  relief  aganist 
particular  classes  of  covenants  in  leases,  and  refused  as  to  other 
covenants,  it  would  be  out  of  place  to  pursue  here.  But  there 
are  some  points  which  it  may  be  useful  to  notice,  as  of  pro- 
bable occurrence  before  the  Judge  even  in  this  Country.  Thiis  [n 
public  undertakings,  as  in  Joint  Stock  Companies  and  the  Kke, 
where  the  non-payment  of  calls  has  forfeited  shares,  no  relief 
will  be  given  ;  for  the  necessity  of  punctual  payment  is  apparent ; 
and  if  this  were  permitted,  shareholders  would  hang  back;  and 
then  by  praying  relief  against  the  effect  of  their  owiT  uitfiptional 
rashness  throw  the  affairs  of  the  Company  into  confusionj  and  in- 
deed seriously  impede,  if  not  entirely  defeat  the  operations  of  the 
partnership.  Thus  in  Sparh  v.  The  Compang  of  the  Froprieiore  qf 
the  Liverpool  Watenoorh,^  Sir  WiUiam  Grant  said  : — 


(•)  The  foufdation  of  this  jnntdiction  is  "  the  original  intent  of  the  ctse**— «nd  ^  the  Conrt 
fires  the  ptrtj  all  that  he  expected  or  desired."    Pncky  r.  Dukt  of  9omtrtei,  I  Stm  447> 

id)  13  Yes.  488. 
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'*  This  Bill  is  foanded  in  Forlnture ;  and  upon  the  grounci,  that  the 
Pbintiff  did  not  consider  himself  ae  a  Partner  ;  and  offering  GompensatioB ; 
and  praying  to  be  reliered  from  the  Forfeiture.  The  Parties  might 
contract  upon  any  Terms  they  thought  fit,  and  might  impose  Terms  as 
arbitrary  as  they  pleased.  It  is  essential  to  sueh  TransaetioDS.  This 
struck  me  as  not  like  the  case  of  Individuals.  If  this  species  of  Equity 
is  open  to  Parties  engaged  in  these  undertakings,  they  could  not  be 
carried  on.  It  is  essential,  that  the  Money  should  be  paid,  and  that 
they  should  know,  what  is  their  situation.  Interest  is  not  an  adequate 
Compensation,  even  among  Individuals ;  much  less  in  these  Undertak- 
ings. In  ptftioular  Gases  Interest  might  be  a  Compensation  :  but  in 
the  Majority  of  Cases  it  is  no  Compensation  ;  from  the  uncertainty,  in 
whidi  they  may  be  left.  The  effect  is  the  same,  whether  Money  has 
been  paid,  or  not.  They  know  the  consequence.  The  Party,  making  de- 
fault, is  no  longer  a  Member  ;  but  if  a  Party,  can  in  Equity  enter 
into  a  discussion  of  the  Circumstances,  each  may  bring  his  Suit.  They 
must  remain  a  considerable  time,  to  see,  whether  a  Snit  will  be  be- 
gun ;  and  before  the  Suit  can  be  decided.  They  do  not .  liuow,  when 
any  member  will  sue.  If  a  Bill  is  to  be  permitted,  there  cannot  be 
any  certainty,  that  every  member,  who  has  made  default,  may  not  file' 
a  Bill?  Can  the  Court  impose  a  limitation  of  the  period,  when  Bills 
may  be  filed?  If  the  Court  ever  began  to  deal  with  these  Cases,  the 
number  must  be  infinite.  This  is  a  mode  which  the  party  has,  to 
withdraw  from  a  bsing  concern.  Why  is  not  this  Equity  open  to 
Contractors  for  the  Qovemment  Loans  ?  Why  may  not  they  come  here  to 
be  reliered,  when  they  have  failed  in  making  their  deposit ;  and,  if  that 
they  could  have  'Relief,  how  could  Government  go  on  ?  It  would  be  just 
as  difficult  for  these  Undertakings  to  go  on.  If  compensation  cannot  be 
effectually  made^  it  ought  not  to  be  attempted.  It  would  be  hazardous 
to  entertain   such  a  Bill.'H^) 

§  S8.  .A^^n^  the  principle  is  not  applicable  to  the  provision 
of  an  Act  of  PaiiiaiDenty  or  of  the  Legislature,  or  of  conditions 
in  Law ;  relief  can  never  be  given  against  the  provisions  of  a 
Statute ;  ao  in  Keatinf  v.  8/mrrow(f)  Lord  Manners  said  :— 

'*  It  has  been  argued  on  the  Part  of  the  Plaintiff,  that  this  Court  leaos 


(#)  fbrfeitiiret,  boworer.  are  itridtisim  jwrii  and  farties  who  mtk  te  vahttit  tkom  most  tiMtly 
psTBiie  all  that  is  neoeasary  to  be  dooe  in  order  to  enable  them  to  eiereise  the  power  CUrke  t. 
Mart,  6  Jur.  n.  s.  447. 

if)  l.BtU&  B367. 
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agninBt'^Furfeitures,  if  the  Pariy  can  be  compensated  ;  and  that  he  can 
in  this  Case,*  where  interest  and  septennial  Fines  may  be  giTen  to  the 
Landlord.  That  Principle  is  applicable  to  Cases  of  Contract,  between  the 
Parties,  but  not  to  the  Provisions  of  an  Act  of  Parliament,  or  Condi- 
tions in  Law.  In  Peachy  v.  tJi£  Duke  of  Somerset  (!^\  Lord  Macele^ld 
makes  this  Distinction  :  he  says.  Cases  of  Agreement,  and  Conditions  of 
tte  Party,  and  of  the  Law,  are  certainly  to  be  distinguished  ;  you  can 
never  say  the  Law  has  determined  hardly,  but  you  may,  that  the  Party 
has  made  a  liard  Bargain.  The  true  Ground  of  B«lief  against  Penalties 
is,  when  from  the  original  Intent  of  the  Case,  the  Penalt^f  is  only  de- 
signed to  secure  the  Money.  Taking  then  the  Principle  from  Lord  liac' 
cle^eld,  it  is  manifest  that  in  Cases  of  mere  Contract  between  Parties, 
this  Court  will  relieve,  when  Compensation  can  be  given,  but  against 
the  Provisions  of  a  Statute  no  Relief  can  be  given." 

§  89.  Equity  will  not  permit  a  person  to  refuse  specifically  to 
perform  liis  contract,  by  electing  to  pay  the  penalty  for  its  non- 
performance. 

"  The  general  rule"  says  Lord  St.  LeonarcU(^)  "  of  Equity,  he  observes, 
ia  that,  if  a  thing  be  agreed  upon  to  be  done,  though  there  is  a 
penalty  annexed  to  secure  its  performance,  yet  the  very  thing  itself  must 
be  done.  If  a  man,  for  instance,  agree  to  sell  an  estate,  and  execute  '  his 
bond  for  JB600,  as  a  security  for  Hfe  performanee  of  his  contract,  he 
will  not  be  allowed  to  pay  the  forfeit  of  his  bond  and  avoid  his 
agreement,  but  he  will  be  compelled  to  settle  the  estate  in  specific  per- 
formance of  his  agreement.  So,  if  a  man  covenant  to  abstain  from 
doing  a  certain  act,  and  agree,  that,  if  he  do  ii,  he  will  pay  a  sum 
of  money,  it  would  seem  that  he  will  be  compelled  to  abstain  from 
doing  that  act;  and,  just  as  in  the  converse  case,  he  cannot  elect  to 
break  his  engagement   by  paying  for  his   violation  of  the  contradE.]^ 

§  40.  But  a  distinction  is  observable  ,betFeen  ^enaitisai^tlje 
true  object  of  which  is  to  secure  the  performance  of  the  entire  con- 
tract, and  sums  received  as  additional  payment  or  price  of  doing 
a  particular  act:  as  for  instance  where  a  lessee  covenants  not^  to 
plough  pasture  land;  but  if  he  does,  to  pay  an  additional  rent. 
Here,  the  entire  contract  for  the  lease  is  not  affected.^  the 
stipulation,  but  it  Is  in  the  nature  of  liquidated  damages,  a  specific 
sum    agreed  upon   between    the  parties    as    the    price  of  doing  a 

(y)  \  Strt.  447.  .  (A)  Frmtci  t.  Macabc,  2  Dr.  and  W.  374. 
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particular   act.     So  in  Hardy  v.    MarlM^^    Lord    Ro^lyn   remarking 
on  Rolfe  v.  PetersonU),   which  was  such   a  case,  said — 

"That  it  was  the  demise  of  land  to  a  lessee  to  do  wilh  it  as  be 
thought  proper;  but  if  be  used  it  in  one  way,  be  was  to  pay  one 
rent,  and  if  in  another,  another;  that  is  a  different  case  from  an 
agreement  not  to  do  a  thing,  with  a   penalty    for  doing   it." 


(0  1  Cox. 27.  0)  2.  Br.  F.  C  436. 


TOPIC  THE  TfllRTESNTL 


DO  ONTO  OTHERS  AS  YOU  MAY  LAWFULLY  DESIRE  THEY 
SHOULD  DO  UNTO  YOU. 

Sic  utere  tuo  ut  alienum  non  lada*. 
§  1.  The  primary  rights  of  property  are  comprised  by  the  Ro- 
man Law  in  this  and  its  fellow  maxim  ;  Suum  cuique  tribuere, 
which  together  make  up  the  Law  of  Meum  and  Tuum  ;  and  express 
the  whole  duties  of  the  citizen  with  respect  to  his  enjoyment  of 
his  own,  and  his  respect  for  his  neighbours'  property.  Practically 
speaking,  these  two  maxims  make  up  the  sum  of  the  Great  Christian 
Commandment  '  Thou  shalt  love  thy  neighbour  as  thyself ;'  though 
they  want  the  beautiful  element  of  charity,  expressed  in  the  word 
'  Lave' ;  and  according  to  the  notion  of  ancient  philosophy  and  poli- 
tics, they  were  not  of  that  universal  world-embracing  obligation 
which  characterizes  the  precept  of  the  great  Christian  teacher.  The 
ancients  admitted,  it  is  true,  the  duty  of  every  man  towards  hia 
neighbour ;  but  the  question,  wAo  U  my  neiffkbour,  was  a  stumb- 
lingblock  and  an  offence  to  them ;  and  its  solution,  a  shiboleth 
in  their  mouths.  Thus,  it  was  admitted  that  Citizens  were  bound 
by  reciprocal  rights  and  duties  to  each  other ;  but  who  was  lis 
Citizen  ?  Aristotle  discusses  this  topic  in  his  Politics ;(')  be  there 
shows  how  various  opinions  have  been  held  upon  the  point :  some 
maintaining  that  the  citizen  must  be  sprung,  on  both  sides,  fatbef 
and  mother,  from  Citizens;  others,  that  a  certain  number  of  gener- 
ations of  citizenship  are  necessary  to  be  proved ;  others  that  men 
enroUed  from  other  states,  enfranchised  after  revolution,  or  manu- 
mitted from  slavery,  are  to  be  reckoned  among  the  Citizens.  Some 
question  whether  all  classes  in  the  same  state  are  Citizens.  Slaves 
were  clearly  not;  whether  Mechanics  were,  was  doubted.  The"CSti^ 
zens  were  neighbours,  inter  se ;  but  the  solution  of  this  difficulty,— 
like  most  great  discoveries,  so  simple  that  it  seems  to  lie  on  tbe 
surface,  and  by  a   marvel  to  have  escaped  the  acute  intellects  busi- 

(a)  L.  IlL  C.  2. 
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ed  about  it^  was  Yeterred  for  Chri8t.(^)  He  it  was  who  first  showed 
that  the  circle  of  neiyhbaurkood  was  not  a  fixed  figure,  but  carried 
•about  with  him,  fike  the  horizon^  by  each  travellpr  whithersoever  lie 
wandered^  eHpping  in  its  circumference  every  individual  with  whom, 
for  the  time  being/'l^e  happened  to  come  in  contact. 

§  2.  Bomat  indeed  deduces  the  whole  Law  from  tlie  two  great 
Christian  Commandments,  to  love  God  ^nd  our  neighbour. 

''  Prom  the  love  of  God  oprings  tbe  obhgatory  force  of  the  whole  Law 
of  nature,  which  is  sanctioned  hy  the  will  of  Heaven,  promulgated  by 
nature  itself ;  and  upon  that  principle  the  duty  of  obedience  to  the  natuiul 
Law  is  made  independent  of  the  hope  of  reward  and  the  fear  of  punish- 
ment. From  the  duty  of  loving  our  neighbour  spring  all  those  obliga- 
tions, the  fulfilment  of  which  is  necessary  for  the  welfare  of  mankind, 
-and  which  we  owe  to  our  fdlow-men  as  a  consequence  of  the  primary 
or  of  the  secondary  natural  Law,  including  as  part  of  the  secondary 
natmral  Law  tbe  duty  of  dbedienoe  to  municipal  Law,  without  which 
obedience  the  social  state  either  could  not  exist  at  all,  or  conld  not 
exist  in  tianquilliiy,  or  would  not  be  capable  of  produmag  the  greatest 
welfare  of  mankind,  moral  as  well  as  physical.'' 

In  this  sense  how  applicable  is  the  saying  of  Vidian  ;  Jumj^rw- 
dentia  est  diviaarum  et  humanarum  rcrum  notiiia.. 

§  3.  There  are  many  maxims  regulative  of  the  rights  and  duties^ 
of  property  which  we  skoidd  briefly  emmierate,  but  they  all  re- 
solve themselves  unto  so  many  illo^ratious  of  the  principal  doctrine. 

§  4.    The   leading    maxim    will    be    found    well    illustrated    by 
,Swwm4f^) ;  ;aii4  it  has  already  been  incidentally  touched  upon  in 
the  Disquisition  •  upon  Damages.^^     A  few   more  remarks  however 
^  will  not  be  thrown  .aw«y  here. 

Thus,  where  my  neighbour  has  acquired  through  long  use  a  right 
to  ancient  windows, .  by  which  he  enjoys  the  common  blessings  of 
light  and  air,  I  shall  not  so  build  on  my  own  adjoining  ground 
as  to  obstruct  or  diminish  his  enjoyment,   ^dificare  m  iuo  propria 


a^j  Ibe;F«xsia^;^cboUr  w^^smoiDber  that  besatiful  posssge  ia  the  OhooUiian  : 

Md^win«otM9Bi»i^bfrMiiiBM  tkitthohappiost  portioos  of  that  work  arc  but  so  mapjr  drgnnt 
tniif  lationt  of  Uim  who  ipako  as  ncTer  man  spake. 


(#)27*.  {dy/iaia  p.  lOi. 
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wlo  non  licet  quod  aUeri  noeeatM)  On  the  same  principle  I  am 
bound  to  use  all  proper  care  and  diligence,  that  in  pnlling  down 
my  own  bnildings,  I  do  not  endanger  the  fall  of  my  neighbour's 
honse.  Thus  with  respect  to  party  walls,  or  walls  adjoining  each 
other.  So  of  underground  support ;  1  may  not  work  my  own  mines 
in  such  a  way  as  .to  sap  my  neighbour's  foundations//)  In  lopping 
hedges,  cutting  trees,  &c.  the  work  must  be  done  so  as  not  to  en- 
cumber the  neighbour's  close.  So  I  may  not  erect  waterspouts 
which  cause  the  rain  to  fall  on  my  neighbour's  lands.  So  I  may 
not  erect  shambles  to  the  detriment  of  my  neighbour  or  his  pro- 
perty, or  carry  on  an  offensive  trade  such  as  bone  burning,  tallow 
smelting,  &c.  Here  the  Law  of  Nuisance  applies.  And  the  Legis- 
lature has  provided  that  factory  chimnies  shall  be  carried  up  a  certain 
height,  to  carry  the  smoke  above  the  atmosphere  we  ordinarily  breathe. 

§  5.  So  with  regard  to  the  enjoyment  of  running  water,  a  ques- 
tion of  great  importance  in  this  PresidleBcy. 

*'  Each  proprietor,"  says  Broome J^)  *'  of  the  land  has  a  right  to  the 
advantage  of  the  stream  flowing  in  its  natural  course  over  bis  land,  and 
to  use  the  same  as  he  pleases  for  any  purposes  of  his  own,  provided 
that  they  be  not  inconsistent  with  a  similar  right  in  the  proprietor  of 
the  land  above  or  below :  so  that  neither  can  any  proprietor  above 
diminish  the  quantity  or  injure  the  quality  of  the  water,  which  would 
otherwise  naturally  descend ;  nor  can  any  proprietor  below  throw  back  the 
water  without  the  license  or  the  grant  of  the  proprietor  above.  WheiCt 
therefore,  the  owner  of  land  applies  the  stream  running  through  it  to  the 
use  of  a  mill  newly  erected,  or  to  any  other  purpose,  he  may,  if  the 
stream  is  diverted  or  obstructed  by  the  proprietor  of  lapd  above,  recover 
against  such  proprietor  for  the  consequential  injury  to  the  mill ;  and  the 
same  principle  seems  to  apply  where  the  obstruction  or  diversion  has 
taken  place  prior  to  the  erection  of  the  mill,  unless,  indeed,  the  owner 
of  land  higher  up  the  stream  has  acquired  a  right  to  any  particular 
mode  of  using  the  water  by  prescription,  that  is,  by  user  continued  until 
the  presumption  of  a  grant  has  arisen. 

{e)  See  obsenratioDS,  Jurist,  Part  1  pt.  2.  p.  181. 
(/)  Such  was  the  Roman  Law.  JV<m  fmUare  te  e»  Uhernd  casearU  fiumm  in  tuperiora  atUJieia 
jwre  immUi  posse,  nisi  ei  rei  ssmtutwrn  ialem  admUUi.  Idemque  ttU,H  ex  superiore  m  urferiora 
nan  aquam  non  quid  aUud  immUti  Ued,  In  sno  enim  alii  kadenus  faeere  lieei,  qneiemts  nikU  m 
aUenum  immUlat:  fimi  aniem  stent  ngus  esse  imwusstonen^,  posse  igUnr  superiorem  enm  inferiore 
a§ae  jnsUli  non  esse  id  Ua  faeere, 

'     (^)Leg  lOx.  p.277. 
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••  With  respect  to  water  flowing  in  a  subterraneous  course,  it  has  been 
held,  that,  in  this,  the  owner  of  land  through  which  it  flows  has  no  right 
or  interest,  (at  all  events,  in  the  absence  of  an  uninterrupted  user  of  the 
right  for  more  than  twenty  years),  which  will  enable  him  to  maintain  an 
action  against  a  landowner,  who,  in  carrying  on  mining  operations  in  hia 
own  land  in  the  usual  manner,  drains  away  the  water  from  the  land  of  the 
first-mentioned  owner,  and  lays  his  well  dry;  for,  according  to  the  princi- 
ple already  stated,  if  a  man  digs  a  well  in  his  own  land,  so  close  to  the 
soil  of  hia  neighbour  as  to  require  the  support  of  a  rib  of  clay  or  of  stone 
in  his  neighbour's  land  to  retain  the  water  in  the  well,  no  action  would 
lie  against  the  owner  of  the  adjacent  land  for  digging  away  such  clay 
or  stone,  which  is  his  own  property,  and  thereby  letting  out  the  water ; 
and  it  would  seem  to  make  no  difference  as  to  the  legal  rights  of  the 
parties  if  the  well  stands  some  distance  within  the  plaintiff's  boundary, 
and  the  digging  by  the  defendant,  which  occasions  the  water  to  flow 
from  the  well,  is  some  distance  within  the  defendant's  boundary,  which* 
is,  in  substance,  the  Tery  case  above  stated/* 

§  6.  It  is  impossible  to  illustrate  this  maxim  more  forcibly  than  by 
considering  the  case  of  running  water  flowing  in  a  defined  and  natural 
channel,  as  rivers,  streams,  &c.,  when  the  riparian  lands  are  already  oc- 
cupied. (^)  There,  each  successive  three  occupants  may  be  regarded  thus. 
The  uppermost  must  so  use  the  water  flowing  through  his  lands  as  not 
to  interfere  with  its  enjoyment  by  those  below  him ;  the  lowest  must 
respect  the  same  rule  with  regard  to  those  above  him,  the  middle  oc- 
cupant must  respect  the  rights  of  the  one  above  and  the  one  below. 
Thus  he  could  not  pen  back  the  water  on  the  lands  of  the  one  above, 
or  dam  them  np  from  flowing  to  the  one  below.  The  leading  case 
on  this  subject  is  MoBon  v.  JK//,(»)  wherein  the  rights  of  the  respective 
parties  are  well  considered  :  there  Lord  Denman  said :-« 

**  The  proposition  for  which  the  plaintiff  contends  is,  that  the  posses- 
sor of  bud,  through  which  a  natural  stream  runs,  has  a  right  to  the 
advantage  of  that  stream,  flowing  in  its  natural  course,  and  to  use  it 
when  he  pleases,  for  any  purposes  of  his  own,  not  inconsistent  with  a 
similar  right  in  the  proprietors  of  the  land  above  and  bebw — that  neither 


(i)  Obterre  howBfer  the  diitioetioii  between  the  right  which  each  riparian  proprietor  beside  a 
natural  mnning  etream  bai,  to  have  it  few  undiminished,  nnpoUnted,  through  his  land,  and  the 
right  whieh  a  third  party,  a  stranger,  may  have  to  the  nie  of  the  water.  It  is  the  hitter  which  con^ 
stitntca  an  JSatetieni,  or  Pr^  ^prgndn. 

(»)5  B.fcAd.l. 
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cnn  any  proprietor  above  diminish  the  quantity^,  or  injure  the  quality 
of  the  water,  which  would  otherwise  descend^  uor  caa  any  proprietor 
below  throw  back  the  water  without,  his  license  or  grant  :-^and  that, 
whether  the  losa  by  diversion,  of  the  general  benefit  of  sueha  stream, 
be  or  be  not  such  an  injury  in  point  of  law,  as  ib  sustain  an.  actioa 
without  some  special  damage,  yet,  as  soon  as  the  proprieti)r  of  the  land 
has  applied  it  to  some  purpose  of  utility,  or  is.  prevented  from  so 
doing  by  the  diversion,  he  has  a  right  of  action  against  the  person 
diverting. 

'*  The  proposition  of  the  defendants  is,  that  the  right  t6  flowing 
water  is  publici  juris,  and  that  the  first  person  who  can  get  possession 
of  the  stream,  and  apply  it  to  a  useful  purpose,  has  a  good  title  to 
it  against  nil  the  world,  including  the  proprietor  of  the  land  below, 
who  has  no  right  of  action  against  him,  unless  such  proprietor  has 
already  applied  the  stream  to  some  useful  purpose  also,  with  which 
the  diversion  interferes  ;  and  in  default  of  his  having  done  so,  may  al- 
together deprive  him  of  the  benefit  of  the  water. 

"  In  deciding  this  question,  we  might  content  ourselves  by  referring,  to^ 
and  relying  on,  the  judgment  of  this  Court  in  this  case  oh  the  motioa 
for  a  new  trial,C»  but  as  the  point  is  of  importance^  and  the  form  id 
which  it  is  now  again  presented  to  us  leads  to  a  behalf  that  it  will 
be  earned  to  a  court  of  error  ;  we  think  it  right  to  give  the  reasona 
for  our  judgment  more  at  large. 

**  The  position^  that  the  first  oocupant  of  running  water  for  a  benefi- 
cial purpose,  has  a  good  title  to  it^  is  perfectly  true  in  this  sense,  that 
neither  the  owner  of  the  land  below  can  pen  back  the  water,  nor  the 
owner  of  the  land  above  divert  it  to  his  prejudice.  In  this,  as  in 
other  cases  of  injuries  to  real  property,  possession  is  a  good  title  against 
a  wrong  doer :  and  the  owner  of  the  land  who  applies  the  stream  that 
runs  through  it,  to  the  use  of  a  mill  newly  erected,  or  other  purposes^ 
if  the  stream  is  diverted  or  obstmcted,  msy  xiBoover  for  the  consequen- 
tial injury  to  the  mill :  JSarl  qf  RuUtrndr  v*.  BatoUrX^)  But  it  is  a  very 
different  question  whether  he  can  take  away  from  thsf  owner  of  the 
land  below,  one  of  its  natural  advantages^  which  is  capable  of  being 
applied  to  profitable  purposes^  and  generally  increases  ihei  fertility  ol  the 
soil,  even  when  unapplied  ;  and  deprive  him  of  it  altogether  by 
anticipating  him  in  its  application  to  a  useful  purpose.  If  this  be  so, 
a  considerable  part  of  the  value  of  an  estate,  which,  in  manufacturing 
districts  particularly,    is    much  enhanced  by    the  eiistenee    of  an  umq^ 
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propriaied  slream  of  water  with  a  fall  within  its]  limits,  might  nt 
ai^  time  be  takeat  awny^;  and,  bj  partly  of  reasoning,  a  valuable  mineral 
or  brine  spring  might  be  abatraoted  from  the  proprietor  in  whose  land, 
it  arises,   and.  converted  to  the  profit  of  another. 

''We  thinlc  that  this  proposition  has  originated  in  a  mistaken  view 
of  the  principles  laid  down  in  the  decided  cases  of  Bealif  v.  Bhaw^h 
Saunders  v,  NewmaUyi^)  WUlianu  v.  MorlandM  It  appears  to  us  also 
that  the  doctrine  of  BlacJtstone  and*  the  dicta  of  learned  judges,  both, 
io  some  of  those  cases  and'  in  that  of  Co»  ▼»  MaUkew9,{^)  have  been 
misconceived. 

*'  In  tlie  case  of  Bealy  v.  Shaw,  the  point  decided  was,  that  the  own-* 
er  of  land  through  which  a  natural  stream  ran  (which  was  diminished 
in  quantity,  by  having  been  in  part  appropriated  to  the  use  of  works 
above,  for  twenty  years  and  more,  without  objection)  might,  after  erect- 
ing a  mill  on  his  own  land,  maintain  an  action  againt  the  proprie- 
tor of  those  works,  for  an  injury  ta  that  mill,  by  a  further  subsequent 
division  of  the  water.  This  decisioa  is  in  ejEACt  accordance  witk  the 
propoeitiou  contended  for  by  the  plainiiff,  that  the  owner  of  the  land 
ibnmgk  whkk  the  stream  flows»  may,  as  soon  as  he  has  converted  it^ 
to  a  puipoee  prodaditg  besefit  to  himself  maLntain  an  action  against; 
the  oimer  of  the  land  above^  fee  a  subsequent  aict,  by  which  that  bene^ 
^  is  dimtmshed;  aid  it  does  not  in  any  degree  support  the  position^ 
that  the  first  occupant  of  a  stream  of  wateE  has  a  right  to  it  againU 
the  proprietor  of  knd  below.  Lord  MUnborough  distinctly  lays  dowu  the 
vAb  of  kw  to  be  that,  'independent  of  any  partiouUr  enjoymient  used 
to  be  had  by  another,  every  man  has  a  right  to  have  the  advantage 
oC  a  flow  oC  water  im  Us  ow»  land,  without  diminution  or  alteration. 
BuA  au  advene  right  may  exist,  fonaded  on  the  oooupatioa  of  another; 
and  though  the  stream  be  either  diminished  ia  quantity,  or  even  cor-» 
rapted  in  quality,  as  by  means  of  the^  eescise  of  certain  trades^  yet  if 
the  oocupatioft  of  the  paf ty  so  takiiig  or  uafag  it  have  existed  for  sot 
long  a  time  at  may  rahe  the  {uresomptioa  of  a  grant,  the  other  party 
whose  land  it  below  most  take  the  stream  sublet  to  such  adverse  right.' 
Mr.  Justice  Ztncran^e  confirms  the  opiniou  of  Mr.  Baron  GrahoM  on 
the  trial,  thait  *  persons  possessiBg  lands  on  the  hanks  of  rivers  had  a 
fight  to  t|ie  flow  of  the  water  in  its  natural  stream  unless  there  existed 
before  a  right  in  others  to  enjoy  or  divert  any  part  of  it  to  their 
own  use.'  Mr.  Justice  Ze  Blanc  in  his  judgment  says  as  follows: — 
*The  tme  rule  is,  that  aftei    the    erection  of  works,  and  the    appropri- 
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ation*  by  the  owner  of  land,  of  a  certain  quantity  of  the  water  flow* 
ipg  over  it,  if  a  proprietor  of  other  land  afterwards  takes  what  re^ 
mains,  the  first-mentioned  owner,  however  he  might  hrfore  tueh  approprv- 
ation  have  taken  to  himself  mo  much  more  cannot  do  so  afterwards ;'  and 
this  expression,  in  which,  in  truth,  that  learned  judge  cannot  be  con« 
sidered  as  giving  any  opinion  of  the  effect  of  a  prior  appropriation,  is 
the  only  part  of  the  case  which  has  any  tendency  to  support  the  doe- 
trine  contended  for  by  the  defendants. 

•(  The  case  of  Saunders  y,  Newman  is  no  authority  upon  this  ques- 
tion^ and  is  cited  only  to  show,  that  Mr.  Justice  Holroyd  qliotea  th^ 
opinion  of  Le  Blanc^  J.,  abore  mentioned ;  and  he  confirms  it  so  far 
as  this,  that  the  plaintiff,  by.  erecting  his  new  mill,  appropriated  to  him* 
self  the  water  in  its  then  state,  and  had  a  right  of  action  for  any 
subsequent  alteration,  to  the  pr^udice  of  his  mill;  about  which  there 
is  no  question. 

**  The  last  and  principal  authority  cited  is  that  of  WiUiame  y.  Morland. 

"  The  case  itself  decides  no  more  than  this :  that  the  plaintiff,  haying 
in  his  declaration  complained  that  the  defendants  had«  by  a  floodgate 
across  the  stream  aboye,  prevented  the  water  from  running  in  its  regular 
course  through  the  plaintiff's  land,  and  caused  it  to  flow  with  increaaed 
force  and  impetuosity,  and  thereby  undermined  |nd  damaged  the  pkin* 
tiff's  banks,  could  not  recover,  the  juiy  having  found  that  no  9ueh  da- 
mage was  sustained.  The  judgments  of  all  the  judges  proceed  upon  this 
ground,  though  there  are  some  observations  made  by  my  brother  Ba^ley^ 
which  would  seem  at  flrst  sight  to  favour  the  proposition  ccmtended  for 
by  the    defendants. 

**  These  observations  are,  that  *  flowing  water  is  originally  pubUd  jurie. 
So  soon  as  it  is  appropriated  by  an  individual,  his  right  is  oo-extensive 
with  the  beneficial  use  to  which  he  appropriates  it.  Subject  to  that 
right  all  the  rest  of  the  water  remains  publki  jurii.  The  party  who 
obtains  a  right  to  the  exclusive  enjoyment  of  the  water,  does  so  in  deio* 
gation  of  the  primitive  right  of  the  public.  Now,  if  this  be  the  true 
character  of  the  right  to  water,  a  party  complaining  of  the  breaeh  of 
such  a  right,  ought  to  show  that  he  is  prevented  from  having  w^ter 
which  he  has  acquired  a  right  to  use  for  some   benefidal  purpose. 

'*  The  dictum  of  Lord  Chief  Justice  Tindal  in  Liggine  v.  Inge,  is  to 
this  effect : — '  Water  flowing  in  a  stream,  it  is  well  settled  by  the 
Law  of  England^  is  publici  juris.  By  the  Homan  Law,  running  water, 
light,  and  air,  were  considered  as  some  of  those  things  which  were  ret 
communes,  and  which  were  defined,  things,  the  property  of  which  be- 
longs to  no  person,  bat  the  use  to  all.    And  by  the  Law  of  England, 
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4he  parson  who  first  appropriates  any  part  of  this  water  flowing  ikpugk 
AU  land  to  his  own  use,  has  the  right  to  the  nse  of  so  much  as  he 
then  appropriates,  against  any  other;*  and  for  that  he  cites  Bealg  t. 
Skaw  and  oiherst  which  case,  howerer,  is  no  authority  for  this  posi- 
tion, as  far  as  rektes  to  the  owner  of  the  land  below ;  and  probably, 
therefore,  the  Lord  Chief  Justice  intended  the  expression  *any  other' 
to  apply  only  to  those  who  diverted  or  obstructed  the  stream.  To 
these  dicta  may  be  added  the  passage  from  Blachione'i  Commentariet^ 
Tol.  iL  14  : — '  There  are  some  few  things,  which  notwithstanding  the 
general  introduction  and  continuance  of  property,  must  still  unavoidably 
remain  in  common,  being  such  wherein  nothing  but  an  usufructuary 
property  is  capable  of  being  had ;  and,  therefore,  they  still  belong  to 
the  first  occupant,  during  the  time  he  holds  possession  of  them  and  no 
longer.  Such  (among  others)  are  the  elements  of  light,  air,  and  water, 
which  a  man  may  occupy  by  means  of  his  windows,  his  gardens,  his 
mills  and  other  conveniences :  such,  also,  are  the  generality  of  those  ani- 
mals, which  are  said  to  be  fera  natures,  or  of  a  wild  and  untameable  dis- 
position,  which  any  man  may  seize  upon  and  keep  for  his  own  use  or 
pleasure.  All  these  things,  so  long  as  they  remain  in  possession,  every 
man  has  a  right  to  enjoy  without  disturbance  :  but  if  once  they  escape 
itom  his  custody,  or  he  voluntarily  abandons  the  use  of  them,  they 
letum  to  the  common  stock,  and  any  man  else  has  an  equal  right  to 
adze  and  enjoy  them   afterwards.* 

**  And    2  Black8tone*i    Commentaries,  p.  18  : — *  Water  is    a  moveable 

wandering  thing,  and  must  of  necessity  continue  conraion  by  the  law  of 

nature ;  so    that   I    can  only    have  a  temporary,  transient,  usufructuary 

property  therein  ;    wherefore    if  a  body  of  water  runs  out  of  my  pond 

'  into  another  man's^  I  have  no  right  to  redaim  it/ 

***None  of  these  dicta,  when  properly  understood  with  reference  to  the 
cases  in  which  they  were  dted,  and  the  original  authorities  in  the  Boman 
law,  from  which  the  position  that  water  is  pubUd  juris  is  deduced, 
ought  to  be  considered  as  authorities,  that  the  first  occupier  or  first 
person  who  chooses  to  appropriate  a  natural  stream  to  a  useful  purpose 
iias  a  title  against  the  owner  of  land  below,  and  may  deprive  him  of 
the  benefit  of  the  natural  flow  of  water. 

"  The  Roman  law  isM  as  follows  : — *  Et  quidam  naturaU  Jure,  eommu" 
ma  smU  omnium  hac:  aer,  aqua  profluens,  et  mare,  et  per  hoc  liUora 
wmrie*  It  is  worthy  of  remark  that  Heta  enumerating  the  res  eom» 
mmnee^  omiis,  '  aqua  profluens/is)    Vinnius,  in  his  commentary  on  the  in« 

0»)  2  lost.,  tit.  1,  •.  1.  dt)  Lib.  8,  ch.  L 
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stitutibns,  explains  tiie  meaning  of  the  text^  *  Comwtnia  ami  qwa  a  natmrtt 
dd  omnium  uium  prodila,  in  nullins  adhue  diiionem  out  dommimn  perve* 
nerunt :  iSue  p&Hnent,  prcecipue  aer  et  mare,  qua  eum  propter  mmensi" 
iatem,  turn  propter  mum^  quern  in  commune  omnibue  debent,  jure  gentium 
divisa  non  sunt,  sed  telicta  in  suo  jute,  et  esse  primavo  adeoque  nee 
dividi  potueruht.  Item  aqua  profluene,  hoc  est  aqua  fuqis,  qurn  vel  a6 
imbriius  cotledta,  vtl  e  venis  terra  scaturiens,  perpetunm  fluxum  aqit,  finanen" 
que  aut  rivum  perennem  fadt,  Postremo  propter  mare,  etiam  lUtora  mark. 
In  hiice  rebue  duo  sunt,  qua  jure  naturali  omnibue  competunt,  Primtm 
communis  omnium  est  harum  rerum  usus,  ad  quern  naturct  comparata  tmU, 
tum  si  quid  earum  rerum  per  naturam  ocdupari  potest, '  id  eaienus  oeeupanHs 
Jit,  quatenus  ea  occupatione  itsus  ille  promiseuus  non  ladUur*  And '  ke 
proceeds  to  describe  the  use  of  water,  *  aqua  proflaens  ad  lavandum  ei 
potandum  unicuique  jure  naturali  concessa*  The  Law,  as  to  rivers^  is, 
*  Jlumina  autem  omnia  et  portus  publica  sunt,  ideoque  jus  piscandi  omni* 
bus  commune  est  in  portu  fluminibusque.*  And  Vinnius,  in  his  commen- 
tary on  this  passage  says, '  *  unicuique  licet  in  flumine  publico  navigare 
et  piscari*  And  he  proceeds  to  distinguish  between  a  river  and  its 
water  :  the  former  being  as  it  were  a  perpetual  body,  and  under  the 
dominion  of  those  in  whose  territories  it  is  contained ;  the  latter  beiz^ 
continually  changing,  and  incapable  whilst  it  is  there,  of  beccmiing  the 
subject  of  property^  like  the  air  and  sea. 

<*  In  the  Digest,  book  43,  tit.  13,  in  public  rivers  whether  navigable 
or  not,  it  appears  that  every  one  was  foH)idden  to  lower  the  water  or 
naitow  the  course  of  the  stream,  or  in  any  way  ^  to  alter  it,  to  the  pre- 
judice 6f  those  who  =d welt  near.  Tit.  12,  distinguishes  between  publio 
and  private  rivers  ;  and  in  section  4,  it  is  said  that  inivate  rivers  in 
no  way  differ  from  any  other  private  place, 

*'From  these  authorities' it  «eems  that  the  Roman  Law  considered  run- 
ning water,  not  as  '  a '  bonum  vacuus,  in  which  any  one  ^  might  aequtre 
property  :  but  as  'pubKo  or  common  in  this  sense  oidg,  that  all  migkt 
drink  it,  or  apply  it  to  the  necessary  purposes  of  supporting  life;  and 
that  no '  one '  bad  ady  property  in  the  water  itself,  except  in  that  parti- 
cular portion,  which  he  might  have  abstracted  from  the  stream,  and  of 
which  he  had  the  possession ;  and  during  the  time  of  such  posaestioo 
-only. 

'***We  ihink  that    no  other   interpretation  ought  to    be  put   vponthe 

'passage  in '^lackstone,  and  that  the    diota  of   the  learned   judges- above 

-referred  to,  in  which  water  is   said  to  be  publici  juris,  are  not  to  be 

understood  iu  any  other    than    this   sense  ;    and  it    appears  to  us   that 

there  is  no  authority  in  our  Law,  nor  as  &r  as  we  kuow  in  the  Roman 
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Lav  (which,  however,  is  no  authority  in  ours),  that  the  first  occupant 
(though  he  may  be  the  proprietor  of  the  land  above)  has  any  right  by 
diverting  the  stream,  to  deprive  the  owner  of  the  land  below,  of  the 
special  benefit  and  advantage  of  the  natural  flow  of  water  therein. 

"It  remains  to  observe  upon  one  case  which  was  cited  for  the  de- 
fendants (Gkt  v.  Matthew),  in  which  Lord  Hale  said,  'If  a  man  hath 
a  watercourse  running  through  his  ground  and  erects,  a  mill  upon  it,  he 
may  bring  his  action  for  diverting  the  stream,  and  not  say  antiquum 
molendinum;  and  upon  the  evidence  it  will  appear  whether  the  defen- 
dant hatfa  ground  through  which  ^he  stream  runs  before  the  plaintiffs, 
and  that  he  U9ed  to  tum  the  stream  as  he  saw  cause ;  for  otherwUe  he 
cannot  justify  it,  though  the  mill  be  newly  erected.'  What  is  said  by 
Lord  Hale  is  perfectly  consistent  with  the  proposition  insisted  upon  by 
the  plaintiff;  and  the  defendants  in  the  supposed  case  would  have  no 
right  to  divert,  unless  they  had  gained  it  by  prescription  (which  is  the 
meaning  of  Lord  Hale),  or,  according  to  the  modern  doctrine,  until  the 
presumption  of  a  grant  had  arisen. 

'*  And  this  view  of  the  case  accords  with  the  Law^  as  laid  down  by 
Seijeant  Adair^  Chief  Justice  of  Chetter,  in  Prewott  v.  Fkillipzir)  and 
by  Lord  EUeidtorough  in  Bealg  v.  8hawt  and  by  the  Master  of  the  Rolls 
in  his   luminous  judgment  in  Howard  v.  Wright. 

"  We  are,  therefore,  clearly  of  opinion  that  the  plaintiff  is  entitled  to 
noover  in  respect  of  the  abstracting  of  the  water  taken  from  the  Over 
Canal  Springi  as  well  as  the  other  injuries  complained  of;  and  for  which 
damages  have  been  assessed  by  the  jury. 

"  As  to  the  right  to  recover  for  the  injury  sustained,  by  the  water 
being  returned  in  a  heated  state^  there  cau  be  no  question. 

**  Whether  he  could  have  maintained  an  action  h^ore  he  had  constructed 
his  mill,  or  applied  the  water  of  the  stream  to  some  profitable  pur- 
pose, we  need  not  decide.  It  may  be  proper,  however,  to  refer  to 
two  cases  not  cited  in  the  argument.  In  Palmer  v.  KibblethwaiteS') 
the  declaration  merely  stated  that  the  water  used,  and  ought  to  run 
to  the  plaiutifi's  mill,  and  Lord  Holt  said,  '  Suppose  a  watercourse  run 
to  my  ground  and  I  have  no  use  for  it,  and  one  upon  another  ground 
divert  it  before  it  comes  to  mine,  will  an  action  lie  ?  Is  not  this  the 
same  f  Must  you  not  lay  some  use  for  it  f  But  you  will  speak  to  it 
again/  In  the  report  of  the  same  case  in  .Skinner,  65,  Polle^en  in 
argument   said   he  took  it  to  be  a  clear  case  that  the  stream  being  the 
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ptafntiff's,  the  defendant  ooold  not  divert  it ;  and  so  held  the  Cooii, 
that  an  action  had  lain  for  diverting  the  stream  though  no  mill  had 
been  erected.  The  final  result  of  that  case  does  not  appear  in  the  bodts, 
and  the  roll  has  been  searched  for  in  vain. 

"  In  Qlj^nne  v.  VicholoB^ii)  a  similar  question  was  raised,  which  ap* 
pears  from  the  report  of  the  same  case  in  Comberbatch,  48,  to  have  been 
decided  f6r  the  plaintiff. 

"  It  must  not,  therefore,  be  considered  as  clear  that  an  occupier  of 
hmd  may  not  recover  for  the  loss  of  the  general  benefit  of  the  water, 
without  a  special  use  or  special  damage  shown. 

«( But  be  that  as  it  may,  the  plaintiff  in  this  case^  who  has  sustained 
actual  damage,  is  entitled  to  the  judgment  of  the  Ck>urt." 

In  Mmbrej/  v.  Owen,W    Parke,  B.,   said  : — 

"  This  right  to  the  benefit  and  advantage  of  the  water  flowing  past  his 
land,  is  not  an  absolute  and  exclusive  right  to  the  flow  of  all  the  water  in 
its  natqral  state ;  if  it  were,  the  argument  of  the  learned  counsel,  that 
every  abstraction  of  it  would  give  a  cause  of  action,  would  be  irrefra- 
gable ;  but  it  is  a  right  only  to  the  flow  of  the  water,  and  the  enjoyment 
of  it,  subject  to  the  similar  rights  of  all  the  proprietors  of  the  banks  on 
each  side,  to  the  reasonable  enjoyment  of  the  same  gift   of  Providence. 

''It  is  only,  therefore,  for  an  unreasonable  and  unauthotised  use  of 
this  common  benefit  that  an  action  will  lie  ;  for  such  an  use  it  will, 
even,  as  the  case  above  cited  from  the  American  Reports,  (^lanckard 
v.  Miller ^W  26.8),  shows,  though  there  may  be  no  actual  damage  to 
the  plaintiff.  In  the  part  of  Kehfs  Commentaries'^)  to  which  we 
have  referred,  the  law  on  this  subject  is  most  perspicuously  stated>  and 
it  will  be  of  advantage  %b  eite  it  at  length :  '  Every  proprietor  of  lands 
on  the  banks  of  a  river  has  natunlliy  an  eqtial  right  to  the  use  of  the 
water  which  flows  In  the  stream  adjacent  to  his  lands,  as  it  was  wont 
to  run  (turrei^  aolehtd)  Without  diminution  or  akeretion.  No  proprietor 
has  a  right  to  use  the  water  to  the  prejudice  of  other  proprietors  above 
or  below  him,  unless  he  has  a  prior  right  to  divert  it,  or  a  title  to 
some  exclusive  enjoyment;  He  has  no  property  in  the  water  itself,  b$k 
a  simple  usufruct  while  it  passes  along.  J^ua  currit  et  ddei  eurrere,  is 
the  language  of  the  law.  Though  hm  may  use  the  water  while  it  mns 
over  his  land,  he  cannot  unreasonably  detain  it,  or  give  it  another  direc- 
tion, and  he  must  return  it  to  its  ordinary  channel  when  it  leaves  his 
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ealate.  Without  the  conacat  of  the  adjoiDing  proprietors,  lie  cannot  direvi 
or  dimhiish  the  quantity  of  water,  which  would  otherwise  descend  to  the 
proprietort  beUnr,  nor  throw  the  water  back  upon  the  proprietors  abore^ 
without  a  grant  or  an  unintermpted  enjoyment  of  twenty  years,  which 
is  endenoe  of  it.  This  is  the  deer  and  settled  general  doctrine  on 
the  subject,  and  all  the  di^ulty  that  arises,  oonsists  in  the  application. 
The  owner  must  so  use  and  apply  the  water  as  to  work  no  material 
injmy  or  annoyance  to  his  neighbour  below  him,  who  has  an  equal  right 
to  a  subsequent  use  of  the  same  water ;  nor  can  he,  by  dams  or  any 
obstruction,  cause  the  water  injuriously  to  overflow  Uie  grounds  and 
springs  of  his  neighbour  above  him.  Streams  of  water  are  intended  for 
the  use  and  comfort  of  man  ;  and  it  would  be  unreasonable  and  con- 
trary to  the  universal  sense  of  mankind,  to  debar  every  riparian  pro- 
prietor from  the  application  of  the  water  to  domestic,  agricultural,  and 
manufacturing  purposes^  provided  the  use  of  it  be  made  under  the  limi- 
tations which  have  been  mentioned  ;  and  there  will  no  doubt^  inevitably 
be,  in  the  exercise  of  a  perfect  right  to  the  use  of  the  water,  some 
evaporatioB  and  decrease  of  it,  and  soqm  variations  in  the  weight  and 
velodty  of  the  current.  But  dt  nUnitnii  no»  curat  les,  and  right  of 
aotion  by  the  proprietor  below  would  not  necessarily  flow  from  sneh  conee- 
quenees,  but  would  depend  upon  the  nature  and  extent  of  the  com* 
plaint  or  injury,  and  the  manner  of  using  the  water.  All  that  the 
Law  requires  of  the  party  by  or  over  whose  laud  the  stream  passes, 
is,  that  he  should  use  the  water  in  a  reasonable  manner,  and  so  as 
■ot  to  destroy,  or  render  useless,  or  materially  diminish,  or  aflect  the 
applicatioii  of  the  water  by  the  proprietors  above  or  below  on  the 
stream.  He  must  not  shut  the  gates  of  his  dams,  and  detain  the  water 
nnreasonably,  or  let  it  off  in  unusual  quantities,  to  the  annoyance  of 
his  ne^hbour.  Fotkier  lays  down  the  rule  very  strictly,  that  the  owner 
<rf  tiie  upper  stream  must  not  raise  the  water  by  dama,  so  as  to  make 
it  ML  with  more  abundance  and  rapidity  than  it  would  naturally  do, 
and  iiyiire  the  proprietor  below.  But  this  rule  must  not  be  canstmed 
literally,  for  that  would  be  to  deny  all  valuable  use  of  the  water  to 
the  riparian  proprietors.  It  nuist  be  subjected  to  the  qualifientione 
which  have  been  mentioned,  otiierwise  rivers  and  streams  of  water  would 
become  ntteriy  useless,  either  for  manufacturing  o*agricultural  piprpoaes. 
The  just  and  equitable  principle  .is  given  by  the  Boman  Law  :-^*^ 
mm  dedere  qitem  meliarem  agrum  wum  faceret  ne  vicini  deieriorem  faciat* 

*'  Ib  America  as  may  be  referred  from  this  extract,  and  aa  is  stated 
in  the  judgment  of  the  Court  of  Exchequer  in  Wood  v.  WoMdk*)  a  very 
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liberal  use  of  tbe  stream  for  the  purposes  of  irrigation  and  for  carrr* 
ing  on  manufactures  is  permitted.  So  in  France,  where  every  one  may 
use  it  *  en  bon  pire  de  famille  ei  pour  son  plus  grand  af>aniaffe.'\y)  He 
may  make  trenches  to  conduct  the  water  to  irrigate  his  land,  if  he  retunw 
it  with  no  other  loss  than  that  which  irrigation  caused.  In  the  above 
cited  case  of  JTood  v.  Waud^  it  was  observed,  that  in  England  it  ia 
not  clear  that  an  user  to  that  extent  would  be  permitted;  nor  do  we 
mean  to  lay  down  that  it  would  in  every  case  be  deemed  a  lawful 
enjoyment  of  the  water,  if  it  was  again  returned  into  the  river  with 
no  other  diminution  than  that  which  was  caused  by  the  absorption  and 
evaporation  attendant  on  the  irrigation  of  the  lands  of  the  adjoining 
proprietor.  This  must  depend  upon  the  circumstances  of  each  case. 
On  the  one  hand  it  could  not  be  permitted,  that  the  owner  of  a  tract 
of  many  thousand  acres  of  porous  soil  abutting  upon  part  of  the 
stream,  could  be  permitted  to  irrigate  them  continually  by  canals 
and  drains,  and  so  cause  a  serious  diminution  of  the  quantity  of 
water,  though  there  was  no  other  loss  to  the  natural  stream,  tbai» 
that  arising  from  the  necessary  absorption  and  evaporation  of  the 
water  employed  for  that  purpose ;  on  the  other  hand,  one's  common 
sense  would  be  shocked  by  supposing  that  a  riparian  owner  could  not 
dip  a  watering-pot  into  the  stream  in  order  to  water  his  garden,  or 
allow  his  family  or  his  cattle  to  drink  it.  It  is  entirely  a  question  of 
degree,  and  it  is  very  difllcult,  indeed  impossible,  to  define  predaely  the 
limits  which  separate  the  reasonable  ^nd  permitted  use  of  the  airean 
from  its  wrongful  application  ;  but  there  is  often  no  difficulty  in  dedding 
whether  a  particular  case  falls  within  the  permitted  limits  or  not ;  and 
in  this,  we  think,  that  as  the  irrigation  took  place,  not  oontinuoaaly, 
but  only  at  intermittent  periods,  when  the  river  was  full,  and  no  damage 
was  done  thereby  to  the  working  of  the  mill,  and  the  diminution  of 
the  water  was  not  perceptible  to  the  eye,  it  was  such  a  reasonable  use 
of  the  water  as  not  to  be  prohibited  by  law.  If  so,  it  was  no  infringe- 
ment  of  the  plaintiff's  right  at  all ;  it  was  only  the  eiercise  of  an  equal 
right  which  the  defendant  had   to  the  usufruct  of  the  stream. 

"  We  are,  therefore,  of  opinion  that  there  has  been  no  injury,  in  fact 
or  law,  in  this  case,  and  consequently  that  the  verdict  for  the  defendant 
ought  not  to  be  diilftlrbed. 

"  The  same  law  will  be  found  to  be  applicable  to  the  corresponding 
rights  to  air  and  light.  These  also  are  bestowed  by  Providence  for  the 
common  benefit  of  man ;  and  so  long  as  the  reasonable  use,  by  one  man, 

i9)  CoA  Cfvtf,art.  MO,  note  (a)  by  Falliet  (Maitnel  de  DroU  Ftmfm). 
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of  this  common  property,  does  not  do  actual  and  perceptible  damage  to 
the  right  of  another  to  the  similar  uae  of  it,  uo  action  will  lie.  A  man 
cannot  occupy  a  dwelling  and  consume  fuel  in  i%  for  domestic  purposes^ 
without  its  in  some  degree  impairing  the  natural  purity  of  the  air ;  he 
cannot  erect  a  building  or  plant  a  tree,  near  tbe  house  of  another,  with- 
out,  in  some  degree,  diminishing  the  quantity  of  light  he  enjoys :  but 
such  small  interruptions  give  no  right  of  action,  for  they  are  necessary 
incidents  to  the  common   enjoyment  by  all." 

§  7.  It  may  be  laid  down  therefore  that  each  riparian  proprietor  has 
a  rights  whether  he  uses  the  stream  or  not,  to  have  its  natural  con- 
ditions, within  his  own  limits,  preserved  from  a  sensible  disturbance 
arising  from  acts  on  the  part  of  other  riparian  proprietors,  whe- 
ther above  or  below  or  on  the  opposite  bank.  Thus  in  Sampson  v. 
EoddinoU^^*)  Cresiwell,  J.,  said:— 

"  It  appears  to  us  that  all  persons  having  lands  on  the  margin  of 
a  flowing  stream  have,  by  nature,  certain  rights  to  use  the  water  of 
that  stream,  whether  they  exercise  those  rights  or  not ;  and  that  they 
may  begin  to  exercise  them  whenever  they  will.  By  usage  they  may 
acquire  a  right  to  use  the  water  in  a  manner  not  justified  by  their 
natural  rights ;  but  such  acquired  right  has  no  operation  against  the 
natural  rights  of  a  landowner  higher  up  the  stream,  unless  the  user, 
bj  which  it  was  acquired,  affects  the  use  that  he  himself  has  made 
of  the  stream  or  his  power  to  use  it,  so  as  to  raise  the  presump« 
tion  of  a  grant,  and  so  render  the  tenement  above  a  servient  tene- 
ment* If  the  user  of  the  stream  bj  the  plaintiff  for  irrigation  was 
merely  an  exercise  of  his  natural  rights,  such  user,  however  long  contin- 
«ed,  would  not  render  the  defendant's  tenement  a  servient  tenement, 
or  in  any  way  affect  the  natural  rights  of  -the  defendant  to  use  the 
water.  If  the  user  by  the  plaintiff  was  larger  than  his  natural  rights 
would  justify,  still  there  is  no  evidence  of  its  affecting  the  defendant's 
tenement,  or  the  natural  use  of  the  water  by  the  defendant,  so  as  to 
render  it  a  servient  tenement. 

"  But  if  the  user  by  the  defendant  has  been  beyond  his  natural  right, 
it  matters  not  how  much  the  plaintiff  has  used  the  water,  or  whether 
he  has  used  it  at  alL  In  either  case  his  right  hat^been  equally  invaded, 
and  the  action  is  maintainable. 

"  The  question  between  the  parties  is  thus  reduced  to  this  single  point, 
—has  the  defendant  used  the  water  as  any  riparian  proprietor  may  use 
it,  or  has  he  gone  beyond  that? 
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''  The  general  piinoiple  of  bw  which  in  oar  opinion  may  be  deduced 
from  the  dedeion  of  Embrey  y.  Omen,i*)  and  the  authoritiee  cited  by 
Parhe^  B.»  in  delivering  judgment  in  that  oaee,  is,  that  every  proprietor 
of  lands  on  the  banks  of  a  natural  stream  has  a  right  to  use  Ihe  water» 
provided  he  so  uses  it  as  not  to  work  any  material  injary  to  the  rights 
of  other  proprietors  above  or  below  on  the  stnmn.'* 

§  8.  It  is  not  necessary  here  to  consider  at  any  length  the 
rights  to  the  enjoyment  of  waters  in  other  forms :  that  is  to  say, 
water  flowing  naturally  withoat  having  a  defined  course,  as  springs, 
surface  water^  water  in  a  tank,  and  the  like  :  or  waters  flow- 
ing in  an  artificial  channel  whether  the  water  flow  from  natural 
or  artificial  sources ;  or  water  in  the  sea,  estnaries,  or  tidal  rivers. 
But  in  this  country  it  may  happen  that  a  man  may  occupy  a 
stream  and  turn  it  to  use,  where  there  are  neither  occupants  be- 
low or  above  him.  For  instance,  a  coffee  planter  erecting  a  mill 
upon  a  stream  in  the  jungle  which  he  has  cleared,  where  the  land 
above  and  below  him  is  unoccupied.  In  such  a  case  I  jconceive, 
he  would  acquire  a  right  as  the  first  occupant,  and  by  user,  against 
those  who  might  subsequently  take  up  the  lands  either  above  or 
below  him. 

§  9.  Where  water,  arising  within  a  defined  channel,  as  in  the 
bogs  and  marshes  on  the  Neitgherries,  it  belongs  to  the  occujfflit 
of  the  adjacent  lands  exclusively  :  so  vrith  respect  to  percolating 
water,  water  overfldwing  and  oozing  down  a  road^;  then  the  adja- 
cent occupant  has  a  right  to  the  use  of  the  entreaty  :  he  injures 
no  neighbour  by  the  use  of  his  own  ;  and  a  fottiori  is  he  entitled 
to  the  water  separated  from  all  other  water,  as  in  a  pond,  tank, 
or  reservior  solely  on  his  own  land. 

§  10.  UndeFgreund  waters  are  subject  to  the  sauM  treatment  as 
there  which  appear  in  the  surface,  according  as  they  flow  in  a 
T^ular  ddlned  subterranean  ehannris  or  simply  fie  genial  under 
the  soil.  In  the  former  case  they  camrot  be  interrupted  to  the 
prqudice  of  the  owners  of  the  superior  and  inferior  estates ;  in  the 
latter  they  may. 

§  11.  The  opinion  of  Tindal^  C.  J.»  in  the  great  case  of  AcUm  v. 
BlundeU,%  has  thrown  some  doubt  upon  ttie  questioB  whethtr  auU 
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terranean  streams  are  subject  to  the  same  rales  as  surface  streams. 
Bat  the  recent  case  of  Ckcaemore  v.  RichardiS^) 

The  case  came  on  before  the  House  of  Lords  from  the  Exchequer 
Ghambeifiu  error.(<0  WAUutan,  J,,  in  delivering  the  opinion  of  six  of 
the  judges,  thus  stated  the  case:—" 

"The  plaintiff  is  the  occupier  of  an  ancient  mill  on  the  rirer  Wandler 
and  for  more  than  sixtj  years  before  the  present  action  he»  and  all  the 
preceding  occupiers  of  the  mil],  used,  as  of  right,  the  flow  of  the  river 
for  the  purpose  of  workmg  their  mil).  It  also  appears  that  the  riTer 
alwajs  has  been  supplied,  above  the  plaintiff's  mill,  in  part,  by  the  water 
prodoced  by  the  rainfall  on  a  district  ef  many  thousand  acres  in  extant, 
comprising  the  town  of  Croydon  and  its  vicinity.  The  water  of  the 
rainfall  sinks  into  the  ground  to  various  depths,  and  then  flows  and 
percolates  through  the  strata  to  the  Wandle,  part  rising  to  the  surface, 
and  part  finding  its  wa^  underground  in  courses  which  continually  vary. 
The  Local  Board  of  Health  of  Croydon  (represented  in  this  action  by 
the  defendant),  for  the  purpose  of  supplying  the  town  with  water,  and 
for  other  sanitary  purposes,  sunk  a  well  in  their  own  land  in  the  towns 
and  about  a  quarter  of  a  mile  from  the  river  Wandle,  and  pumped,  up 
large  quantities  of  water  from  their  well  for  the  supply  of  Croydon ; 
and  by  means  of  the  well  and  the  puaping,  the  Local  Board  of  Health 
did  divert  and  iatereept  underground  water,  but  underground  water  only, 
that  otherwise  would  have  flowed  and  found  its  way  into  the  river,  and 
m  io  the  plaintiff's  mill ;  and  the  quantity  so  diverted  and  intercepted 
was  sufficient  to  be  of  seasiUe  value  towards  the  working  of  the  phin- 
tiff's  mill. 

'' The  question  is.  whether  the  phuntiff  can  maintain  an  action  against 
the  Local  Board  of  Health  for  this  diversion  and  interception  of  the  un- 
derground water.'* 

He  proceeds  :— 

**  The  hiw  respecting  the  right  to  water  flowtog  in  defluHe,  visible  dian- 
nels  may  be  considered  as  pretty  wdi  settled  by  several  modem  deei- 
aions,  and  is  very  clearly  enunciated  in  the  judgment  of  the  Court  of 
Exchequer,  in  Emirey  v.  Owen.M  But  the  law,  as  laid  down  in  those 
cases,  is  inapplicable  to  the  case  of  subterranean  water  not  flowing  in 
any  definite  chanuel,  nor  indeed  at  aH,  in  the  ordinary  sense>  but  per- 
colating or  oosing  through  the  soil  more  or  less^  according  to  the  quantity 
of  rain  that  may  chance  to  fUl. 

(e)3JBi^'iLs.98i.    7W.B.685.    See  5  Juv  n.  a.  pi  2,  p.  SS3. 
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'*  The  inapplicability  of  the  general  inw  respecting  rights  to  water  in 
such  a  case  has  been  recognised  and  observed  upon  by  many  judges 
whose  opinions  are  of  the  greatest  weight  and   authority. 

And  after  discussing  the  authorities  concludes.  ^ 

'*  The  question  then  is^  whether  the  plaintiff  has  such  a  right  as  be 
claims  jure  naiura  to  prevent  the  defendant  sinking  a  well  in  bis  own 
ground  at  a  distance  from  the  mill^  and  so  absorbing  the  water  perco- 
lating in  and  into  his  own  ground  beneath  the  surface,  if  such  absorp- 
tion has  the  effect  of  diminishing  the  quantity  of  water  which  would 
otherwise  find  its  way  into  the  nver  Wandle,  and  by  such  diminution 
affects  the  working  of  the  pUintiff's  mill.  It  is  impossible  to  reconcile 
such  a  right  with  the  natural  and  ordinary  rights  of  landowners,  or  to 
fix  any  reasonable  limits  to  the  exercise  of  such  a  right. 

*'  Such  a  right  as  that  contended  for  by  the  plaintiff  would  interfere 
with,  if  not  prevent,  the  draining  of  land  by  the  owner.  Suppose,  as 
it  was  put  at  the  bar  in  argument^  a  man  sunk  a  well  upon  his  own 
land,  and  the  amount  of  percolating  water  which  found  its  way  into  it 
had  no  sensible  effect  upon  the  quantity  of  water  in  the  river  which 
ran  to  the  plaintiff's  mill,  no  action  would  be  maintainable ;  but  if  many 
landowners  sunk  wells  upon  their  own  lands,  and  thereby  absorbed  so 
much  of  the  percohiting  water,  by  the  united  effect  of  all  the  wells,  as 
would  sensibly  and  injuriously  diminish  the  quantity  of  water  in  the  ri?er» 
though  no  one  well  alone  would  have  that  effect,  could  an  action  be 
maintained  against  any  one  of  them,  and  if  any,  which,  for  it  is  dear 
that  no  action  could  be  maintained  against  tbem  jointly  P 

**  In  the  course  of  the  argument  Lord  Brougham  adverted  to  the  French 
Artesian  Well  at  the  Abattoir  de  Grenelle,  which  was  said  to  draw  part 
of  its  supplies  from  a  distance  of  forty  miles,  but  underground,  and,  aa 
far  as  is  known,  from  percolating  water.  In  the  present  case  the  water 
which  finds  its  way  into  the  defendant's  well  is  drained  from  and  per- 
colates through  an  extensive  district,  bat  it  is  impossible  to  say  bow 
much  from  any  part.  If  the  rain  which  has  fallen  may  not  be  inter- 
cepted whilst  it  is  merely  percolating  through  the  soil,  no  man  could 
safely  collect  the  rainwater  as  it  fell  into  a  pond  ;  nor  would  he  have  a 
right  to  intercept  its  fall  before  it  reached  the  ground,  by  extensive 
roofing,  from  which  it  might  be  conveyed  to  tanks,  to  the  sensible  di- 
minution of  water  which  had,  before  the  erection  of  such  impediments, 
reached  the  ground,  and  flowed  to  the  plaintiff's  mill.  In  the  present  case 
the  defendant's  well  is  only  a  quarter  of  a  mile  from  the  river  Wandle; 
but  the  question  would  have  been  the  same  if  the  distance  had  been  ten 
or  twenty  or  more  miles  distant,  provided  the  effect  had  been  to  prevent 
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anclergFoand  pereolaling  water  from  fiadiog  iU  way  into  ih«  river,  aiMi 
increasing  its  quantity,  to  the  detriment  of  the  plaintiff's  mill.  8uoh  a 
right  as  that  claimed  by  the  plaintiff  is  ao  indefiDite  a^d  uiUimited  Uiat» 
unsuppoded  as  it  is  by  any  weight  of  authority,  we  do  not  think  that 
it  can  M  well  founded,  or  that  the  present  action  is  maintainable  ;  and 
we  iheiafore  answer  yoar  Lordships'   question   ia  the  negative." 

Lord  Ckdmsfari  (Chancellor)  said  : — 

"  The  question  in   this  case  is,  whether  the  plaintiff  ia  error  is  enti- 
tled  to  claim  against  the   defendants  the  right  to  have  the   benefit  of  the 
rainwater  which  falls  upon  a  district  of  many   thousand  acres  in  extent* 
and    percolates    through   the    strata   to   the  river  Wandle,    increasing  the 
supply  of  water  in  the  river,  and  bsing  of  sansible  value  in  and  towaiKl^ 
the  working  of  an  ancient   mill   belonging  to   the  plaintiff.     The  acts  cf 
the  defendants,  by  which  this  underground  water  was  interrupted  and  pre* 
vented    from  fimling  its  way  into  tlie  river,  were  done  upon  their  own 
land.     It  was  conceded  by  the  plaintiff    in  argument    tfaat  a  landowner 
had  a  limited  and  qualified  right  to  appropriate  water,  the  course  of  whick 
ia  invisible  and  undefined,  exactly  to  the  same  extent,  and  for  the  same 
purposes,  as  he  would  be  entitled  to  use  water  flowing  in  a  defined  and 
▼iaible  channel    Tfaif,  it  was  contended,  muat  be  confined  to  a  reason- 
i^le  uae  of  the  water  for  domestic  and  agricultural  purposes ;  and,  per- 
haps, it  was  aaict  according  to  the  opinion  of  Chancellor  JCnU,  for  the 
IMurposea  of  manufacture ;  also  it  muat  further  be  admitted,  and  appeared 
to  be  so  iu  argume&t^  that  in  addition  to  tke  direct  uaee  to  which  the 
water   may  be  diverted*  if  iu  the  regular  course  of   mining    operatbns, 
the  percolation  of  underground  water  ia  arrested  iu  its  progreaa,  and  pre- 
vented reaching  a  point  where  it  would  have  inoreaeed  a  supply  wlack 
lud  prcfviously  been  usefully  employed  by  an  a4Joiuing  landowner,  he  can 
■laintain  no  notion  for  the  loss   of  the  water,   thus  out  off    from   him. 
A  diatiaetion  was  suggested    between    auck  a  use  aa  the  one  last  men- 
tioned, where  the  interception  of  the  water  was  merely  the  eonaequenoe 
of  operation  upon  a  party^s  own  land,  and  the  present,   where  the  very 
end  and  cA^ed  of  the  act  done  was  to  collect  and  appropriate  the  water  ^ 
and  upon  tke  state   of  things  existing  iu   this  eas^  a  furtker  distinction 
was  insisted   upon  between  a  party  siaking  a  well  in  his  own  land,  either 
for  domestic  or  agriculturai  or  manufacturing  purpotes,  and  a  public  board 
or  a  water  company  doing  the  same    thing  for  sanitary  purposes^  or  for 
aupplying  tke  inhabitanta  of  the  neighbourhood  with  water.    Before,  how- 
ever, tke  plaintiff  can  queation  tiie  act  of  the  defendants,  or  discuss  with 
tkem   tke  reaaonableneii  of    their  claim  to  appropriate  this    underground 
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water  for  their  own  purposes,  he  must  first  establish  his  own  right  to 
ba?e  it  pass  freely  to  his  mill,  subject  only  to  the  qualified  and  restrict- 
ed use  of  it  to  which  each  owuer  may  be  entitled  through  whose  land 
it  may  make  its  way ;  and  it  seems  to  me  that  both  principle  and 
authority  are  opposed  to  such  a  right.  The  law  as  to  water  flowing  in 
a  certain  and  definite  channel,  has  been  conclusively  settled  by  a  series 
of  decisions,  in  which  the  whole  subject  has  been  very  fully  and  satis- 
factorily considered,  and  the  relative  rights  and  duties  of  riparian  pro- 
prietors  have  been  carefully  adjusted  and  established.  The  principle  of 
these  decisions  seems  to  me  to  be  applicable  to  all  water  flowing  in  a 
certain  and  defined  course,  whether  in  an  open  visible  stream,  or  in  a 
subterranean  channel ;  and  I  agree  with  the  observation  of  Lord  Chief 
Baron  Pollock,  in  Duskimon  v.  The  Orand  Junction  Canal  Company^  that 
"  if  the  course  of  a  subterranean  stream  were  well  known,  as  is  the  case 
with  many  which  sink  underground,  pursue  for  a  short  space  a  subter- 
raneous course,  and  then  emerge  again,  it  never  could  be  contended  that 
the  owner  of  the  soil  under  which  the  stream  flowed  coidd  not  main- 
tain an  action  for  the  diversion  of  it,  if  it  took  pUce  under  such  dr- 
eumstances  as  would  have  enabled  him  to  recover  if  the  stream  had 
been  wholly  above  ground."  But  it  appears  to  me  that  the  principles 
which  apply  to  flowing  water  in  streams  or  rivers,  the  right  to  the 
flow  of  which  in  the  natural  state  is  incident  to  the  property  through 
whlbh  it  passes,  are  wholly  inapplicable  to  water  percolating  through 
uEiderground  strata,  which  has  no  certain  course,  no  defined  limit,  but 
which  oozes  through  the  soil  in  every  direction  in  which  the  rain  pene- 
trates. There  is  no  difficulty  in  determining  the  rights  of  the  different 
proprietors  to  the  usufruct  of  the  water  in  a  running  stream.  Whether  it 
has  been  increased  by  floods,  or  diminished  by  drought,  it  flows  on  in 
the  same  ascertained  course,  and  the  use,  which  every  owner  may  claim, 
is  only  of  the  water  which  has  entered  into  and  become  a  part  of  the 
stream.  But  the  right  to  percolating  underground  water  is  necessarily  of 
a  very  uncertain  description.  When  does  this  right  commence?  Before  or 
after  the  rain  has  found  its  way  to  the  ground?  If  the  owner  of  land 
through  which  the  water  filters  cannot  intercept  it  in  its  progress,  can  be 
prevent  its  descending  to  the  earth  at  all  by  catchbg  it  in  tanks  or  ds- 
tems,  and  how  far  will  the  right  to  this  water  supply  extend  f  In  this 
case  the  water  which  ultimately  finds  its  way  to  the  river  Wandle  is  strain- 
ed through  the  soil  of  several  thousand  acres.  Are  the  most  distant 
landowners,  as  well  as  the  adjacent  ones,  to  be  bound,  at  their  peril,  to 
take  care  to  use  their  lands  so  as  not  to  interrupt  the  oosing  of  the 
water  through  the  soil  to  a  greater  extent  than  shall  be  necessary  for 
their  own  actual  wants  ?  For,    with   Mr.  Justice  Coleridge,  I  do   not  see 
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*how  ibe  ignorance  which  the  landowner  has  of  the  course  of  the  springs 
below  the  surface,  of  the  changes,  they  undergo,  and  of  the  date  of  their 
commencement,  is  material,  in  respect  of  a  right  which  does  not  grow 
out  of  the  assent  or  acquiescence  of  the  landowner,  as  in  the  case  of 
a  servitude,  but  out  of  the  nature  of  tlie  thing  itself.'  This  distinc- 
tion between  water  flowing  in  a  definite  channel,  and  water,  whether 
above  or  underground,  not  flowing  in  a  stream  at  all^  but  either  drain- 
ing oflf  the  surface  of  the  land,  or  oosing  through  the  underground  soil 
in  varying  quantities  and  in  uncertain  directions,  depending  upon  the 
varistiona  of  the  atmosphere^  appears  to  be  well  settled  by  the  oases 
cited  in  argument.  In  RtnoUron  v.  Taylor.if)  it  was  held,  that  in  the 
case  of  common  surface  water  rising  out  of  spongy  or  boggy  ground,  and 
flowing  in  no  definite  channel,  the  landowner  was  entitled  to  get  rid  of 
it  in  amy  way  he  pleased,  although  it  contributed  to  the  supply  of  the 
plaintiff's  mill.  Mr.  Baron  Parker  in  his  judgment^  observes,  '  This  water 
having  no  defined  course,  and  its  supply  being  merely  casual,  the  de- 
fendant is  entitled  to  get  rid  of  it  in  any  way  he  pleases.'  And  in 
Broadbent  v.  Rttm96otham,{9)  it  was  decided  that  a  landowner  has  a 
right  to  appropriate  surface  water  which  flows  over  his  land  in  no 
definite  channel,  although  the  water  is  thereby  prevented  from  reaching 
a  brook,  the  stream  of  which  had  for  more  than  fifty  years  worked  the 
plaintiff's  mill — Baron  Alderson^  in  delivering  the  judgment  of  the  Court 
in  that  case,  says,  '  no  doubt  all  the  water  falling  from  heaven  and 
abed  upon  the  surface  of  a  hill,  at  the  foot  of  which  a  brook  runs, 
must,  by  the  natural  force  of  gravity,  find  ita  way  to  the  bottom,  and 
80  into  the  brook;  but  this  does  not  prevent  the  owner  of  the  land 
on  which  the  water  falls  from  dealing  with  it  as  he  may  please,  and 
appropriating  it.  He  cannot,  it  is  true,  do  so  if  the  water  has  arrived 
at  and  is  flowing  in  some  natural  channel  already  framed,  but  he  has 
a  perfect  right  to  appropriate  it  before  it  arrives  at  such  channel.' 
These  cases'  apply  to  the  right  to  surface  water  not  flowing  in  any 
defined  natural  watercourse,  but  of  course  the  principles  they  establish 
are  equally,  if  not  more  strongly  applicable  to  subterranean  water  of  the 
same  casual,  undefined,  and  varying  description." 

Lord  Cranwcrih  said  :— 

'*The  right  to  running  water  has  always  been  property  described  as  a 
natural  right,  just  like  the  right  to  the  air  we  breathe  :  they  are  the 
gifts  of  nature,  and  no  one  has  a  right  to  appropriate  them.  There  is 
no  di£Scalty  in  enforcing  that  right,  because  running  water  is  something 

-    -   -*        -     ■  ■  . 
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visible,  and  no  one  oan  interrupt  it  withoai  knowing  whether  he  does 
or  does  not  do  injury  to  those  who  are  above  or  below  htm.  But  if 
the  doctrine  were  applied  to  water  nserely  peroolating,  as  it  is  said, 
through  the  soil,  and  eventually  reaching  some  stream,  it  wotild  be  al- 
ways a  matter  that  would  require  the  evidence  of  scientific  men  to  stat« 
whether  or  not  there  has  been  interruption,  and  whether  or  BOt  there 
has  been  injury.  It  is  a  process  of  nature  not  apparent ;  aad  therefore 
such  percolating  water  has  not  received  the  protection,  which  water  run* 
ning  in  a  natural  channel  on  tbe  surface  bas  always  received.  If  the 
argument  of  the  plaintiff  below  were  adopted,  the  conseo^enee  would  be, 
that-  every  well  that  ever  was  sunk  would  have  giveu  rite,  or  osighi 
give  rise,  to  an  aotioD.  It  is  said  that  in  this  ease,  this  is  not  a  weU 
sunk  by  a  partifiilar  individuid  for  bis  own  purposes,  but  a  great  weU 
which  has  beeft  sank,  and  by  which  water  is  raised  to  a  very  esormous 
extent  for  supplying  the  wbok  town  of  Croydon.  That  argument  does 
not  affect  my  mind  at  all ;  because  if  it  be  coneeded,  as  I  think  it 
must  be  conceded,  that  each  and  every  one  of  the  iudividvals  reskUaf 
upon  this  area  might  have  sunk  a  well  of  his  own  to  supply  himself, 
it  seems  to  ma  to  be  eiaotly  the  same  thing  whether  the  water  is  al>- 
stracted  by  one  laige  well  which  supplier  the  whole  communityj  or  by 
a  thousand  ssmU  wells  by  which  each  individttal  of  tJie  community  sup- 
plies himsell  In  truth,  I  ahoukl  think  that  in  all  probability  the  lose 
of  wator  would  be  mueh  greater  l^  each  individual  sinking  a  well,  than 
by  one  great  well  being  sunk  for  the  supply  of  the  whole  community /' 

Lord  Wensleydale,  who  gave  his  assent,  expressed  a  deisre  ta 
hear  farther  argument.     His  reasons   deserve  study. 

"  The  right  to  a  natural  stream  flowing  in  a  definite  channel  is  noi 
confined  to  streams  on  the  surface;  but  the  right  to  an  underground 
stream  flowing  in  a  known  and  definite  channel  is  equally  a  right  ear 
naiurd,  and  an  incident  to  tbe  land  itself,  as  a  beneficial  adjunct  to  it, 
as  was  determined  in  the  case  of  JFood  v.  Waud^kh  If  the  liver  Wandle 
in  this  case  had  been  supplied  by  natural  streams  flowing  into  the  river 
above  ground,  or  in  known  definite  channels  below  ground,  the  cutting 
off  those  streams,  to  which  the  person  entitled  to  the  use  of  the  river 
was  entitled  ex  naiurS  as  feeders  of  the  river,  would  be  an  injury  to 
him,  and  give  a  right  of  action  ;  and  if  this  be  true  with  regard-  to 
underground  streams  finding  their  way  into  the  river,  then  comes  the  diffi- 
euliy,  how  to  distinguish  the  smaller  rivulets  and  particles  of  water 
which  flow  and  percolate  into  and  supply  the  river.  They  are  all  equally 
the  gift  of  nature  for  the  benefit  of  the  proprietors  of  the  soil  through 
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and  into  which  they  flow.  Thej  are  all  flowing  water,  the  property  in 
which  is  not  Tested  in  the  owner  of  the  soil  any  more  than  the  pro- 
poiy  in  the  water  of  a  river  which  flows  through  it  on  the  surface. 
lu  Jeton  ▼.  SluHdell,  it  is  said,  by  TUdtUl,  L.  C.  J.,  that  the  case  '  rather 
falls  within  that  principle  which  gives  to  the  owner  of  the  soil  all  that 
is  beneath  his  surface-^  that  the  laud  immediately  below  is  his  property, 
whether  it  be  solid  rock,  or  porous  ground,  or  venous  earth,  or  part 
soil,  part  water — that  the  person  who  owns  the  surOace  may  dig  therein, 
and  apply  all  that  he  finds  to  his  own  purposes  at  his  free  will  and 
pleaaure.'  If  this  applies  to  water  underground  naturally  in  course  of 
transit  (and  it  most  do  so  to  be  applicable),  and  not  to  mere  stagnant 
water,  I  agree  with  Sir  John  Colmd^  in  his  remark,  that  the  reason 
why  it  18  the  more  the  subject  of  property  than  the  water  flowing  above 
groimd  is  not  eiplained.  Surely  the  use  of  the  flowing  water  in  each 
case,  and  not  the  property  in  it,  belongs  to  the  proprietor  of  the  sur- 
f$ce.  As  to  that  part  of  Sir  Jbkn  Coleridgn^i  opinion,  in  which  he  relies 
on  the  possession  of  the  saili  for  thirty  or  sixty  years,  I  think  he  is 
wrong.  I  do  not  think  that  the  principle  on  which  prescription  rests 
oan  be  applied.  It  has  not  been  with  the  permission  of  the  proprietor 
of  the  land  that  the  streams  have  flowed  iHto  the  river  for  twenty  years 
or  upwards,  '  qui  sum  prMkU  quod  prokidere  poieei,  autntire  videiur.' 
Boi  how  here  eould  hs  prevent  it  f  He  could  not  bring  an  action 
against  the  adjoining  proprietor  ;  he  could  not  be  botind  to  dig  a  deep 
trench  in  bis  own  land,  to  cut  off  the  supplies  of  water,  in  order  to 
indieate  his  dksent.  It  is  going  rery  far  to  say  that  a  man  must  be 
at  the  elpense  of  putting  up  a  screen  to  window  lights,  to  prevent  a 
title  being  gained  by  twenty  years'  enjoyment  of  light  passing  through 
a  window.  But  this  case  would  go  Very  far  beyond  that.  I  think  that 
the  enjoyment  of  the  right  to  these  natural  streams  cannot  be  supported 
by  any  length  of  enjoyment  if  it  does  not  belong  of  natural  right  to  the 
plaintiff.  For  the  satne  reason  I  dispute  the  correctness  of  Lord  Mleu^ 
boroufh*s  opinion  in  the  case  of  the  spring  in  BaUtou  v.  Bensted^  where 
thete  had  been  twenty  years'  enjoyment  of  it  in  a  particular  mode. 
The  trve  foundation  of  the  right  is,  that  it  is  incident  to  the  land 
eaf  Jure  nahtra.  What  then  is  the  distinction  between  superfieial  streams 
and  subterranean  water  P  With  respect  to  underground  water  percolatiflg 
the  strata,  two  considerations  arise  which  make  a  material  difference 
between  it  and  the  right  to  superficial  streams.  In  the  first  place, 
these  mbterraneous  waters  cannot  be  actually  enjoyed  (and  all  things 
are  givea  to  be  enjoyed)  without  artificial  means.  The  water  must 
be  reduced  into  possession  before  it  can  be  used;  and  some  mode  of 
reducing    into    possession    must  be  permitted  by  Law.    If  there  be  no 
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such  right,  underground  water  is  comphnitively  useless.  A  man  may 
therefore  dig  for  his  own  supply,  or  make  a  well  for  his  own  use  and 
that  of  his  family,  and  in  so  doing,  he  may  deprive  his  neighhoar's  laad 
of  moisture,  and  eTen  of  a  copious  spring,  and  prevent  it  from  flowing 
to  his  neighbour's  close.  It  can  rarely  happen  that  iu  excayating,  in  order 
to  obtain  the  use  of  the  water,  some  injury  wilf  not  be  caused  to  the 
subterraneous  supplies  of  a  neighbour,  especially  as  the  precise,  course 
and  direction  of  such  water  can  seldom  be  known  accurately  before  hand. 
— In  the  second  place,  ns  the  great  interests  of  society  require  that  the 
cultivation  of  every  man's  land  should  be  enooaraged,  and  its  natoral 
advantages  made  fully  available,  tiie  owner  must  be  permitted  to  dig  w 
his  own  soil,  and  in  so  doing  he  can  very  rarely  avoid  interfering  with 
the  subterraneots  waters  flowing  or  percolating  in  his  neighbourhood. 
In  the  civil  law  are  to  be  found  many  instances  in  which  it  is  allowed 
to  cut  off  subterraneous  supplies,  if  it  is  done  in  the  cultivation  of  the 
soil.  In  the  Digest^')  it  is  said,  **  Deuique  MarctlluB  %eribU^  cum  eo  pn 
in  Buo  fodienB^  vicini  foniem  avertiiy  nihil  posse  agi;  nee  de  dolo.  Mi 
sane  actionem  non  debet  habere,  si  non  animo  vieino  noeendi  sed  smum  agrmm 
meUorem  faciendi  id  fecit  **  And  a  very  extensive  sense  is  given  to  these 
words,  authorising  the  improvement  of  the  proprietor's  own  land  in  the 
civil  law.  In  the  DigestO)  "  De  aqua  et  aqua  pluvies  arcenda"  it  is  said 
that  the  making  a  work,  **  agri  colendi  eausd,  et  firugum  quarmdantm 
eausB"  and  thereby  altering  the  coarse  of  the  aqua  pluma,  is  not  ae- 
tionable.  The  term  "  fruges"  is  said  to  be  the  same  as  rent,  "  nom 
solum  qftod  frumentis  out  leguminibus  ;  tenm  et  quod  ex  vmo,  tglvis  aedisu, 
cre^odinis,  lapidicinis,  eapitur.*\^)  It  would  seem,  therefore,  that  if  the 
sources  of  a  fountain  or  spring  in  an  adjoining  piece  of  land,  were  eat 
off  by  excavating  in  order  to  get  the  minerals  in  any  place,  it  would  be 
deemed  by  the  Roman  Law  to  fall  within  the  principle  of  the  improvement 
of  the  land,  and  not  to  be  actionable.  The  case  of  Acton  v.  Blundell  woold 
be  rightly  decided  upon  this  ground,  because  the  injury  to  the  plainttflTa 
well  was  caused  by  the  lawful  exercise  of  the  defendant's  right  to  get  the 
minerals  in  his  land,  and  unless  he  had  that  right,  the  public  would  have 
lost  the  benefit  of  a  valuable  gift  of  Providence.  I  come  to  the  eonclution 
that  every  man  has  a  right  to  the  natural  advantages  of  his  soil — 
the  plaintiff  to  the  benefit  of  the  flow  of  water  in  the  river  and  its 
natural  supplies ;  the  defendant  to  the  enjoyment  of  his  land,  and  to 
the  underground  waters  on  it ;  and  he  may,  in  order  to  obtain  that 
water,  sink   a    well.      But,    according  to    the  rule  of    reason   and  Lav 

(0  Lib.  89,  tit  3,  Potliier*s  tH,  vol.  8,  p.  678. 
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**ne  uiare  tuo  tit  ne  alieriuf  ladai,'*  it  teems  right  to  hold  that  he 
oQglit  to  exereUe  his  right  in  a  reasonable  mauner,  with  as  little  injury 
to  his  neighbour's  rights  as  may  be.  The  civil  Law  deems  an  act, 
otherwise  unlawful  in  itself,  illegal,  if  done  with  a  malicious  intent  of 
injuring  a  neighbour,  **aHimo  vicini  nocendi,'*  Tiie  same  principle  is 
adopted  in  the  Laws  of  Scotland,  where  an  otherwise  lawful  act  is  for- 
bidden,  if  done  (emulatione  vicini;  Bell's  Princ.  s.  966.  The  question 
in  ibis  case,  therefore,  as  it  seems  to  me,  resolves  itself  into  an  inquiry 
wbetbcr  the  defendants  exercised  their  right  of  enjoying  the  subterrane- 
ous waters  in  a  reasonable  manner.  Had  they  made  the  well,  and  used 
their  stream-engines  for  the  supply  of  water  for  the  use  of  their  own 
property  irnd  those  living  on  it,  there  could  have  been  no  question.  If 
the  number  of  houses  upon  it  had  increased  to  any  extent,  and  tke 
quantity  of  water  for  the  families  dwelling  on  the  property  had  been 
proportionately  augmented,  there  couUl  have  been  no  just  ground  for 
complaint.  But  I  doubt  very  much  the  legality  of  the  defendants' acts, 
in  abstracting  vrater  for  the  use  of  a  large  district  in  the  neighbour- 
hood unconnected  with  their  estate,  who  would  have  no  right  to  take 
it  directly  themseWes  and  to  the  injury  of  those  neighbouring  proprie- 
tors, who  have  an  equal  right  with  themselves.  It  does  not  follow 
that  each  person  who  was  supplied  with  water  by  the  defendants  could 
bare  dug  a  well  himself  on  his  own  land,  and  taken  the  like  quantity 
of  water.  So  that  the  defendants  may  have  taken  much  more  than 
would  have  been  abstracted  if  each  had  exercised  his  own  right.  The 
same  oljection  would  not  apply  to  the  abstracting  of  water  for  the  use 
of  the  dwellers  on  the  defendants'  land  even  though  they  carried  on 
trades  requiring  more  water  (brewers,  for  example)  than  would  be  used 
for  mere  domestic  purposes..  It  would  still  be  for  their  purposes  only 
— but  in  this  case  there  has  been  an  abstraction  of  water  for  purposes 
wholly  unconnected  with  the  enjoyment  of  the  defendant's  land.  On  the 
whole,  I  should  certainly  have  wished  to  give  this  important  case  fur- 
ther consideration,  but  as  my  noble  and  learned  friends  have  formed  their 
opinions  upon  it,  I  acquiesce,  and  do  not  give  my  advice  to  your  Lord- 
ships to  reverse  the  judgment." 

The  principles  established  by  this  important  case  are : — 

Ist.  The  right  to  the  continual  flow  of  running  water  is  a  natural 
right  incident  to  property  in  adjoining  land^  and  does  not  depend 
on  prescription. 

2nd.  This  right  exists  whenever  the  water  flows  in  a  known  and 
defined  coarse,  whether  it  be  on  the   surface  or  underground. 
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3rd.  Bat  no  such  right  can  be  claimM  in  respect  of  undei^ouiid 
water  not  proceeding  in  any  defined  coarse,  but  percolating  through 
the  soil,  altUough ' irTnay  ultimately  reach  a  definite  Tisible  streanh 

§  12.  Though  the  subject  is  not  exactly  illustrative  of  the  present 
topic,  the  notice  of  these  rights  of  water  .would  be  hardly  com- 
plete without  touching  on  the  right  of  accretiou,  the  jus  alluvionit, 
which  occurs  frequently  on  the  banks  of  our  larger  rivers^  where 
land  is  constantly  being  swept  away  on  one  side  and  thrown  up 
on  the  other,  or  .  in  the  form  of  islands.  Mr.  Farbet  of  Daoea 
in  his  evidence  before  ihe  Colonization  Committee  gives  an  instaoce 
of  the  Government  claiming  an  entire  estate  jure  alluvionU.  Tbe 
water  first  washed  away  part  of  the  estate,  which  re^appeared  ra 
the  shape  of  an  island  ;  this  the  Government  claimed  because  it 
was  an  island;  shortly  after  the  rest  of  the  estate  followed,  and 
formed  on  to  the  island ;  this  was  also  claimed  as  an  accretion, 
Blachtone  thus  states  the  Law.CO 

'*So  also  in  some  cases,  where  the  Laws  of  other  nations  give  a 
right  by  occupancy,  as  in  lands  newly  created,  by  the  rising  of  an 
island  in  the  sea  or  in  a  river,  or  by  the  alluvion  or  dereliction  of 
the  waters;  in  these  instances  the  Law  of  England  assigns  them  an 
immediate  owner.  For  Bracion  tells  us  *•),  that  if  an  island  arise  in  the 
middle  of  a  river,  it  belongs  in  common  to  those  who  have  lands  on 
each  side  thereof;  but  if  it  be  nearer  to  one  bank  than  the  other,  it 
belongs  only  to  him  ,who  is  proprietor  of  the  nearest  shore  :  which  is 
agreeable  to,  and  probably  copied  from,  the  civil  Law/«)  Yet  this  seems 
only  to  be  reasonable,  where  the  soil  of  the  river  is  equally  divided 
between  the  owners  of  the  opposite  shores  :  *for  if  the  whole  soil  is  the 
freehold  of  any  one  man,  as  it  usually  is  whenever  a  several  fishery  is 
claimed,(o)  there  it  seems  just  {and  so  is  the  constant  practice)  that  tbe 
eyotts  or  little  islands,  arising  in  any  part  of  the  river,  shall  be  tbe 
property  of  him  who  owneth  the  piscary  and  the  soil  Howcj^ryNin  case 
a  new  island  rise  in  the  tea,  though  the  civil  law  gives  it  to  the  .first 
occupant,(f)  yet  ours  gives  it  to  the  king/j^)  And  as  to  lands  gained 
from  the  sea,  either  by  alluvum  by  the  washing  up  of  sand  and  earth,  so 
as  in  time  to  make  ierra  firma ;  or  by  dereliction,  as  when  the  sea 
shrinks  back  below  the  usual  watermark j  in  these  cases  the  Law  is 
held  to  be,   that  if  this  gain  be  by  little  and  little,    by  small  and  im- 

(0  Bwk  8.  f,  361.  (fi)  Li, €.2.  («)  iMtt,  a.  I.  se. 

(o)  Stlk.  687.  See  piigp  3».       (p>  IhH.  2.  1.  IS.       {q   Brsct  A  2.  c  2.  Callis  of  Sewea, 


MAMTIMB  ACCHETIONS — AETIPICXAL  STREAMS.  177 

perceptible  degrees,  it  shall  go  to  the  owner  of  the  land  adjoining.^)  For 
de  minims  non  curat  lex :  aad,  besides,  these  owners  being  often  losers 
by  the  breaking  in  of  the  sea,  or  at  charges  to  keep  it  out,  this  pos- 
sible gain  is  therefore  a  reciprocal  consideration  for  such  pos8il>ls  charge 
of  loss.  Bat,  if  the*  alfuvlon  or  dereliction  be  suddesi  and  considerable, 
in  this  case  it  belongs  to  the  ^king  ;  for,  as  the  king  is  lord  of  the 
sea,  and  so  owner  of  the  soil  while  it  is  covered  with  water,  it  is  but 
reasonable  he  should  have  the  soil,  when  the  water  has  left  it  dry.(') 
So  that  the  quantity  of  ground  gained,  and  the  time  daring  which  it 
is  gaining,  are  what  make  it  either  the  king's,  or  the  subject's  property. 
In  the  same  manner  if  a  river,  running  between  two  lordships,  by  de- 
grees gains  upon  the  one,  and  thereby  leaves  the  other  dry ;  the  owner 
who  loses  his  ground  thus  imperceptibly  has  no  remedy :  but  if  the 
course  of  the  river  be  changed  by  a  sudden  and  violent  flood,  or  other 
hasty  means,  and  thereby  a  man  loses  his  ground,  it  is  said  that  he 
shall  have  what  the  river  has  left  in  any  other  place,  as  a  recompense 
for  this  sudden  loss.(0  And  this  law  of  alluvions  and  derelictions,  with 
regard  to  rivers^  is  nearly  the  same  in  the  imperial  law(«) ;  from  whence 
indeed  those  our  determinations  se^m  to  have  been  drawn  and  adopted : 
but  we  oursielvei,  as  islanders,  have  applied  them  to  mar  we  increases ;  and 
have  given  our  sovereign  the  prerogative  he  enjoys,  as  well  upon  the 
particular  reasons  before-mentioned,  as  upon  this  other  general  ground  of 
prerogative,  which  was  formerly  remarked,^*)  that  whatever  hath  no  other 
owner  is  vested  by  Law  in  the  king." 

§  13.  And  as  to  maritime  accretions,  Lord  Hale  in  his  work 
*  J)e  Jure  MarU*  says  :-— 

"  This  jtts  aUuvionU;  as  I  have  before  said,  is,  de  jure  eommuni,  by 
the  Law  of  England,  the  king's,  viz.  if  by  any  marks  or  measures  it 
can  be  known  what  is  so  gained,  for  if  the  gain  be  so  insensible  and 
indiscernible  by  any  limits  or  marks  that  it  cannot  be  known,  idem  est 
non  esse  ei  non  apparere^  as  well  in  maritime  increases  as  in  the  in- 
creases by  inland  rivers." 

§  14.  The  Law  with  respect  to  artificial  streams  such  as  channels 
€ind  water  courses  affords  a  strong  illustration  of  this  Maxim. 

"  In  cases  of  this  kind,"  writes  Mr.  Phear^  "  it  is  convenient  to  term  the 
stream  an  ar^^M^  j^r^am,  and  when  considering  the  relations  subsisting  be- 
tween the  various  riparian  proprietors,  it  must  be  remembered  that  they  are 
necessarily  subservient  to  the  right  of  those  persons,  for  whose  benefit  the 

(r)  %  RoU.  Abr.  170.  Dyer.  S26.  ( #)  OnUis.  24. 28.  (/)  Ibid,  28, 

in)  but.  2.  1, 20, 21, 22, 23, 24,  (v)  See  Vol.  I.  pag.  303. 
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existence,  or  at  any  rate,  the  present  stale  of  tlie  strenm  was  brought 
about,  to  reap  the  advantages  intended  for  them.  Each  owner  of  land 
frhich  borders  upon  such  a  stream  is  bound  by  possitive  duty  to  re- 
ceive it  under  such  circumstances,  as  to  quantity  and  quality,  and  gene- 
rally to  submit  to  such  disadvantages,(*^)  in  relation  to  tl>e  maintenance 
of  the  stream,  as  its  beneficiaries  have  a  right,  either  by  statute  or 
otherwise,  to  impose  upon  him  ;  and  if  it  was  originally  a  natural  flow 
of  water,  his  own  rights  will  fallow  after  this  duty,  as  far  as  thejr 
are  not  Inconsistent  with  it ;  but  if  the  water  conni  from  artificial 
•ourc^s(*)  he  can  then  claim  no  right,  by  reason  of  the  stream  passing 
through  his  land,  except  thd  negative  right  of  being  protected  from  anj 
increase  of  his  burden  at  the  hands,  eitfi^r  of  the  other  proprietors,  or 
of  the  owners  and   beneficiaries    of  the   artificial  stream. 

"  In  other  words,  as  regards  the  artificial  stream,  or  the  artificial  con- 
dition of  a  natural  stream,  as  the  case  may  be,  the  proprietor  of  th6 
land  through  which  it  passes,  is  subject  to  an  easement,  the  nature  of 
which  is  defined  solely  by  contract  between  him  and  the  person  entitled 
to  its  enjoyment ;  but  to  no  oi»e  else  is  he  under  any  obligations  irt 
respect  of  it.  The  simple  fact,  tbat  an  artificial  stream  passes  through 
the  lands  of  A.  and  B.,  respectively,  does  hot  render  it,  like  a  streatti 
existing  naturally,  it  cofinmon  subject  of  property  for  A.  and  B.  ;  they 
Lave  no  rights  between  each  other  in  reference  to  it  considered  ad  a 
stream  ;  each  may  treat  it  as  his  own  absolute  property,  subject  only 
to  the  condition  under  which  he  must  enjoy  every  other  portion  of  his 
property,  nameljr,  the  observance  of  the  maxim.  Sic  ulere  iuo  ut  aitenum 
non  ladas.  Thus,  supposing  the  artificial  stream  in  question  to  be  a  sort 
of  sewer  or  cut,  for  carrying  off  dye  water, ''y)  &c.,  from  the  premises 
of  a  certain  manufacturer,  say  M.,  then  both  A.  and  B.  have  an  ex- 
press contract,  whatever  it  may  be,  with  M.,  in  reference  to  the  pas- 
sage of  the  dye  water  through  their  respective  lands,  but  not,  necessarily 
any  whatevei'  with  each  other  :  each  of  them,  as  A.,  is  bound  to  receive 
it  when  it  comes  to  him,  but  having  done  this,  he  may  keep  posses- 
sion of  U,  aud  consume  it  if  he  finds  it  useful,  say,  for  instance,  as 
liquid  manure  ;  and  this,  notwithstanding  that  his  lower  neighbours,  B. 
and  C,  can  make  as  advantageous  use  of  ic  as  himself,  and  are  adxi*- 
ous  to  have  it  for  that  purpose.  If,  however,  A.  permits  it  to  pass  to 
B,  he  must  not  increase  its  volume  or  impurity  by  discharge  from  his 
own   premises,   or  in  any   way   alter  its  character  ;  he  can  do  nothing  to 

(»)  Stainton  v.  Woolryek,  23  B^RV.  325.    See  also  Boslock  v.  Nortk  Stafordihire  Railway,  4  K. 
and  B.  708. 

(z)  Wood  V.  Wttud,^  Ex.  770.  (»  Sf:arp  v.  W^ferhom,  3  Ju  ,  n.  s.Q.  B.  }0^Z. 
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affecl  the  actual  cauditiou  of  B/«  land,  except  as  M/s  ageut,  and,  there- 
fore, within  the  terms  of  M.'s  contract.  It  shoul^  be  remembered  in  con- 
neetion  with  these  points,  tliat  while,  for  the  reasons  already  dwelt  upon, 
stopping  the  waters  of  a  natural  stream  is  a  direct  interference  with  the 
property  of  lower  riparian  landowners,  the  contrary  is  the  case  with 
other  waters,  whicli  in  fact,  beloag  in  no  sense  to  any  other  person 
than   the  owner  of  the  land  upou  which  they  are  for  the   time  being. 

"Of  course  B.  m*»y  enter  into  an  express  contract  with  either  M.  or 
A.  that  a  certain  quantity  of  dye  water  shall  be  continually  sent 
down  to  him,  or  he  may  acquire!*)  a  right  to  this,  or  to  any  greater 
extent,  by  any  of  the  various  modes  of  acquisition  which  will  form 
the  subject  of  consideration  in  later  sections.  But  even  in  such  case, 
if  B.'s  contract  were  with  M.  only,  he  would  have  no  power  to  prc- 
Tcnt    A.  from  interrupting   the  water,   if   he  chose," 

§  15*  So  with  regard  to  dangerous  instruments ;  if  a  man  will 
keep  them  aboat  liis  premises,  he  must  take  all  due  caution 
that  they  shall  not  cause  injury  to  others.  Where,  therefore, 
defendant,  in  the  case  of  Dison  v.  Bell,  («)  being  possessed  of  a  load- 
ed gun,  sent  a  young  girl  to  fetch  it,  with  directions  to  take  the 
priming  out,  which  was  accordingly  done,  and  a  damage  accrued 
to  the  plaintiflfs  son  in  consequence  of  the  girl's  presentitig  the  gun 
at  him  and  drawing  the  trigger,  when  the  gun  went  off ;  it  was 
held,  that  the  defendant  was  liable  to  damages  in  an  action  on 
the  case.  "  If,"  observes  Lord  Detiman,  delivering  the  judgment  of 
the    Court  of  Queen's   Bench   in   Lynch  v.   Nurdin, 

"  I  am  guilty  of  negligence  in  leaving  anything  dangerous  in  a  place 
where  I  know  it  to  be  extremely  probable  that  some  other  person  will 
unjustifiably  set  it  in  motion,  to  the  injury  of  a  third  ;  and  if  that  in- 
jary  should  be  brought  about,  I  presume  that  the  sufferer  might  have 
redress  by  action  against  both  or  either  of  the  two,  but  unquestionably 
against  the  first."  "  In  the  case  referred  to,"  writes  Mr.  Broome, 
•*  the  evidence  showed  that  the  defendant  had  negligently  left  liis  horse 
and  cart  unattended  in  the  street ;  and  that  plaintiff,  a  child  seven  years 
old,  having  got  upon  the  cart  in  play,  another  child  incautiously  led  the 
horse  on,  whereby  plaintiff  was  thrown  down  and  hurt ;  and,  in  answer  to 
tiie  argument,  tlrat  plaintiff  could  not  recover,  having,  by  his  own  act, 
contributed  to  the  accident,  it  was  observed,  that  the  plaintiff,  although 
acting  wivhottt  prudence  or  thought,  had  shown  these  qualities  in  as  great 

'/,  Sharp  r.  WalerhoHSe,  3  Ju.,  n.  s.  Q   13  10-3  ia)  1.  Stark   ?87 
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a  degree  as  he  could  be  expected  to  possess  them,  and  that  his  misooB- 
duct,  at  all  events,  bore  no  proportion  to  that  of  the  defendant.  The  eata* 
biished  rule,  indeed,  applicable  to  such  cases  is,  that  the  mere  want  of  a 
superior  degree  of  skill  or  care  cannot  be  set  up  as  a  bar  to  the  plain* 
tiff's  claim  for  redress ;  and  that,  although  the  plaintiff  maj  himself  have 
been  guilty  of  negligence,  yet,  unless  he  might,  by  the  exercise  of  ordinary 
care,  have  avoided  the  consequences  of  the  defendant's  negligence,  lie  will 
be  entitled  to  recover;  if,  by  ordinary  care,  be  might  have  avoided  them, 
he  must  be  considered  as  the  author  of  his  own  wrong.  Ordinary  care, 
it  has,  moreover,  been  observed,  must  mean  that  degree  of  care  which  may 
reasonably  be  expected  from  a  person  in  the  plaintiff's  situation  ;  and,  in 
the  absence  of  such  ordinary  care  on  the  part  of  the  plaintiff,  the  case 
will  fall  within  and  be  governed  by  the  general  rule  of  the  English  Law, 
that  no  one  can  maintain  an  action  for  a  wrong  where  he  has  consented 
or  contributed  to  the  act   which  occasions  his  loss. 

*'  It  is  not,  however,  true  as  a  general  proposition,  that  misconduct,  even 
wilful  and  culpable  misconduct,  mi^st  necessarily  exclude  the  plaintiff  who  is 
guilty  of  it  from  the  right  to  sue  ;  and  against  such  general  proposition  the 
case  of  Bird  v.  Holbrook  is  a  decisive  authority.  lu  that  case,  the  defen- 
dant, for  tlie  protection  of  his  property,  some  of  which  had  been  stolen,  set 
a  spring-gun,  without  notice,  in  a  walled  garden,  at  a  distance  from  his 
house,  and  the  plaintiff,  who  climbed  over  the  wall  in  pursuit  of  a  stray 
fowl,  having  been  shot  and  seriously  injured,  the  defendant  was  held  liable 
in  damages.  It  was,  indeed,  observed,  in  a  very  recent  case,  that  this 
decision  proceeded  on  the  ground,  that  setting  spring-gun  without  notice 
was,  even  independently  of  the  statute,  an  unlawful  act ;  but,  it  was  like- 
wise remarked,  that,  although  the  correctness  of  such  a  position  might 
perhaps  be  questioned,  yet,  if  it  were  sound,  the  above  decision  was 
correct :  and,  on  the  whole,  we  may,  it  seems,  conclude  with  reference 
to  this  subject,  that  although  the  law,  in  certain  cases,  forbids  the  set- 
ting  of  instruments  capable  of  causing  injury  to  man,  where  such  in- 
jury will  be  a  probable  consequence  of  setting  them,  yet,  with  the  ex- 
ception of  those  cases,  a  man  has  a  right  to  do  what  he  pleases  with 
his  own  land." 

Those  who  wish  to  pursue  this  topic  further  will  find  an  able 
discussion  of  the  right  in  the  AUomey  General  ▼.  ChanibenSP) 

§  16.  This  principle  receives  considerable  illustration  from  many 
recent  cases  in  which  injury  has  happened  to  workmen  from  ma- 
chinery, dangerous  employment,  negligence  of  fellow  workmen, 
and  the  like.    It  was  formerly  held  that  a    master  was    not  ge- 

{h)  5.  Jur.  N.  S.  p.  7i5. 
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neraliy  liable  for  an  injary  sustained  by  one  of  his  servants 
through  the  negligence  of  a  fellow  servant  employed  in  the  same 
work.  This  was  laid  down  in  FriesUy  v.  Fcnoler,i^)  but  the  authori- 
ty of  this  case  was  somewhat  shaken  till  the  recent  case  of  the 
Barton's  Hill  Goal  Company  v.  lieed,(^  and  Same  v.  M'Guire,(^) 
confirmed  it.  A  master  is  bound  to  take  all  reasonable  precau- 
tions to  secure  the  safety  of  his  workmen ;  in  other  words 
he  mast  so  use  his  own  as  not  to  injure  another.  Thus  in 
JBtydon  v.  Slewari^^  it  was  held  that  the  owner  of  a  mine  who  lets 
a  workman  down^  is  bound  to  bring  him  up  safely,  even  though 
he  be  leaving  the  mine  on   his  own,  and  not  his   master's  business. 

§  17.  But  when  reasonable  care  is  taken  to  guard  against 
ordinary  accidehts,  no  liability  arises  from  extraordinary.  There- 
fore in  Blyih  v.  Birmingham  Water  Works  Companyjff)  where  a 
company,  incorporated  for  supplying  a  street  with  water,  construct- 
ed their  apparatus  according  to  the  best  known  system,  and  kept  it 
in  proper  repair  for  twenty-five  years,  at  the  end  of  which  time  a 
frost  of  unusual  severity  acted  on  the  apparatus,  so  as  to  cause 
injnry  to  the  property  of  another  person:  the  Company  was  not 
held  liable  for  negligence. 

Negligence  in  that  case  was  well  defined  by  Jlderson,  B.  He  said  it 
"  oonaists  in  the  omitting  to  do  something  that  a  reasonable  man 
would  do,  or  the  doing  something  that  a  reasonable  man  would  not  do; 
in  either  case    causing,  unintentionally,   mischief  to  a  third  party. "W 

$  18.  The  case  of  Deyy.  Administratrix  ^e,,  v.  Midland  Railway 
Company^^  also  throws  light  upon  this  topic.  There  Bramwell,  B., 
delivering  the  judgment  of  the  Court  said  :— 

"  The  facts  stated  by  the  declaration  and  the  plea  demurred  to  may  be 
thus  summed  up  : — The  defendants  were  possessed  of  a  railway  and  car- 
riages and  engines  ;  tiieir  servants  were  at  work  on  the  railways  in  their 
8ervice>  with  those  carriages  and  engines  ;  the  deceased  voluntarily  assist- 
ed some  of  them  iu  their  work  ;  others  of  the  defendants'  servants  were 
negligent  about  their  work,  and  by  reason  thereof  the  deceased  was  killed^ 
the  defendants'  servants  were^  persons  competent  to  do  the  work  ;  the  de- 
fendants did  not  authorise  the  negligence. 

ic)  3.  M.  and  W.  1.  (d)  4  Jar.  n.  s.  pt.  1,  p.  767-  (e)  Ibid  772. 

(/;  2  Macq.  H.  L.  Cas.  60.  0)  2  Jur.  N.  S.  J33. 

(i;  And  sec  Ob^erTalions,  4  Jur.  pt.  2,  p.  401.  (i)  3.  Jur.  n.  s.  305. 
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"  We  are  of  opinion  that  under  these  circamstauces  the  action  is  doK 
mainiaiuable,  Tlie  cases  show  that  if  the  deceased  had  been  a  servant 
of  the  defendants,  and  injured  under  such  circumstances  as  occurred  here, 
no  action  would  be  maintainable  ;  and  it  might  be  enough  for  us  to 
say  that  those  cases  govern  this,  for  it  seems  impossible  to  suppose  that 
the  deceased,  by  volunteering  his  services,  can  have  any  greater  rights, 
or  impose  any  greater  duty  on  t!ie  defendants,  than  would  have  existed 
had  he  been  a  hired  servant.  But  we  were  pressed  by  an  expression, 
to  be  found  in  those  cases,  to  the  effect,  that  a  servant  undertakes,  as  • 
between  him  and  the  master,  to  run  all  ordinary  risks  of  the  service, 
including  the  negligence  of  "  a  fellow-servant  :"0*)  and  it  was  said  there 
was  no  such  undertaking  here.  But  in  truth  there  is  as  much  in  the 
one  case  as  in  the  other ;  the  consideration  may  not  be  as  obvious,  but 
it  is  as  competent  for  a  man  to  agree,  and  as  reasonable  to  hold  that 
he  does  agree,  that  if  allowed  to  assist  in  the  work,  though  not  paid, 
he  will  take  care  of  himself,  from  the  negligence  of  his  fellow-workmen, 
as  it  would   be  if  he   were  paid   for  his   services. 

**  But  we  were  also  told  that  there  was  and  could  be  no  agreement ; 
that  2>^^y  was  a  wrong-doer,  and  therefore  the  action  was  maintainable. 
It  certainly  wonld  be  strange  that  the  case  should  be  better  if  he  were 
a  wrong-doer  than  if  he  had  not  been.  We  are  of  opinion  thnt  this 
argument  cannot  be  supported.  We  desire  not  to  be  understood  as  lay. 
ing  down  any  general  proposition,  that  a  wrong-doer  never  can  main 
tain  an  action.  If  a  man  commits  a  trespass  to  land,  tiie  occupier  is 
not  justified  in  shooting '  him  ;  and  probably,  if  the  occupier  were  sport- 
ing or  firing  at  a  mark  on  his  land,  and  saw  a  trespasser,  and  fire 
carelessly  and  hurt  him,  an  action  would  lie.  Nor  do  we  desire  to 
give  any  opinion  on  the  cases  cited  of  Bird  v.  Hoolbrook^^)  and  Lyuch 
V.  Nardiu.h  but  it  is  obvious  and  a  truism  to  say  that  a  wrong-doer 
cannot,  any  more  than  one  who  is  not  a  wrong-doer,  maintain  an  action, 
unless  he  has  a  right  to  complain  of  the  act  causing  the  injury,  and 
complain  thereof  against  the  person  he  has  made  defendant  in  the  action. 
Now,  it  may  be,  that  had  the  mischief  here  resulted  from  the  personal 
act  of  the  master,  he,  knowing  that  the  deceased  was  there,  the  master 
would  have  been  liable  ;  and  that,  as  the  defendant's  servants  knew  the 
deceased  was  on  ihe  railway,  and  because^  they  knew  that,  were  guilty 
of  a  wrong  to  him,  they  are  liable  to  an  action  ;  but,  on  what  reason 
or  principle  should  the  defendants  be  ?  If  if  servant  is  driving  his  mas- 
ter in  a  carriage,  and  a  person  gets  up  behind,  and  the  servant,  know- 
iiig  it,  drives  carelessly  and  injures  that  person,  the  servant  may  be  lia- 
ble, but  why  the  master  ?  The  law,  for  reasons  of  supposed  convcni- 
ij)  ^I'rjet  V.  >W,  11  Exch.  832.  (*)  \  Binj:.  C2S.  (/)  1  Q-  B.  29. 
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"^nce  mbre  tliAii  on  principle,  makes  a  master  liable  in  certain  cases  for 
the  acts  of  liis  servants — not  only  in  cases  in  the  nature  of  contract, 
which  depend  on  difTerent  considerations,  but  in  cases  independent  of  con- 
tract, such  as  negligent  driving  in  the  public  streets,  when  damage  is 
thereby  done.  This  is  a  responsibility  the  law  has  put  on  them  ; 
there  is  a  duty  on  them  to  take  care  that  their  servants  do  no  damage 
to  other  by  negligence  in  their  work  for  their  ntaster,  or  to  c^nipeii- 
sate  the  sufferer  wher^  duch  damage  is  done.  Thd  public  interest  may 
require  this  for  the  public  benefit ;  but  why  should  a  wrong-doer  have 
power  to  create  such  a  responsibility  and  such  a  duty  ?  No  reason  can 
be  assigned.  Some  acts  are  absolutely  and  intrinsically  wrong,  where  they 
directly  and  necessarily  do  an  injury,  as  a  blow";  others  only  so  from 
their  probable  condequences.  There  is  no  absolute  or  intrinsic  negligence  ; 
it  is  always  relative  to  some  circumstances  of  time,  place  or  person.  It 
is  not  negligent  or  wrong  for  a  man  to  lire  at  a  mark  in  his  own 
grounds  at  a  distance  from  othera,  or  to  ride  very  rapidly  in  his  own 
park  ;  but  it  is  wrong  so  to  fire  near  to,  and  so  to  ride  on,  the  pub- 
lic highway  ;  and  though  the  quality  of  the  act  is  not  altered,  it  is 
wrong  in  whoever  does  it,  and  so  far  it  is  as  though  it  were  intrin- 
sically wrong.  So  the  net  of  firing  or  riding  fast  in  an  inclosure  be- 
comes wrong,  if  the  person  doing  it,  sees  there  is  some  one  near,  whom 
it  may  damage.  But  the  act  is  wrong  in  him  only  for  the  personal 
reason  that  he  knows  of  its  danger  ;  it  would  not  be  wrong  iu  any  one 
else  who  did  not  know  that.  Now,  for  a  wilful  act  intrinsically  wrong 
by  a  servant,  the  master  is  not  liable.  By  a  parity  of  reason  he  ought 
not  to  be  where  the  act,  not  wrbng  in  itself,  is  only  so  for  reasons 
personal  to  the  servant,  and  i^  wilful  disregard  of  them.  The  master's 
liability  ought  to  be  limited  to  that  which  he  may  anticipate  and  guard 
against,  namely,  the  middle  class  of  cases  we  have  put.  However  this 
may  be,  it  seems  to  us  there  can  be  no  action  except  in  respect  of 
a  duty  infringed,  and  that  no  man  by  his  wrongful  act  can  impose  a 
duty  ;  and  as  a  direction  by  the  master  to  drive  furiously,  or  in  the 
way  called  carelessly,  in  his  park,  would  not  be  wrong  in  the  master, 
it  cannot  be  tnhde  so  by  d  trespasser  getting  there,  b^ing  knrt ;  SO  tbat 
qtibad  the  ihaster,  it  is  damnum  ahque  ivjwia ;  an<i  if  n6t  a  M^rong 
ih  the  itihster  wlien  expre^ly  drd^red,  it  tannot  be,  if  done  by  the  ser- 
vant, against  his  orders.  The  defendants  might,  if  they  had  thought  fit-, 
have  directed  their  servants  to  move  ^nd  J^ropel  trucks  ngainst  other 
trucks  Without  iany  m)tic?e  or  precantion-^in  short,  to  do  whiat  the  plain- 
tiff complains  of;  Bt^d  if  th^ir  servants,  chose  to  \vork  on  those  terms, 
although  it  might  be  a  wasteful  way  *of  using  their  engines  and  carriages, 
no  jone  could  say  it  was   wrongful.    Then  tlie   deceased   cannot  make  it 
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80  by  coming  there  himself.  Upon  these  grounds,  then,  whether  he  is* 
considered  a  wrong-doer  or  not,  we  are  of  opinion  the  action  cannot  be 
maintained,  and  that  the  plea  is  good." 

§  19.  But  a  master  is  not  generally  responsible  for  injury 
done  to  a  servant  by  a  fellow  servant,  if  he  uses  reasoni^ble  care 
in  the  selection  of  that  servant.  Tarrant  v.  WehhS^^ 

§  20.  A  fortiori  where  the  master  has  forbidden  the  act  where- 
by the  injury   arises.    Therefore  in   Caswell  v.  Worth.K^) 

*'  Action  by  the  plaintiff,  employed  in  a  factory^  against  the  defend- 
ant, the  occupier,  for  .not  sufficienlly  fencing  a  shaft  while  in  motion, 
as  required  by  the  7  &  8  Vict.  c.  15,  a.  21,  whereby  the  plaintiff  got 
entangled  with  it  and  was  injured.  Plea,  admitting  that  the  shaft  was 
not  sufficiently  fenced^  but  alleging  that  the  plaintiff,  contrary  to  the  ex- 
press command  of  the  defendant,  and  knowing  that  it  was  dangerous  to 
meddle  with  the  shaft,  took  hold  of  it  and  set  it  in  motion,  whereby, 
and  not  by  reason  of  the  negligence  of  the  defendant,  the  plaintiff  was 
injured  : — Held,   on  demurrer,  a  good   plea. 

§  21.    The  following  summary  of  liability  may  then  be  laid  down. 

First,  where  the  fellow-servant  was  incompetent  to  perform  his  duty. 

Secondly,  where  the  servants  were  not  engaged  on  common   work. 

thirdly,  where  the  injury  happens  to  a  servant  known  to  be  inexperi- 
enced, and  ignorant  of  the  risks  of  the  employment  in  which  he  is  engaged. 

The  master  is  also  liable  for  injuries  arising  from  defective  machinery, 
or  from  a  defective  system  established  by  him,  or  of  which  he  is  cognisant, 

§  22.  Cases  occur  in  which  the  Defendant's  servants  cause 
the  injury,  but  the  master  is  not  responsible,  because  the  servant 
is  not  in  fact  employed  in  his  master's  business.  The  master 
cannot  be  justly  said  in  such  cases  to  be  using  his  own.  So  in 
Mitchell  V.  Cramceller^^)  :— 

"  The  defendants'  carman  having  finished  the  business  of  the  day,  re- 
turned to  their  shop  in  Welbeok-street  with  their  horse  and  cart,  and 
obtained  the  key  of  the  stable,  which  was  dose  at  hand;  but  instead 
of  going  there  at  once  and  putting  up  the  horse,  as  it  was  his  duty 
to  do,  he,  without  bis  master's  knowledge  or  consent,  drove  a  fellow  work- 
roan  to  Euston*square,  and  in  his  way  back  ran  over  and  injured  the 
plaintiff  and  his  wife  :~-Heldy  tl^it  inasmuch  as  the  carman  was  not,  at 

(«)  IS  C.  B.  797.  S.  C.  25.  L.  J.  C.  P.  261.        («)  %  Jar.  n.  s.  110.       (r)  13  0.  B,  287. 
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4iie  tkne  of  the  accident,   engaged   in   the   business  of  his   masters,   they 
were  not  responsible  for  the  consequences  of  his  unauthorised  act." 

So  ia  the  case   of  Fatten  v.  ReaSP) 

"  T.,  who  was  the  collecting  clerk  of  the  defendant,  kept  a  horse  and 
gig  of  kis  own  at  his  master's  stables,  free  of  charge,  he  using  the 
same  for  the  business  of  his  master,  as  well  as  ott  his  own  account. 
T.  having,  whilst  out  with  his  horse  and  gig,  to  the  knowledge  of  the 
defendant,  and  for  the  purpose  of  collecting  the  defendant's  business 
debts»  negligently  run  against,  and  occasioned  an  injury  to,  the  horse  of 
another  person, — Held,  that  the  defendant  was  liable  for  the  injury,  al- 
though he  had  not  expressly  requested  T.  to  go  with  the  horse  and  gig 
on  hi9»  the  defendant's  business. 

"  Cackburn^  C.  J.— I  am  of  opinion  that  this  rule  should  be  dis- 
charged. I  concur  in  the  proposition  stated  by  the  learned  counsel  for 
the  defendant  to  this  extent— that  it  is  not  sufficient  to  make  the  mas- 
ter responsible  for  the  negligent  driving  of  the  servant,  that  the  servant 
has  been  guilty  of  negligence  in  driving  the  vehicle,  unless  he  was  driv- 
ing at  the  time  in  the  course  of  his  master's  ^employ — that  is,  that  lie 
was  driving  on  such  occasion  with  his  master's  authority.  But  I  think 
that  there  was  abundant  evidence  to  satisfy  that  in  the  present  case. 
It  is  true  that  the  horse  and  gig  in  question  were  not  the  master's  ; 
but  Taylor  was  the  general  manager  of  the  defendant,  and  by  a  tacit 
arrangenaent  between,  them  he  used  the  horse  and  gig  iu  the  service  of 
the  defendant,  they  being  kept  on  the  defendant's  premises,  and  at  his 
expense.  Taylor  must  have  had  left  to  him  the  discretion  of  determtu- 
iug  whether  the  business  of  the  defendant  could  best  be  done  by  a 
horse  md  gig  or  not;  and  there  was  added  to  that  this  fact,  that  the 
defendant  knew  on  this  particular  occasion  that  Taylor  was  so  using  the 
horse  and  gig.  Therefore,  though  the  horse  and  gig  were  in  fact  Taylor's 
they  were  used  for  his  master's  business  and  with  his  knowledge,  and 
kept  by  the  defendant,  in  consideration  of  such  use,  free  of  expense  to 
T(^lor.  There  is  also,  I  think,  no  ground  for  disturbing  the  verdict 
for  being   against   the  evidence. 

"  Williams,  J. — I  am  of  the  same  opinion.  I  agree  with  Mr.  Alher- 
ton,  that  in  all  cases  of  this  kind  the  real  question  is,  whether  the  ser- 
vant was  acting  on  the  occasion  as  agent  of  the  master.  That  is  de- 
monstrated by  the  conrse  of  pleading,  which  gives  the  plaintiff  in  such 
cases  the  option  of  stating  the  act  in  his  declaration  as  the  act  of  the 
defendant's  servant,  or  by  stating  it,  according  to  its  legal  effect,  as 
the  act    of   the   defendant  himself,  which  was  the  case  of   Bruck    v.   Fro- 

{p)  3.  Jur.D.  s.  892. 
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menii9)  shows  he  may  do.  In  this  case  I  think  there  was  ample  evidence 
to  show  that  Taylor  was  acting  on  the  occasion  in  question  as  the  agent 
of  the  defendant.  No  doubt  it  was  necessary  for  the  plaintiff  to  prove 
that  Taylor  was  then  employing  the  horse  and  gig  about  the  defend- 
ant's business,  but  I  think  that  there  was  sufficient  evidence  to  establish 
this,  and  that  it  was  so  left  by  the  learned  judge  to  the  jury  ;  but 
whether  it  was  so  .left  or  not  is  immaterial  in  this  case,  for  no  com* 
plaint  of  that  kind  is  stated  in  the  rule.  I  also  think  that  it  is  not 
necessary  that  there  should  be  any  express  request  to  go  with  the  horso 
and  gig  on  the  defendant's  business.  The  jury  may  imply  it  from  the 
general  nature  of  the  employment.  There  is,  therefore,  I  think,  no  ground 
for  this  complaint ;  and  with  respect  to  the  other  point,  I  also  think 
that  the  verdict  should  not  be  disturbed,  and  that  this  rule  cannot, 
therefore,  be  supported  on  either  ground. 

"  JFilles,  J. — I  am  also  of  the  same  opinion.  The  argument  of  the 
defendant's  counsel  is  contrary  to  what  is  laid  down  by  Holt,  C.  J.,  in 
TwrhervUe  v.  Stampe,'^)  where  it  is  stated,  that  '  if  the  defendant's  ser* 
vant  kindled  the  fire  in  the  way  of  husbandry,  and  proper  for  his  em- 
ployment, though  he  had  no  express  command  of  bis  master,  yet  his 
master  shall  be  liable  to  an  action  for  damage  done  to  another  by  the 
fire,  for  it  shall  be  intended  that  the  servant  had  authority  from  his 
master,  it  being  for  his  master's  benefit.'  It  is  plain  that  Taylor  was 
acting  for  his  master  in  what  he  was  doing  on  this  occasion,  and  there- 
fore  the  master  is  responsible."  i 

§  23.  If  a  contractor  employs  another  to  do  an  act  which  may 
be  done  in  a  lawful  mariner^  and  the  latter,  in  doing  it,  un- 
necessarily commits  a  public  nuisance,  whereby  injury  results  to  a 
third   person,  the  employer  is  not  responsible.  FeacAey  v.  Rowland^) 

A.  employed  B.  to  constri^ct  a  drain  in  a  public  highway.  B. 
employed  C.  to  fill  in  the  earth  over  the  brickwork,  and  to  carry- 
away  the  surplus.  C,  in  performing  his  work,  left  the  earth  raised 
so  much  above  the  level  of  the  road,  that  D.,  driving  in  the 
dark,  was  thereby  upset  and  sustained  injury  : — Held,  that  A.  was 
not  responsible  for   the  negligence  of  C. 

§  24.  But  the  Law  is  otherwise  where  the  act  is  itself  un- 
lawful. Therefore  in  Ellis  v.  The  Sheffield  Oaa  Consumera  Cam^ 
panyM' 

"  The    defendants,  a  registered  joint   stock     company,     contracted   with 

(y)  6  T.  R.  169.        (r)  1  U.  Bjiym.  26*.        (*;  13  C.  B.  1S2.        (/)  18  Jar.  IM . 
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A.  for  the  laying  of  their  main  gas-pipe  ia  the  atreets  of  Sheffield,  hav- 
ing no  special  powers  for  that  purpose.  The  servants  of  A.  left  a  heap 
of  earth  and  stones  which  had  been  thrown  out  of  the  trenches  dug 
for  receiving  the  pipes  in  one  of  the  streets,  and  the  plaintiff,  in  pass- 
ing along  the  street^  tumbled  over  it  and  was  injured  : — Held,  that  the 
defendants  were  liable  to  an  action  for  the  injury  occasioned  to  the  plain* 
tiff." 

§  25.  So  with  respect  to  dangerous  animals.  Whether  they  be 
fera  natures,  which  escape^  or  ferocious  animals  of  a  reclaimed 
natore,  as  savage  dogs,  the  rule  is  equally  the  same.  Thus  in  Jaehon 
V.  *  SmUAson,^**  where  the  action  was  brought  for  keeping  a  ram 
which  was  in  the  habit  of  attacking  people.     Alderaon,  B.  said : — 

*'  In    truth,    there  is    no    distinction    between  the    case  of   an    animal . 
which  breaks  through    the    tameness     of  its  nature,   and    is   fierce,    and 
known  by  the  owner  to  be  so,  and  one    which  is  /era  natura"^^) 

§  26.  So  with  reference  to  this  general  principle  of  jurisprudence 
we  may  advantageously  give  instances  from   JusiinianS*) 

**  The  Law  requires  that  a  man  should  not  do  even  what  he  has  a 
right  to  do  in  a  manner  which   he   ought   not  to  adopt." 

On  this  subject  Jnsiinian  teaches  as  follows  :— 
''If  a  man  by  Growing  a  javelin  for  his  diversion  or  exercise  hap- 
pen to  kill  a  slave  who  is  passing,  a  distinction  must  be  drawn.  If 
the  slave  be  killed  by  a  soldier  while  he  is  exercising  in  a  place  ap- 
pointed for  that  purpose,  the  soldier  is  not  in  fault  :  but  if  any  other 
person  did  it,  that  person  *  is  legally  guilty  of  a  fault  {culpa).  And  so 
it  is  if  a  soldier  exercise  himself  by  throwing  darts  in  a  place  not  set 
apart  for  that  purpose. 

*'  Ala)  if  a  man  lopping  off  branches  from  a  tree  killed  your '  slave 
who  is  going  by,  he  is  guilty  of  a  fault  if  this  was  done  near  a  pub- 
lic road  or  way,  and  he  did  not  call  out  that  passers  by  inight  avoid 
the  fall  of  the  branch  :  but  if  he  gave  warning  and  the  passer  by  did 
not  take  care  of  himself,  the  lopper  is  not  liable.  He  is  equally  free 
fiom  fault  if  he  was  at  work  away  from  a  road  or  in  the  middle  of 
a  field,  though  he  did  not  give  warning,  for  no  stranger  had  a  right 
to  go  there." 


(ff)  And  see  Obtenrations,  5  Jur.  n.  s.  pt.  S,  p.  34  &  383. 
iv)  lliM  maxim  is  well  illustrated  by  Broom,    See  AuiffMius  lUiinr  jure  avdorit,  p.  361. 
{w)  Inst.  L.  IV.  1.  3.  §  4.  6. 
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These  two  paragraphs  rest  on  the  principle  that  when  a  man 
does  that  which  he  has  a  right  to'^do^  in  such  a  manner  that 
no  mischief  can  reasonailf  be  apprehended  therefrom^  whatever,  mis- 
chief does  in  fact  arise  is  forttutous,  so  far  as  he  is  concerned 
and  therefore  he  is  not  liable. 

§  27.  So  where  a  man  has  a  duty  to  perform^  care  must  be  tak- 
en not  to  exceed  its  limits.  Thus,  though  it  is  lawful  to  correct  a 
child,  or  scholar,  or  an  apprentice,  it  must  be  done  in  moderation, 
and  the  duty  can  afford  no  justification  for  crueltyi  as  the  case  of 
the  infamous  Mrs.  Brownrigg  taught  us.  So  the  Roman  Law  says, 
Lem  duntaxat  easiigatio  concessa  est  docenti  ;  and^  Fracepioris  nimia 
scevUia  culpa   adnumeratur  :    and    see  generally    the    Aquilian  Law. 

§  28.  A  further  illustration  of  the  general  rule  is  to  be  found  in 
the  maxim  of  Ulpiau ;  Nemo  jalus  juris  ad  alium  transferre  potest 
quam  ipse  haberet 

No  man  can  transfer  to  another  rights  which  he  does  not  him* 
self  poss^.  For  it  is  clear  that  this  cannot  be  done  without  dero- 
gating from  the  rights  of  some  third  party^  or  of  the  State.  Thus, 
a  mortgagor  cannot  sell  more  than  his  Equity  of  redemption ;  nor 
a  mortgagee  more  tlian  his  own  mortgage  term.  Quod  meum  ^t 
sine  facto  f»^,  vel  defectu  meo,  amtti  vel  in^alienum  iranrferri 
non  potest. 

§  29.  The  Hindu  Law  furnishes  us  with  an  admirable  Jllnstra- 
tion  of  this  principle.  'Ordinarily  speaking,  _  the  possessor  of  self- 
acquired  property  may  dispose  of  it  as  he  pleases  :  but  in  the 
case  of  a  father,  member  of  an  undivided  family,  acquiring  such 
property,  it  seems,  according  to  the  Mitachasara,  whicli.  gives  the 
Law  in  this  Presidency,  (though  the  rule  is  less  stringent  in 
Bengal)  that  he  cannot  alienate  the  immoveable,  without  the  consent 
of  the  sons.  For  they  have  by  birth  an  incohate  right  in  all  the  fa- 
ther's  property  ;  and  therefore  in  the  case  of  M,  Teerapa  Goonden 
V.  Mootayee^*)  the  Sudder  refused  to  entertain  a  special  appeal  by 
the  daughter,  to  whom  the  father  had  given  a  small  portion  of  his 
self-acquired  landed  estate.  After  the  father's  death  the  son  sued 
for  the  recovery,  on  the  ground  that  the  gift  was  against  his  will, 
and    the   Pundit,    on  reference  being  mjide    to  him,   declared  iliat 

(x)  Special  App.  Sadder,  38tU  Angnat  1S58. 
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Uie  son's  consult  was  neeessary/y)  And  such  appears  to  be  the 
Law,  iRw  Strange^ %  Manual,  §  149.  The  tendency  of  our  Courts  ii 
to  unfetter  the  alienation  of  land.  Accordingly  In  re  the  goods 
of  0.  Royaloo  CieUy  deceased/'^  the  Madras  Supreme  Court  held 
that  the  widow  of  an  undivided  Hindu  brother  was  entitled  to  the 
administration  of  seTT-acquired  estate,  as  against  the  brothers  who  cave- 
ated.  But  juare  this  3'ecision ; 'for  the  Law  seems  to  be,  that  if  the 
owner  of  self-acquired  property  does  not  dispose  of  it  by  an  act 
inier  vivos,  it  will  follow  the  ordinary  Law  of  inheritance.**^  If  this 
be  so,  she  would  only  have  been  entitled  to  maintenance.  In 
Oopeekriit  Gosain  y.  Bu%gapir$aud  Ooiain^\  the  Privy  Council  laid 
down  certain  canons,  but  that  was  a  Bengal  case  :  and  in  Naga^ 
luiekmee  Ummal  v.  Qopoo  Nadaraja  Chettj^^)  the  right  of  a  man, 
without  male  issue  or  kinsman,  to  dispose  of  the  whole  of  his 
property  as  against  his  widow,  after  securing  her  maintenance,  'was 
affirmed.  So  if  a  Hindu  widow  were  to  alienate  her  husband's 
landed  property)  though  it  might  not  work  a  forfeiture  of  her 
estate,  but  be  good  against  her  for  the  period  of  her  •life,  the 
heirs  could  no'^dol&bt  set  it  aside  from  the  moment  of  her  death  ; 
for  she  could    not   convey  a  greater  estate   than  she  herself  had/'') 

\  SO.  There  are  however  certain  exceptions  in  which  a  party 
undoubtedly  does  ^ve  by  transference  a  larger  estate  than  he  him- 
self possesses^  according  to  the  English  Law.  The  first  is  that  of 
sale  in  .market  overt  of  chattels  personal, 

"A  sale  of  goods,  even  by  a  party  who  has  himself  only  the  po$< 
session,  and  not  the  property,  as  a  thief  or  a  finder,  will  be  valid 
against  the  rightful  owner,  provided  it  be  made  in  market  overt  during 
the  usual  market  hours,  unless  such  goods  were  the  property  of  the 
King,  or  unless  the  buyer  knew  that  the  property  was  not  in  the  sell* 
er,  or  there  was  any  other  fraud   in  the  transaction. 

"  Market  overt,  we  may  likewise  observe,  is  defined  to  be  a  fair  or 
market  held  at  stated  intervals  in  particular  places,  by  virtue  of  a  chaTac- 
ter  or  prescription.  In  the  city  of  London,  however,  the  custom  is,  that 
every  shop  is,  except  on  Sunday,  market   overt  in  regard  to  the  goods 

(y)  140.  See  1.  Sir  ThmiM  Strtnge,  16, 25.  %  Str.  a,  11.  (f)  lUh  Feb.  1851. 

(c)  1.  ^i:  p.  SSa.  {h)  %  MoQra*t  Ind.  App,  p.  58.  (e)  lb.  p.  309. 

{^  Connilt  the  foUowing  eeset^S.  A.  28  of  1840.  H.  8.  R.  p.  61.  a  A.  62  of  1846.  S.  B. 
p.  74.  6.  A.  5  of  1840.  S.  R.  p.  115.  S  A.  11  of  1852.  8  R.  for  1858,  p.  46.  8.  A.  141  of 
1855.  S.  B.  for  1856,  p.  14.  S.  A.  124  of  1856.  8.  B  Ibr  1857.  p.  1, 2.  Moore's  I.  A.  S31.  S.  A. 
18  of  1842.    S.  A.  98  of  1866.    S.  B.  1857.  p.  107.  6  M.  1.  A.  p.  ] ,  7.  Meore*i  1.  A.  p.  54. 
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usually  and  publicly  sold  therein  ;  and  a  sale  within  the  city  of  Lon- 
don, in  an  open  shop,  of  goods  usually  dealt  in  there,  is  a  sale  in  mar- 
ket overt,  though  the  premises  are  described  in  evidence  as  a  warehouse, 
and  are  not  sufficiently  open  to  the  street  for  a  person  on  the  outside 
to  see  what  passes  within.  By  Stat  1.  Jur.  1.  c.  21.  it  is  enacted,  thai 
the  sale  of  any  goods  wrongfully  taken  to  any  pawnbroker  in  London,  or 
within  two  miles  thereof,  shall  not  alter  the  property  ;  for  this,  being 
usuaUy  a  clandestine  trade,  is  therefore  made  an  exception  to  the 
general  rulc.'*(*) 

The  Leading  case  is  that    of  Miller  v.   SaceA/) 

§  SI.  Another  is  that  which  occasionally  happens,  is  Slefpofein 
tranritUf  where  though  the  unpaid  vendor  of  goods  has  a  right  to 
stop  them  before  they  have  reached  his  insolvent  vendee,  yet  if  the 
vendee  has  indorsed  the  bill  of  lading  to  a  band  fide  assignee,  such 
assignee  has  a  right  to  hold  the  goods  as  against  the  unpaid  vendor. 
Thus  in  Jenkffu  v.  Uibome,^9)    Tindal,  C.  J.,  said  :— 

"  The  actual  holder  of  an  indorsed  hill  of  lading,  may,  undoubtedly,  by 
indorsemAit,  transfer  a  greater  right  thau  he  himself  has.  It  is  at  variance 
with  the  general  principles  of  Law,  that  a  man  should  be  alkwed  to 
being,  like  a  bill  of  exchange,  a  negotiable  instrument,  for  the  general 
convenience  of  commerce,  has  been  allowed  to  have  an  effect  at  varianor 
with  the  ordinary  principles  of  Law.  But  this  operation  of  a  bill  of 
lading,  being  derived  from  its  negotiable  quality,  appears  to  us  to  he 
confined  to  the  case  where  the  person  who  transfers  the  right  is  him- 
self in  possession  of  the  bill  of  lading,  so  as  to  be  in  a  situation  to 
transfer  the  instrument  itself,  which  is  the  symbol  of  the  property  it- 
self." 

§  32.    It  may  be  useful  here  to  state  the  Boman   Law. 

"  If,  as  Savifftty  remarks,"  writes  Mr.  PAUlimorei^)  **  it  were  possible 
to  make  property  and  possession  legally  inseparable,  and  to  consider  the 
possessor  alone  as  the  proprietor,  the  theory  of  possession  would  be  reiy 
simple.  It  happens,  however,  that  such  a  state  of  things  is  not  com- 
patible with  the  artificial  habits  and  exigencies  of  social  life.  The  sepa- 
ration of  possession  and  property  is  an  infallible  consequence  of  advan- 
cing refinement.  Possession,  the  external  sign  of  property,  ceases  to  be  an 
infallible  guide  to  the  real  owner ;  and  yet  as  there  are  many  cases  in 
which  it  indicates  the  real  owner,  it  cannot  be  stripped  of  all  the  ad- 


(c)  Broome,  Leg.  Max.  6S0.  (/)  1  Sm.  L.  C  380. 

(S)  8  Scotti>.N.  R.  523.  (A)  Jarttp.  p.  382. 
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Tantngea  which  seem  naturally  to  belong  to  it.  Here  arises  a  fertile 
cause  of  difficulties,  which  have  been  solved  by  different  countries  in  dif- 
ferent ways — by  none  in  a  manner  so  deficient  in  all  that  contributes 
to  the  cheap  and  easy  defence  of  property,  and  to  the  maintenance  of 
substantial  justice,  as  by  the  legislature  of  England.  The  Eoman  Law 
conferred  two  rights  upon  the  possessor,  the  one  that  of  '  wucapio*  the 
other  that  of  the  *  interdicts.'  '  Uiueapio*  was  the  consequence  of  a  pos- 
session in  virtue  of  the  Civil  Law,  i.  e.,  the  Law  of  the  twelve  tables ; 
*  interdicts'  were  remedies  granted  by  the  prator  for  the  provisional 
maintenance  of  every  possession  not  proved  to  have  been  obtained  by 
fraud  or  violence.  Savigny  distinguishes  three  kinds  of  possession — 'Civil 
possession^  which  may  ripen,  into  a  complete  title  by  *  uwcapio*  posses- 
*  sion,  properly  so  called,  which  gives  a  right  to  the  interdicts,  and  na- 
tural possession,  which  consists  in  a  physical  act,  without  any  intention 
to  make  the  thing  on  which  the  act  operates  our  own. 

"  The  whole  effect  of  possession,  as  an  active  legal  principle,  is  com- 
prised in  the  two  rights  that  I  have  mentioned.  It  should  not  be  con- 
founded with  the  *  Uiucapio,  to  which  the  Publieiana  in  rem  actio  and 
the  fructuum  perception*  must  be  referred.  These  two  passages  in  the 
Digest,  which,  carefully  considered,  do  not  contradict  but  explain  each 
other,  are  quite  sufficient  to  clear  up  the  difficulties  that  have  been 
wantonly  multiplied  about  its  real  nature — Oftlim,  poueuionem  rem  facti^ 
ffOfi  jurie  cue  ait ;  and  '  Po»9etsio  plurimum  ex  jure  mutiiatur.*(*)  It 
is  a  question  of  fact,  if  considered  as  a  cause  of  Law,  if  considered  as  to 
the  effects  which  flow  from  it—*  O/anis  de  poseetsione  controvereia  aut  eo 
'  pertinet  ut  quod  nan  poesldemus  nobia  reetituatur,  aut  ad  hoc  ut  retiuere 
nohii  Uceat  quod  pomdemui -^estituenda  poiseuiouis  ordo,  aut  interdicto 
egperiiur^  aut  per  actionem.  Retinendce  ita  que  poeseuionis  duplex  via  e$t^ 
ant  exceptio  aut  interdictum  exceptio  datur  multie  ex  caueie  ei  qui  poeeidet* 
The  iuierdicta  *  uti  poeiidetis*  and  utrubi,  were  given  by  the  prcftor,  re- 
tmendm  poe$e$8ionis  caued^  the  first  for  immoveable  property,  interdicto  uti 
pomdetie  de  ftrndi  vel  edium  poeeeieione  contenditur,*  the  second  for  move- 
able things,  *  utrubi  vero  de  rerum  immobilium  poeeeeeione.'  There  were 
Beveral  '  interdicts'  for  giving  back  possession,  the  chief  being  the  '  in' 
ierdictum  de  w." 

§  33.    The  transferee    generally  speaking  succeeds  to    the  rights 
of  his  assignor,  whatever  they  may  be.     Qui   alterit^  jure   utitur, 
eodem  jure    uti    debet.     Qui    in  jue    damnumve  alierius    succedit, 
Jure  ejue  uti    debet.    Aeeignatue    utitur  jure  auctoris :    is  the  lan- 
guage of  the   Boman  Law. 

(i)  Dig.  ili.  2.  47. 
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§  84.  Tims  a  Mortgagor  may  sell  liis  Equity  of  redemption/ >>  whiob 
in  fact  is  only  the  purchase  of  a  right  to  redeem  tin  payment 
of  the  Mortgagee's  debt  and  interest.  He  cannot  convey  a  largef 
estate  than  he  has  left  in  himself.  Btrt  the  assignee  will  stand 
exactly  in  the  place  of  his  assignor.^*)  So  the  sheriff  sells  only  the 
ri^AC,  lille,  and  interest,  of  the  Execution  debtor,  whatever  that  may 
be.  It  may  be  nothing,  or  it  may  be  the  fee.  So  in  execution 
of  the  Mofussil  Court's  decrees,  at  a  sale  the  purchaser  only  buys 
the  debtor's  interest,  and  qiwad  hoc  will  represent  the  debtor  and 
stand  in  his  shoes.  Where  the  subject  of  the  sale,  for  instance,  is 
land,  the  property  of  the  execution  debtor,  teased  out  to  tenants^ 
the  party  purchasing  buys  the  estate  subject  to  the  lease,  and  can- 
not oust  the  tenants  in   possession. 

§  35.  A  further  illustration  of  the  general  rale  is  ta  be  found 
in  the  restraint  which  the  Law  places  even  upon  a>  man's  own  free- 
dom of  will,  where  it  operates  to  the  detriment  of  another.  Where- 
ever  an  agreement  has  been  made,  it  cannot  be  depacrted  from  hjr, 
one  party  without  the  consent  of  the  other;  and'  so,  where  a^Dum 
has  made  even  a  representatioUi  on  the  faith  of  which;  another  has 
been  induced  to  alter  his  previous  circumstances,  the  party  making 
the  representation  cannot  allege  a  different  state  of  circumstances  from 
that  which  he  originally  held  forth.  These  principles  are  expressed 
in  the  maxims  of  Papinian,  Nemo  potest  mutare  conJii&um  sunm  in 
alterius  injuri4m.  Ifon  debet  alteri  per  alterum  iniqua  conditio  in/erri.  . 
Nemo  ex  sm  delicto  meliorem  suam  cofiditionem  faeere  potest.  No 
man  shall  take  advantage  of  his  own  wrong.  See  the  maxim  il- 
lustrated by  Broomei^)  and  the  observations  in  the  case  of  Ficiard  v. 
Sean  in  my  work  on  Evidence   §   215,   216,    and  Anti  Topic  5th. 

§  86.  Thus  where  a  gift  is  once  complete,  the  donor  cannot 
revoke  it ;  as  the  French  say,  "  Donner  et  retenir  ne  vaut." .  'Bhus 
a  voluntary  conveyance  is  good  as  against  the  party  and  his  re- 
presentatives, though' "T0id  as  against  subs^^uent  pufcliasers,  and 
against  creditors  If  the"  party  in  insolvent  circumstances  at  the  time. 
So  in    Fillers  v.   BedumfMt^  it   was   said — 

"  That  if  a   man  will  im providently   bind   himself  up   by   a  voluntary 

( »  As  to  nature  of  Equity  of  redemption  See  S.  A.  4f0  of  1858.  M.  S.  E.  58  9.  A.  52  of  1855. 
S.  E.  for  1856.  p.  58. 

{I)  See  S.  A.  20  of  1854.  M  S.  R.  of  1854,  p.  88. 

(/;  Leg.  Max.  p.  209.  {m)  1  Vem.  101. 
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deed,  and  not  reserve  a  liberty  to  himself  bj  a  power  of  revocation,  a 
Ckmrt  of  Equity  will  not  looae  the  fetters  he  hath  put  upon  bimselfy 
but  be  most  lie  down  under  his  own  foUy.'\'») 

Thus  where  a  party  has  accepted  a  trust,  he  cannot  renounce 
it.  So  of  an  Executor^  or  Administrator,  proving  the  will  or  taking 
out  letters  of  administration. 

$  37.  Thus  where  A.  is  indebted  to  B.  who  is  indebted  to  C, 
B.  cannot  at  Law  transfer  the  debt  of  A.  to  C' without  the.  con- 
sent of  both  A.  and  C.  for  it  is  an  entirely  new  contract  to  which 
all  parties  must  ^press  their  consent  before  it  can  have  any  bind- 
ing obligation.  (<»)  It  is  in  fact  an  extinguishment  of  the  original 
liability  by  a  substituted  contract,  through  which  the  respective  par* 
ties  are  marshalled  in  entirely  new  relations.  The  Boman  Law  re- 
cognized this  form  of  contract  under  the  name  of  Delegatio.  Ulfiian 
says.  Delegare,  eU  vice  auB  alium  dare  creditor  em,  vel  cui  jueeeriL^ 
But  in  £qu]ty  a  debt  can  be  transferred  or  assigned  without  the 
consent  of  the  debtor :  and  the  assignment  will  create  a  trust  on 
the  fund  in  favour  of  the  equitable  assignee,  and  constitute  an 
equitable  lien  upon  it.  This  doctrine  is  thoroughly  recognized  in 
the  Mofussil  Courts  of  Lidia.'?)     The  Madras  Sudder  expressly  says*— 

*^  The  Court  of  Sadder  Udalot  remark  that  the  Courts  of  this  coun- 
try, being  quite  as  much  Courts  of  Equity  as  Courts  of  Law,  have 
always  recognized  the  right  of  a  party  to  assign  over  a  Bond  for  a 
valuable  consideration,  without  requiring  the  obliged  to  be  of  necessity 
a  party  to  the  same." 

i  38.  On  the  same  ground  where  a  trust  in  favour  of  credi- 
tors has  once  been  communicated  to  them,  it  cannot  be  reversed 
by  the  settlor. 

§  39.  So  a  tenant  cannot  dispute  his  landlord's  title,  though  he 
may  show  that,  that  title  is  at  an  end;  for  by  holding  under 
the  landlord  the  tenant  has  admitted  his  proprietary  right  as 
between  them.  In  an  action  of  ejectment  therefore  he  shall  not 
set  up  the  jm  ieriii,  or  seek  to  defend  his  possession  by  establish- 

(»)  It  would  be  weQ  for  partiet  accepting  the  oiBce*  of  Trustees  to  remember  that  they  are 
Iwiiiid  by  the  proTisions  of  the  Trust  Deed  though  they  have  nerer  read  it— that  they  are  bound 
to  enforce  covenants  eontained  in  it  and  that  if  loss  happen  by  reason  of  their  omitting  so  to  do 
they  wiU  be  personally  responsible.  Femwick  ▼.  Qreenwell,  10  Bear.  412. 

(0)  Bnt  see  Haeph  :  on  Mortgage,  p.  103.  (p)  Pand.  46.  L        * 

(q)  8.  See  N.  W.  ?.  R.  Vol.  10  p.  474  and  in  S.  A.  No.  10  of  1860.  Mad,  S.  R  for  1860,  p.  IQ, 
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ing  a  defect  in  his  landlord's  title.  So  in  TroveTf  a  Bailee  who 
has  obtained  lawful  possession  from  the.  Bailor^  shall  not  set  up 
the  JUS  teriii  as  a  defence.  The  Bailee^  however,  may  deliver  the 
goods  to  the  true  owner;  and  such  delivery  will  be  a  good  de- 
fence to  an  action  for  the  same  goods  by  the  Bailor.  Thome 
V.   TilburySr) 

{40.  On  the  same  ground  stands  the  force  of  the  plea  of  an 
account  stated,  inhere  a  party  has  once  admitted  the  correctness 
of  a  balance  struck  against  him^  and  there  is  no  element  of  fraud, 
snrprize,  mistake,  or  the  like,  it  is  reasonable  that  he  should  be 
bound  by  his  conduct. 

§  41.  Of  course  where  there  has  been  gross  fraud  or  imposition. 
Equity  will  permit  the  whole  account  to  be  opened  up  and  the 
account  taken  de  novoS')  So  in  Alfrey  v.  AlfreyV)  a  settlement  of 
account,  between  parties  in  the  relation  of  guardian  and  ward  come  to 
without  a  full  investigation  of  accounts,  was  set  aside  after  a  lapse 
of  20  years,  there  being  errors  on  the  face  of  the  accounts  and 
fictitious  entries. 

§  42.  In  other  cases  where  inaccuracy  or  mistake  is  not  shown 
to  affect  all  the  items,  Equity  will  not  permit  the  wh<de  ac- 
count to  be  ripped  up,  but  permit  it  to  stand  with  liberty  to 
"  surcharge  and  falsify ;"  under  the  first  of  which  terms  addi- 
tional items  may  be  proved  ;  and  under  the  latter,  the  correctness 
of  existing  items  impugned.  The  onus  probandi  is  of  course  on 
the  party  impugning  the  settled  account.  Long  acquiesence  in  the 
correctness  of  an  account  rendered  will  lead  to  a  presumption  of 
its  being  admitted  correct :  and  in  some  cases  Equity  will  confine 
the  liberty  to  surcharge  and  falsify  to  particular  items  which  are 
stated  in   the  Decree.     Storyi^)  says:— 

<*  Between  merchants  at  home  an  account  which  has  been  presented 
and  •  no  objection  made  thereto  after  the  lapse  of  several  posts 
is  treated  under  ordinary  circumstances  as  being  by  acquiescence 
a  stated  account.  Between  merchants  in  different  countries  a  rule 
founded     in      similar      considerations    prevails.      If     an      account      has 


(r)  S  Horlston  tad  NomiAQ  53i. 
W  Jeremy's  Equity,  648.  {f)  11.  Jur.  981.  «ff.  13.  Jw.  269. 

(•»;  Rj.  Jnr.  1  Vol  p.  589. 
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been  transmitted  from  the  one  to  the  other  and  no  objection  is  made 
after  several  opportuniiies  of  writing  have  occurred  it  is  treated  as 
an  acquiescence  in  the  correctness  of  the  account  transmitted  ;  and  there- 
fore it  is  deemed  a  stated  aocount/' 

The  role '  is  that  the  account  will  be  presumed  to  be  accepted 
as  correct  unless  objected  to  within  a   reasonable  time. 

"That  reasonable  time"  says  Story  "  is  to  be  judged  of  in  ordi- 
naiy  cases,  by  the  habits  of  business  at  home  and  abroad  ;  and  the 
usual  course  is  required  to  be  followed  unless  there  are  special  cir« 
camstanoes  to  vary  it  or  to  excuse  a  departure    from  it."(0 


(9)  I  Story  p.  590. 
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MISTAKE. 
Non  videniur  qui  errant  conuniinSfl) 

§  1.  The  maxim  which  heads  this  disquisition  is  of  the  verj 
widest  application:  it  pervades  the  entire  law,  and  is  the  nacleos 
of  a  cluster  of  maxims.  It  is  necessary  to  inquire  into  the  elements 
of  *^  consent/'  Obviously  the  term  implies^  first,  knowledge  of  the ' 
facts;  secondly,  perfect  freedom  in  the  party;  thirdly,  the  positive 
act  by  which  the  consent  is  notified.  Metaphysicians  and  the  schooU 
men  may  draw  fine  distinctions  touching  free  will,  but  the  language 
of  the  Roman  Law,  with  its  amazing  strong  sense,  is  clear  as  to 
what  constitutes  consent,  even  where  the  actor  is  an  unwilling  agent, 
80  that  the  compulsion  be  short  of  what  constitutes  Duress.  Coaeius 
volui,  it  says  with  a  sort  of  oxymoron ;  a  paraphrase,  as  Mr.  Piillmore 
points  out,  from  Homer's  *ic»v,  UKomiy*  evfui.  or  as  our   adage  has  it 

A  roan  eotmnced  against  bis  will 
Is  of  the  same  opinion  still. 

where  the  word  '  will, '  by  a  poetical  license,  is  put  for  toisi,  since  a 
man  cannot  be  convinced  against  his  will,  though  he  may  be  so 
contrary  to  his  wish.  A  man  may  give  his  consent  very  much 
against  his  inclination,  as  where  he  pays  his  adverse  damages  awarded 
against  him  in  an  action  at  Law.  But  putting  aside  for  the  pre- 
sent  all  such  Duress  as  actually  compels  the  performance  of  acts, 
it  is  clear  that  consent  cannot  equitably  be  said  to  have  been  given, 
unless  the  consenting  party  has  a  full  knowledge  of  all  the  material 
facts  which  would  probably  influence  his  judgment.  The  Bontan 
Law  says  Non  videiur  consensum  retinume  si  quis  ex  praseripto 
minantis  aliquid  immutaviL     But  Vani  limoris  justa  exeuaatio  non  esU^) 

§  2.  A  moment's  reflexion  will  show  how  this  question  of  eon- 
eent  pervades  the  Law.  In  respect  to  Infancy,  Coverture,  Lunacy, 
Drunkenness,   Duress;  in  respect  to  acts  done  under  the  influence 

('>)  Dig.  C.  17.  116.  (h)  See  Nortoa't  Evidence,  S  6^ 
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of  surprixe  and  mistake ;  with  respect  to  the  '  ieienlet^  in  fraud, 
and  the  inUnUan  in  criminal  cases  \{^)  with  respect  to  the  validity  of 
contracts;  and  the  liability  for  torts;  with  respect  to  gifts,  con- 
donation, and  waiver;  it  will  be  found  to  be  one  of  the  most  im- 
portant elements  of  consideration.  And  many  maxims  pithily  re- 
cord this  fact.  Consent  is  indeed  the  very  foundation  and  essence 
of  every  contract.  Thus  the  Boman  Law<<')  says,  ''  In  omnibus  rebus 
qua  dominium  tram/erent,  eoncurrai  oporie^,  affectus  es  utrague  parte 
coniralentium  :  nam  sive  ea  vendUio,  sive  donatio,  iive  conduction 
iive  qucelibet  alia  causa  contrahendi  /kit,  nisi  animus  utrius-que  con* 
sentit,  fierdud  ad  effectum  in  quod  incAoatur,  non  potest.'* 

§  3.  Por  the  present  we  shall  confine  our  attention  to  the  doctrine 
of  Mistake;  but  it  will  be  advisable  before  entering  upon  this  that 
I  would  call  attention  to  the  profound  observations  of  Aristotle  («) 
on  this  question  of  voluntariness  as  constituting  the  touchstone  of 
a  just  or  unjust  act.  The  whole  disquisition  from  the  passage  quot- 
ed to  the  end  of  the  Yth  Book  should  be  attentively  studied.  It 
is  too  long  for  transcription  here.  He  says— 

"  Now,  since  the  abstract  just  and  unjust  are  what  they  have  been 
stated  to  be,  a  man  acts  unjustly  and  justly  whenever  he  does  these 
things  voluntarily ;  but  when  be  does  them  inyoluntarily,  he  neither  acts 
unjustly  nor  justly,  except  accidentally ;  Jor  they  do  acts  which  aoci* 
dentally  happen  to  be  just  or  unjust.  But  an  unjust  act  and  a  just 
act  are  decided  by  the  voluntariness  and  involuntariness  of  them;  for 
whenever  an  act  is  voluntary  it  is  blamed;  and  at  the  same  time  it  be- 
comes an  unjust  act:  so  that  there  will  be  something  unjust  which  is  not 
yet  an  unjust  act,  except  the  condition  of  voluntariness  be  added  to  it.  I 
call  that  voluntary,  as  also  has  been  said  before,  which  (being  in  his  own 
power)  a  man  does  knowingly,  and  not  from  ignorance  of  the  person,  the 
instrument,  or  the  motive  ;  as  of  the  person  he  strikes,  the  instrument, 
and  the  motive  of  striking,  and  each  of  those  particulars,  not  accidentally, 
nor  by  compulsion ;  as  if  another  man  were  to  take  hold  of  his  hand,  and 


(^  Hie  recent  oMe  fASeome^  AppeUaat,  and  Bortcm^  RMpoBdeat,  6  Jar.  N.  S.  648  is  a  notikle 
iUostnitum  of  tbit  propodtioii.  The  Great  Western  Bailway  Act  enacted  that  **  every  person  who 
$kall$e$td  cr  came  h  be  eeni  **  by  the  railway  any  goods  of  a  dangerons  qoality  shonld  be  liable  to  a 
penalty.  The  Defendant  a  carrier  received  some  oases  from  his  Principal  containing  oil  of  vitriol  bnt 
skefted  to  contein  gum  eiooke,  and  forwarded  such  cases  by  the  Railway  deseribbj^the  contents  as 
abend^  deieribed  by  his  eonskitoeit.  The  Conrt  of  Queen's  Bench  on  special  case  held  that  the 
carrier  was  not  liable  and  that  the  words  **  send  or  cavse  to  be  sent**  meant  ''inienimalfy  or  hum* 
tHgfy  send  or  crnse  to  be  sent." 

(rf>  D.  44h7-55.  (*)  Ethics  V.C.  6. 
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ftlrike  a  third  penon ;  in  this  qtw  he  did  it  not  Toluntariij  ffx  tht 
act  was  not  in  his  own  power.  Again,  it  is  possible  that  the  persoa 
struck  should  be  the  father  of  the  striker,  and  that  the  striker  shoold 
know  him  to  be  a  man,  or  be  one  of  the  company,  and  yet  not 
know  him  to  be  his  own  father*  Let  the  same  distinction  be  applied 
in  the  case  of  the  motive,  and  all  the  other  particulars  attending  the 
whole  act.  Consequently,  that  which  is  done  through  ignorance,  or  if 
not  done  through  ignorance,  is  not  in  a  man's  own  power,  or  is  done 
through  compulsion,  is  involuntary.  For  we  both  do  and  suffer  many 
things  which  naturally  befall  us,  not  one  of  which  is  either  voluntary  or 
involuntary  ;  as,  for  example,  growing  old,  and    dying." 

§.  4.  (Consent  then  answers  to  the  vpodip^ais  of  Aristotle,  delibe- 
rate choice.  But  choice  cannot  be  made  upon  a  due  deliberation, 
unless  all  the  circumstances  calling  for  deliberation  are  known  and 
submitted  to  the  judgment;  and  when  this  has  not  been  done,  consent, 
though  given  in  fact,  has  been  given  under  a  mistake,  and  would  not 
have  probably  been  given,  had  all  the  circumstances  been  present- 
ed to  the  mind  at  the  time  of  deliberation.  Equity  then  declares 
that  such  a  consent  shall  not  be  binding ;  but  this  doctrine,  if 
left  bald  and  general  as  it  is  above  stated,  would  leave  loopholes 
for  slipping  out  of  very  many  solemn  transactions,  and  therefore 
there  are  grafted  upon  it  many  limitations,  which  are  all  founded 
upon  good  sense,  and  which  together  with  the  principal  doctrine 
I  now  proceed  to   discuss. 

§.  5.  Mistakes  are  ordinarily  divided  into  two  classes.  Mistakes 
of  law,  and  mistakes  of  fact. 

§.  6.  With  regard  to  the  former,  the  settled  rule  of  Law  is 
Ignorantia  legU  neminem  excusat ;  for  the  law  is  a  subject  mat- 
ter which  eveiy  man  may  know,  and  ignorafUia  eorum  qua  quU 
scire  tenetur  neminem  escusaL  If  a  man  alleges  ignorance  of  the 
law,  he  is  in  point  of  fact  seeking  to  excuse  himself  on  the 
ground  of  his  own  laches,  and  vigUantibui  et  nan  dormieniiAus  Ju- 
ra iubveniunt.  Whereas  in  regard  to  matters  of  fact,  their  multi- 
form combination  may  deceive  the  most  vigilant.  With  regard  to 
public  Law,  it  is  clear  that  society  would  not  be  safe,  if  tiie  oriminal 
could  plead  his  ignorance  of  the  Law  as  a  valid  justification  of  fais 
act.  With  frespect  to  mala  in  se,  that  class  of  crimes  which  da 
against  the  law  of  God  and  man,  or  of  Nature,  as  they  are  called. 
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sach  as  murder  and  the  like,  there  can  be  no  question  but  that 
every  rational  peraon  must  be  taken  to  be  acquainted  with  them. 
With  regard  to  the  other  class  of  offences,  mala  prohibUa,  those  acts 
which  but  for  some  legislative  enactment  would  be  indifferent— as 
for  instance  the  fiscal  laws,  as  gathering  salt  on  the  seashore,  or  laws 
made  for  the  encouragement  of  trade,  as  burying  the  dead  in 
woolen  cloths, — though  they  may  not  be  necessarily  known  to  each 
individual  member  of  the  state,  still  it  is  part  of  the  social  com- 
pact,  that  each  member  shall  pay  obedience  to  the  laws  which  the 
legislative  body  may  enact.  That  is  the  portion  of  his  personal 
liberty  which  he  surrenders  up  as  the  price  of  protection  for  his 
remaining  freedom,  his  rights  of  property,  person,  and  character. 
Therefore  it  is  impossible  upon  any  occasion  arising  for  enforcing 
any  of  these  laws,  that  the  citizen,  can  be  pt^rmitted  to  escape 
their  efficacy  by  declaring  his  ignorance  of  their  existence.  At 
the  same  time  it  behoves  the  State  to  take  care  that  each  Law 
as  it  is  passed,  be  as  widely  and  effectively  promulgated  as  possible. 

§  7.  Whether  the  doctrine  should  prevail  iu  respect  to  the 
transactions  of  private  life  has  been  the  subject  of  much  discus- 
sion among  the  Civilians//^  The  Boman  Ijaw  appears  to  have 
drawn  a  distinction  here,  and  held  that  ignorance  of  Law  shall 
not  profit  those  who  are  desirous  of  acquiring  an  advantage  or 
right,  but  it  shall  not  prejudice  those  who  are  seeking  their 
own  right.  Thus  the  Digest  ^ff)  says,  Juris  ignorantia  non  excusat. 
Bat  the  doctrine  is  well  settled  in  England.  The  leading  case 
is  MarrioU  v.  Hampton J^^)  taken  by  Mr.  Smith  for  iUustration  of 
the  doctrine  that  money  paid  under  a  mistake  of  Law  cannot  be 
recovered  back.  The  whole  doctrine  and  the  distinctions  between 
payment  under  mistake  of  fact  and  mistake  of  law  will  be  there 
found  luminously  discussed  in  the  note.  In  Marshall  v.  CgUetty^*) 
it  is  said? — 

*'  It  18  a  maxim  of  Equity,  that  parties  making  a  mistake  in  mat- 
ters of  fact  fthall  not  be  held  bound  by  acts  oommttted  by  them 
under  such  mistake.  When,  however,  they  make  a  mistake  in  Law» 
they  cannot  afterwards  be  heard  to  say  that  the  contract  shall,  on  that 
account,  be  set  aside.'' 

(/)  Sao  story  on  £q:  Jv.  note  2.  to  f  III.  notolto^  139. 3  Bnrge'«  Comm.  74S. "" 
(g)  L  22  :  tit.  6.  9.  7.  (A)  2.  Smith's  Leading  Cases,  p.  325. 

( t;  Y.  and  Col  :  Excli  :  Cases  23S. 
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f  8.  The  ground  on  which  this  doctrine  has  been  settled  in 
our  Law  probably  is  that  assigned  by  Lord  EUenborough  in  BUbie 
T.  Lumley^J)  and  others^  that  otherwise  there  is  no  saying  to  what 
extent  this  excuse  of  ignorance  might  be  carried. 

§  9.  It  may  be  a  legal  fiction  that  every  one  knows  the  Law. 
In  point  of  fact  we  know  that  the  reverse  is  the  truth  ;  but  t» 
fictione  juris  semper  coneiitU  equUas  ;  and  here  the  hardship  to 
the  individual  which  may  occasionally  be  wrought,  yields  to  the 
genera]  good  of  the  community  at  large ;  and  Salui  popuU  Suprema 
lex;  again,  interest'  reipublica  ut  sit  finis  litium^ 

*  If '  says  Storyi^)  *  upon  the  mere  ground  of  ignorance  of  the  Lav, 
men  were  admitted  to  overhaul  or  extinguish  their  most  solemn  contracts, 
and  especially  those  which  have  been  executed  by  a  complete  perform- 
ance, there  would  be  much  embarrassing  litigation  in  all  judicial  tri- 
bunals,  and  no  small  danger  of  injustice,  from  the  nature  and  difficul- 
ty of  the  proper  proofs.  The  presumption  is,  that  every  jperson  is  ac- 
quainted with  his  own  rights,  provided  he  has  had  a  reasonable  op- 
portunity to  know  them.  And  nothing  can  be  more  liable  to  abnae, 
than  to'  permit  a  person  to  reclaim  his  property  upon  the  mere  pfeUnoe, 
that  at  the  time  of  parting  with  it,  be  was  ignorant  of  the  Law  act- 
ing on  his  title.  Mr.  Fonblanqus  has  accordingly  laid  it  down  as  a 
general  proposition,  that  in  Courts  of  Equity  ignorance  of  the  Law  shall 
not  afifect  agreements,  nor  excuse  from  the  legal  oonsequences  of  parti- 
cular acts.    And  he  is  fully  borne  out  by  authorities.'* 

§  10.  Thus  when  the  obligee  of  a  bond  releases  one  of  two 
joint  obligors  (not  joint  and  several)  nnder  the  belief  that  he 
still  retains  his  remedy  against  the  other,  he  can  obtain  ho  relief 
in  Equity  against  the  consequence  of  his  act  at  law,  which  is  to 
release  boti  the  obligors.  So  again,  if  a  creditor  gives  time  to  his 
principal  debtor  without  the  knowledge  and  consent  of  his  surety, 
this  shall  release  the  surety,  notwithstanding  any  erroneous  impres- 
sion as  to  the  Law  upon  the  mind  of  the  creditor.  The  obliga- 
tion of  the  surety  is  altered ;  and  he  may  justly  say  non  Aa  in 
fadera  vent. 

§  11.  In  considering  cases  wherein  the  alleged  mistake  is  pre- 
sented as  one  purely  of  Law,  it  will  be  material  to  look  .closely, 
to  see  whether  there  be  not  in  it  an  ingredient  of  misrepresents- 

(/)  S  fiMt  p.  469.  {i)  Eq.  Jar.  ^  111. 
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iioTi,  imposition,  undue  influence,  undue  confidence,  imbecility,  or 
the .  like,  which  if  shown  will  be  a  ground  for  relief  upon  another 
footing,  that  of  fraud,  actual,  or  constructire.  Such  for  instance  is  an 
arrangement  between  parent  and  child,  when  the  son,  on  coming 
of  age,  cuts  off  the  entail  to  pay  the  father's  debts;  where  there 
must  be  uberrima  fides  on  the  part  of  the  parent,  a  complete  know- 
ledge on  the  part  of  the  child,  and  an  entire  absence  of  undue 
influence, 

§  12.  Where  _  the  point  of  Law  is  doubtful,  as  for  instance 
the  construction  of  clauses  of  a  will,(0  and  parties  knowing  that 
it  is  so,  nevertheless  agree  to  a  compromise ;  that  compromise  shall 
be  upheld,  notwithstanding  the  Law  shall  afterwards  be  ascertained 
t6  be  different  from  the  supposition  of  it  on  which  the  compromise 
was  effected.  For  here  the  parties  can  scarcely  be  said  to  have 
been  under  any  mistake;  they  knew  that  the  point  was  doubtful; 
and  with  that  knowledge  either  they  cared  to  inquire  no  farther; 
or  thought  it  more  for  the  interest  of  all  concerned  to  settle  the 
matter  in  the  way  they  did,  than  to  wait  the  decision.  It  had 
no  influence  on  their  consent.  Modus  et  eowven-lio  vincunt  legem. 
Qnisque  potest  renuntiare  juri  prQ  se  introdticto.  The  Law  must 
always  be  on  one  side  or  the  other,  and  no  compromise  would 
be  binding,  if  it  were  at  the  option  of  either  of  the  parties  to 
overthrow  it.(*«) 

§  13.  Pamily  arrangements  made  on  doubtful  pointsC*)  are  up- 
held with  even  a  stronger  hand  than  ordinary  compromises,  for 
there  is  an  inclination  to  save  the  honour  of  families  and  pro- 
mote  domestic  peace. 

The  Leading  case  is  that  of  Stapilton  v.  Stapiltonfp)  selected 
by  Messrs.  Tudor  and  White  in  their  Leading  Cases  in  Equity(P) 
and  the  remarks  of  Lord  Eldon  in  Gordon  v.  QordoiM  show  the 
application  and  limitations  of  the  doctrine  very  forcibly. 

'I  apprehend'  he  says,  'that  if  on  the  death  of  an  individual  seised  ia 
fee  of  an  Estate,  a  dispute  arises  who  is  his  heir,  and  there  is  room 
for  rational  doubt  as  to  that  fact,  and  the  parties  deal  with  each  other 
openly  and  fairly,  investigating  the  subject  for  themselves,  and  each  com- 
municating to  the  other  all  that  he   knows,   and  all  the  information  which 

(0  Na^lor,  T.  Wkich,  1,  S.  &  S.  564.  (o)  1.  Atk.  p.  2. 

(m)  See  16  Jur.  200. 12  Jur.  COS,  1035.  (jd)  Vol.  2.  p.  C34f.  Sec.  Ed, 

(«)  See  Eoghion  y.  UogUon,  17,  Jur.  99.  (^)  3.  Swaus.  p.  4flO. 
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he  has  received  on  the  question,  and  at  length  adopt  a  retolation  to 
distribute  the  property,  under  the  notion  that  the  eldest  claimant  is  il- 
legitimate, although  it  afterwards  appears  that  he  is  legitimate,  the  Court 
will  not  disturb  a  family  arrangement  of  that  kind,  merely  because  the 
fact  is  CYentually  found  different  from  the  supposition  on  which  it  was 
founded.  I  put  the  case  of  full  and  free  disclosure,  and  where  the 
transaction  proceeds  on  a  compromise,  with  reference  to  which  no  want 
of  good  faith  on  either  side  can  be   suggested.* 

*  Ou  the  question  of  legitimacy  the  verdict  is  decisire,  and  I  am 
bound  to  consider  the  Plaintiff  as  the  legitimate  son  of  Colonel  Gordon ; 
and  the  question  now  is,  whether  attending  to  the  allegata  and  probata 
in  this  case,  these  agreemeuts  are  to  be  impeached,  and  to  what  ex- 
tent, and   on    what  terms  ? 

*I  lay  out  of  the  case  the  question  of  consideration;  and  I  think 
myself  justified  by  the  authority  of  Conn  v.  Conn  and  other  decision, 
in  holding,  that  if  a  dispute  arises  relative  to  the  legitimacy  of  children, 
and  the  members  of  the  family,  to  maintain  their  character  in  the 
world,  arrange  their  rights  among  themselves,  if  the  matter  is  fUlTy  be- 
fore them,  their  agreement  will  not  be  disturbed,  because  it  is  founded 
on  a  supposition,  which  imputes  the  character  of  legitimacy  to  the  il- 
legitimate, or  illegitimacy  to  the  legitimate;  but  then  there  must  not 
only  be  good  faith  and  honest  intention,  but  full  disclosure ;  and  with- 
out full  disclosure  honest  intention  is  not  sufficient.' 

*My  view  of  this  case,  and  I  have  not  arrived  at  it  without  re- 
luctance, is,  that  Jttmet  Chrdon  knew  that  there  had  been  some  cere- 
mony, which  is  called  a  private  marriage.  I  cannot  doubt  that  fad 
without  imputing  to  several  witnesses  the  moat  infamous  perjury.  I 
find  no  evidence  that,  at  the  time  when  the  .Plaintiff  entered  in- 
to the  agreement  of  1790,  he  was  apprized  of  that  ceremony ;  and  I  sigr 
that  if  James  Chrdon^  knowing  that  fact,  of  which  the  Plaintiff  was 
ignorant,  dealt  with  him  without  disclosing  it,  whether  the  omissions  of 
disclosure  originated  in  design,  or  in  honest  opinion  of  the  invalidity 
of  the  ceremony,  and  of  a  want  of  obligation  on  his  part  to  make  the 
communication,  the  agreement  cannot  be  sanctioned    by  the  Court.' 

*  If  James  Gordon  had  informed*the  Plaintiff  of  the  fact  of  the  private 
ceremony,  and  afforded  him  the  opportunity  of  deciding,  by  his  own  judg- 
ment, whether  that  ceremony  constituted  a  marriage,  and  the  Plaintiff  had 
consented  to  impute  to  himself  the  character  of  illegitimacy,  when  by  the 
verdict  it  appears  that  the  character  of  legitimacy  belonged  to  him,  I 
think,  omitting  at  present  the  question  of  consideration,  that  the  Court 
.could  not  have  interfered  with  the  agreement.* 
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§  14.  When  the  parties  stand  in  relations  of  trust  and  confidence 
to  each  other,  the  general  doctrine  is  qualified.  Here  a  party 
shall  not  be  prejudiced  by  his  ignorance  of  Law.  In  the  case 
of  Lansgtaff  v.  Fenwicif^^)  it  will  be  observed  that  the  Attorney 
knew  the  Law  and  did  not  inform  his  Client  as  he  was  bound 
to  do,  which  alone  would  be  a  ground  for  relief ;  but  the  Master 
of  tie  Soils    put   the    case    upon  the    relation   of  the  parties. 

'  There'  says  8lory(*)  *  Lord  Eldon,  ia  a  case  of  family  agreement, 
seems  to  have  thought  that  there  might  be  a  distinction  between  cases 
where  there  is  a  doubt  raised  between  the  parties  as  to  their  rights, 
and  a  compromise  is  made  upon  the  footing  of  that  doubt,  and  cases 
where  the  parties  act  upon  a  supposition  of  right  in  one  of  the  parties, 
without  a  doubt  upon  it,  under  a  mistake  of  Law.  The  former  might 
be  held  obligatory,  when  the  latter  ought  not  to  be.  But  his  Lord- 
ship admitted  that  the  doctrine  attributed  to  Lord  Macclesfield  was 
otherwise,  denying  the  distinction,  and  giving  equal  validity  to  agree- 
ments entered  into  upon  a  supposition  of  a  right,  and  of  a  doubtful 
right.  It  may  be  gathered,  however,  from  these  remarks,  that  Lord 
EldofCB  own  opinion  was,  that  an  agreement  made,  or  act  done,  not 
upon  a  doubt  of  title,  but  upon  ignorance  of  any  title  in  the  party, 
ought  not  to  be  obligatory  upon  him,  though  arising  solely  from  a 
mistake    of  Law. 

'There  may  be  a  solid  ground  for  a  distinction    between  cases  where 
a  party   acts  or  agrees    in  ignorance  of  any  title  in  him,  or  upon  the 
supposition  of  a  dear    title    in  another,    and   cases     where     there    is   a 
•doubt  or  controversy,  or  litigation  between  parties     as  to  their    respec- 
tive rights.    In  the  former  cases,    (as  has    been    already  suggested)   the 
party  seems  to  labour  in  some  sort  under  a    mistake  of  fact,     as  well 
as    of    Law.     He    supposes,    as    a    matter    of  fact,   that    he    has    no 
title,  and  that  the  other  party  has  a  title     to   the    property.     He   does 
not  intend  to  release  or  surrender  his  title,  but    the  act  or    agreement 
proceeds  upon  the  supposition  thatx  he  has  none.     Lord   Macclesfield,  in 
the  very  case  in  which  the  language  already  cited,   is   attributed  to  him, 
is  reported   to  have  said,  that  if  the  party   releasing  is  ignorant  of  his 
right  to  the  estate,  or  if  his  right  is  concealed  from  him  by  the  per- 
son  to   whom    the  release     b    made,  there  would  be  good    reasons  for 
setting   aside  the  release.    But  (he  added)  the  mere  fact  that  the  party 
making   the    release    had    the    right,  and    was    controverting    with    the 
other  party,  can  furnish  no  ground  to  set  aside  the  release  ;  for,  by  the 

(f)  10  Vet.  ^.  (#)  S  1:20-135. 
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same  reason,  there  could  be  no  such  thing  as  compromising  a  suit, 
nor  room  for  any  accommodation.  Every  rekase  supposes  the  party 
making    it  to  have  a    right. 

'The  whole  doctrine  of  the  validity  of  compromises  of  doubtful 
rights  rests  on  this  foundation.  If  such  compromises  are  otherwise  un- 
objectionable, they  will  be  binding,  and  the  right  will  not  prevail  against 
the  agreement  of  the  parties ;  for  the  right  must  always  be  on  one 
aide  or  the  other,  and  there  would  be  an  end  of  compromises,  if  they 
might  be  overthrown  upon  auy  subsequent  ascertainment  of  right 
contraiy  thereto.  If,  therefore,  a  compromise  of  a  doubtful  right  is 
fairly  made  between  parties,  its  validity  cannot  depend  upon  any 
future  adjudication  of  that  right.  And  where  compromises  of  this  sort 
are  fairly  entered  into,  whether  the  uncertainty  rests  upon  a  doubt  of 
fact,  or  a  doubt  in  point  of  Law,  if  both  parties  are  in  the  same 
ignorance,  the  compromise  is  equally  binding,  and  cannot  be  affected 
by  any  subsequent  investigation  and  result.  But  if  the  parties  are 
not  mutually  ignorant,  the  case  admits  of  a  very  different  consideration, 
whether  the  ignorance  be  of  a  matter  of  fact  or  of  Law.  It  has  been 
emphatically  said,  that  no  man  can  doubt  that  the  Court  of  Chancery 
will  never  hold  parties,  acting  upon  their  rights,  to  be  bound,  unless, 
they  act  with  full  knowledge  of  all  the  doubts  and  difficulties  that  do 
arise.  But,  if  parlies  will,  with  full  knowledge,  act  upon  them,  though 
it  turns  out  that  one  gains  an  advantage  from  a  mistake  in  point  of  Law, 
yet  if  the  agreement  was  reasonable  and  fair  at  the  time,  it  shall  be 
binding.  And  transactions  are  not,  in  the  eye  of  a  Court  of  Equity,  to 
be  treated  as  binding  even  as  family  arrangements,  where  the  doubts 
eiidting  as  to  the  rights  alleged  to  be  compromised,  are  not  presented 
to  the  mind  of  the  party  interested. 

*  There,  are  cases  of  family  compromises,  where,  upon  j)riuciple8  of 
policy,  for  the  honour  or  peace  of  families,  the  doctrine  sustaining  com- 
promises lias  been  carried  farther.  And  it  has  been  truly  remarked,  that 
in  such  family  arrangements  the  Court  of  Chancery  has  administered  an 
Equity,  which  is  not  applied  to  agreements  generally.  Such  compromises 
fairly  aiid  reasonably  made,  to  save  the  honour  of  a  family,  as  in  cases 
of  suspected  illegitimacy,  to  prevent  family  disputes,  and  family  forfeitures, 
are  upheld  with  a  strong  hand;  and  are  binding,  when,  in  cases  between 
mere  strangers,  the  like  agreements  would  not  be  enforced.  Tlius  it 
has  been  said,  that  if  on  the  death  of  a  person  seised  in  fee  a  dispnto 
arises,  who  is  heir;  and  there  is  room  for  a  rational  doubt  as  to  that 
fact,  and  the  parties  deal  with  each  other  openly  and  fairly,  investigating 
the  subject  for  themselves,  and  each  communicating  to  the  other  all  that 
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^e  knows,  and  is  informed  of;  and  at  length  they  agite  to  distribute  the 
property,  under  the  notion  that  the  elder  claimant  is  illegitimate,  although 
it  turns  out  afterwards  that  he  is  legitimate  ;  tbere,  the  Court  will  not 
distur];)  such  an  arrangement,  merely  because  the  fact  of  legitimacy  is  sub- 
sequently established.  Yet,  in  such  a  case,  the  party  acts  under  a  mis- 
take of  fact.  lu  cases  of  ignorance  of  title,  upon  a  plain  mistake  of  the 
Law,  tbere  seems  little  room  to  distinguish  between  family  compromise 
and  others. 

*  And  where  there  is  a  mixture  of  mistake  of  title,  gross  personal 
ignorance,  liability  to  imposition,  habitual  intoxication,  and  want  of 
professional  advice,  there '^as  been  manifested  a  strong  disinclination 
of  Courts  of  Equity  to  sustain  even  family  settlements.  It  was  upon 
this  sort  of  mixed  ground  that  it  was  held  iu  a  recent  case,  that  a 
deed  executed^  by  the  members  of  a  family  to  determine  their  interests 
under  the  will  and  partial  intestacy  of  an  ancestor,  was  refused  to  be 
enforced.  It  appearied  on  the  face  of  the  deed,  thkt  the  parties  did 
not  understand  their  rights,  or  the  nature  of  the  transaction ;  and  that 
the  heir  surrendered  an  unimpeachable  title  without  consideration.  Evi- 
dence was  also  given  of  his  gross  ignorance,  habitual  intoxication,  and 
want  of  prbftisaional  advice.  But  there  was  no  sufficient  proof  of  fraud 
or  undue  influence;   and  there   had  been  an  acquiescence  of  live   years. 

'Cases  of  surprise,  mixed  up  with  a  mistake  of  Law,  stand  upon  a 
ground  peculiar  to  themselves,  and  independent  of  the  general  doctrine. 
In  such  cases,  the  agreements  or  acts  are  unadvised  and  improvident, 
and  without  due  deliberation;  and,  therefore,  they  are  held  invalid,  upon 
the  common '  principle  adopted  by  Courts  of  Equity,  to  protect  those 
%Jio  are**  unable  to  protect  themselves,  and  of  whom  an  undue  adyan- 
tage  is  takenu'  Where  the  surprise  is  mutual,  there  is  of  course  a  still 
stronger  ground  to  interfere;  for  neither  party  has  intended  what  has 
been  done.  They  have  misunderstood  the  effect  of  their  own  agree- 
ments or  acts;  or  have  pre-supposed  some  facts  or  rights  existing  as 
the  basis  of  their  proceedings,  which  in  truth  did  not  exist.  Contracts 
-made  in  mutual  error,  tinier  circumstances  material  to  their  character 
and  consequences,  seem,  upon  genera)  principles,  invalid.  Non  videntur, 
qui  errant,  eonseniire,  is  a  rule  of  the  Civil  Law;  and  it  is  founded 
in  common  sense  and  common  justice.  But  in  its  application  it  is 
material  to  distinguish  between  error  iu  circumstances  which  do  not  in- 
fluence the  contract,  and  error  in  circumstances  which  induce  the  con- 
tract.' 

'There  are  also  cases  of  peculiar  trust  and  confidence,  and  relation 
between   the  parties,    which  gave  rise  to   a    qualification  of   the   general 
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doctrine.  Thus,  where  a  mortgagor  had  mortgaged  an  estate  to  a  mort- 
gagee who  was  his  attorney*  and  in  settling  an  account  with  the  latter 
he  had  allowed  him  a  poundage  for  having  received  the  rents  of  the 
estate,  in  ignorance  of  the  Law,  that  a  mortgagee  was  not  entitled  to 
such  an  allowance,  which  was  professionally  known  to  the  attorney;  it 
was  held,  that  the  allowance  should  he  set  aside.  But  the  Master  to 
the  Bolls,  upon  that  occasion,  put  the  case  upon  the  peculiar  relation 
between  the  parties,  and  the  duty  of  the  attorney  to  have  made  known 
the  Law  to  his  client,  the  mortgagor.  He  said  that  he  did  not  e^ter 
into  the  distinction  between  allowances  in  accounts  from  ignorance  of 
Law,  and  allowances  from  ignorance  of  fact;  that  he  did  not  mean  to 
say  that  ignorance  of  Law  will  generally  open  an  account.  But  that 
the  parties  standing  in  this  relation  to  each  other,  he  would  not  hold 
the  mortgagor,  acting  in  Ignorance  of  his  rights,  to  have  given  a  bind- 
ing "  assent." 

§  15.  The  other  class  of  mistake,  is  mistake  of  fact.  The 
maxim  is,  Ignorantia  facti  esQUsat;  as  Neratiua  says,  Facti  interpreUUio 
eiiam  prudentissimoa  falliU  The  mistake  or  ignorance  of  fact  must 
be  that  of  some  fact  or  facts  materially  affecting  the  contract,  and 
going  to  its  gist ;  not  on  any  collateral  point.  Otherwise  the  party 
relying    on  his  ignorance  shall  not  have  the  benefit  of  it. 

"  This  distinction"  writes  Story  ^^  "  may  be  easily  illustrated  by  a  fami- 
liar case.  A.  buys  an  estate  of  B.,  to  which  the  latter  is  supposed  to  have 
an  unquestionable  title.  It  turns  out,  upon  due  investigation  of  the  facts, 
unknown  at  the  time  to  both  parties,  that  B.  has  no  title  (as  if  there 
was  R  nearer  heir  than  B.,  who  was  supposed  to  be  dead,  but  is,  ^ 
fact,  living;)  in  such  a  case  Equity  would  relieve  the  purchaser,  and 
rescind  the  contract.  But  suppose  A.  were  to  sell  an  estate  to  B«, 
whose  location  was  well  known  to  each,  and  they  mutually  believed  it 
to  contain  twenty  acres,  and  in  point  of  fact  it  contained  only  nine- 
teen acres  and  three-fourths  of  an  acre,  and  the  difference  would  not 
have  varied  the  purchase  in  the  view  of  eiOier  party  ;  in  such  a  case, 
the  mistake  would  not  be  a  ground  to  rescind  the  contract." 

§  16.  Pure  ignorance,  without  any  attempt  at  imposition,  is 
sufficient  ground  for  relief. 

"  Tims"  writes  Story^'S  "  if  one  person  should  sell  a  messuage  to  another 
which  was  at  the  time,  swept  away  by  a  flood,  or  destroyed  by  an  eartliquake, 
without  any  knowledge    of  the  fact  by  either  party  ;  a  Court  of  Equity  would 

\t)  §  141.  (n;  s         1«. 
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relieve  the  pnrchaaer,  upon  the  ground  that  both  parties  intemled  the 
purchase  and  sale  of  a  subsisting*  thing,  and  implied  its  existence,  as 
the  b&sis  of  their  contract.  It  constituted^,  therefore,  the  very  essence 
and  condition  of  the  obligation  of  their  contract.  The  Civil  Law  holds 
the  same  principle.  JDomum  emit,  cum  cam,  et  ego,  et  vendiior  combw' 
iam  ignoraremue,  Nerva,  Sabinus,  Gamus,  niMil  venUie,  qmmvie  area 
wumeai,  pecuniamque,  eoluiam  candid  posee  aiuni" 

So  also  if  I  contract  to  sell  my  horse  which  at  the  time  is 
dead,  or  my  ship  which  has  foundered,  though  ignorant  of  the 
fact  myself,  I  cannot  enforce  the  contract :  and*  if  the  contract 
have  been  completed,  the  purchaser  may  rescind  it  and  have  his 
money  back.  Eor  here  there  is  an  entire  failure  of  consideration.  The 
thing  did  not  exist  at  the  time  of  sale  ;  and  it  was  a  mere  fiU' 
dum  pactum,  whicli  the  Boman  Law  thus  defines,  ^^  Nudum  pactum 
ed  vbi  nulla  causa  propter  conventionem,  eedubi  eubeet  causa  fit  ohli" 
gaiio,  et  parit  actionem.  It  is  impossible  to  put  a  stronger  case 
of  nudum  pactum,  a  more  complete  failure  and  want  of  consi« 
deration  than  that  of  the  non-existence  of  the  thing  bargained 
about.    The  Case  of  Couturier  v.  EasteeS^) 

§  17.  It  is  not  sufficient  however  that  the  fact  is  material. 
It  must  be  one  as  to  which  the  party  could  not  by  reasonable  di- 
ligence have  obtained  information  when  he  was  put  upon  in- 
quiry :  for  Vigilantibus  et  non  dormientidus  jura  subveniunt  On  this  ^ 
principle  stands  the  doctrine  of  notice,  of  which  hereafter. 
^§18.  Again,  there  are  cases  where  though  the  fact  is  material, 
^t  if  there  is  no  legal  duty  or  obligation  cast  on  the  one 
party  to  disclose  to  the  other  such  fact,  the  omission  to  disclose 
affords  no  ground  for  relief  aliud  est  tacere ;  aliud  eelare.  For 
though  473  foro  consdentics  the  party  might  be  bound  to  make  the 
fullest  disclosure,  the  Law  will  not  enforce  the  performance  of  mere- 
ly  moral  obligations.    Non  omne  quode  licet  ionestum  est. 

MuUa  nan  lew  vetat   qua    tamen    tacite   condemnavit,  and  in  Qui*    . 
ride  v.  Outram  Sir    W.  P.  Word  T.    C.  says    *'  This  Court  cannot    *  \ 
interfere  with  morals    except   where    they  are    mixed  up  with  the 
administration  of  the  civil  rights  of  property.^' 

**  Thus"  says  Story^^)  "  if  A.,    knowing    that    there  is  a  mine   in  the 
land   of  B.,  of  which  he  knows    that  B.   is    ignorant    should    buy    the 

(tF)  9.  Ex.  lOi,  17  Jur.  1127  6  B.  of  U.  C.  678.  2.  Jnr.  N.  S.  1245.  25.  J.  L.  J.  Ex.  253. 
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land  without  ditcloaiog  the  fact  to  B.,  for  a  prioe  in  which  the  oiine 
is  not  taken  into  consideration,  B.  would  not  be  entitled  to  relief  from 
the  contract,  because  A.,  as  the  buyer,  is  not  obliged,  from  the  nature 
of  the  contract,  to  make  the  discovery. 

'*  And  it  is  essential,  in  order  to  set  aside  such  a  transaction,  not 
only  that  an  advantage  should  be  taken,  but  it  must  arise  from  some 
obligation  in  the  party  to  make  the  discovery,  not  an  obligation  in 
point  of  morals  only,  but  of  legal  duty.  In  suck  a  case  the  Court 
will  not  correct  the  contract,  merely  because  a  man  of  nice  morals  and 
honour  would  not  ^ave  entered  into  it.  It  must  fall  within  some  de« 
finition  of  fraud  or  surprise.  For  the  rules  of  Law  must  be  so  drawn, 
as  not  to  affect  the  general  transactions  of  mankind,  or  to  rec^uire 
that  all  persons  should  in  all  respects  be  upon  the  same  level,  as  to 
information,  diligence,  and  means  of  judgment.  Equity  as  a  practical 
system,  though  it  will  not  aid  immorality,  does  not  affect  to  enforce 
mere  moral  duties.** 

Ou  this  ground  stands  the  doctrine  of  CaveaC  Emptor. 

§  19.  The  obligation  to  disclose  may  be  affected  by  the  rela- 
tion of  the  parties.  The  very  same  fact  which  a  mere  stranger  is 
not  bound  to  disclose^  a  man  may  nevertheless  be  legally  bound 
to  disclose^  in  consequence  of  the  relation  in  which  he  stands  to 
the  party  with  whom  he  is  dealing.  Wherever  there  exists  a  fido- 
cary  relation  of  trost  and  confidence^  as  between  trustee  and  eeHui 
que  trtuty  Solicitor  and  Client^  Guardian  and  Ward,  Parent  and  Child^ 
and  the  like,  that  which  was  a  mere  moral  obligation  becomes  ip^ 
facto  a  legal  obligation,  and  relief  shall  be  given  if  the  disdoscJe 
has  not  been  made. 

§  20.  Where  eqnal  means  of  information  are  open  to  both  par- 
ties, and  each  is  presumed  to  have  exercised  his  own  skill  and 
judgment,  though  he  ma'y  have  judged  erroneously  and  have  in  fact 
made  a  bad  bargain >  Equity  will  not  relieve  him:  for  volenti  non 
fit  injuria;  the  party  may  have  suffered  loss,  but  he  has  not  sus- 
tained any  legal  injury ;  and  as  we  have  seen,  the  Law  gives  no 
relief  in  any  case  of  damnum  absque  injuria.  Non  deeipitur  qui 
icit  90  decipi. 

§  21.  A  large  class  of  cases  in  which  Equity  grants  relief  in 
cases  of  mUcake,  is  where  the  instrument  containing  the  terms  of  the 
contract  does  not  in  fact  contain  what    the  parties  really    intend- 


UISTAKE  IN  CRIHTNAL  MATTERS.  209 

ed  it  should.  It  may  contain  too  much  or  too  little;  it  may 
be  defective  through  some  important  omission^  or  it  may  contain 
a  material  stipulation  under  mutual  mistake.  It  is  here  that  the 
doctrine  of  Specific  Performance  is  enforced,  of  which  we  have  al- 
ready spoken,  and  of  which  more  hereafter. 

§  22.  Thus  where  a  power  has  been  defectively  executed  by 
mistake/*')  or  where  an  instrument  has  been  delivered  up  or  can* 
celled  under  error  (of  fact),  or  wbere  a  Testator  has  revoked  a  Legacy 
under  the  impression  that  the  Legatee  was  dead.  Equity  will  give 
relief  ,^_thpttgb  the  error  had  not   occurred. 

§  23.  So  also  where  a  party  has  lost  his  case  through  the  want 
of  some  material  evidence,  which  was  unknown  to  him  at  the  trial, 
and  which  he  could  not  by  any  diligence  have  discovered,  the  Courts 
will  grant  him  a  new  trial;  and  this  is  almost  the  ouly  ground  on 
which  the  Court  of  Sudder  Adawlut  will  listen  to  a  petition  for  a 
review  of  judgment. 

§  24.  A  mistake  of  fact  is  also  matter  of  excuse  even  in  the 
Criminal  Law.  For  instance,  where  a  man  intending  to  do  a  lawful 
ac6,  does  that  which  is  unlawful.    In  this  case,  writes  Broom  :^'^) 

''  There  is  not  that  coDJunction  between  the  deed  and  the  will  which 
is  necessary  to  form  a  criminal  act ;  but,  in  order  that  he  may  stand 
excused,  there  must  be  an  ignorance  or  mistake,  a  fact,  and  not  an 
error  in  point  of  Law :  as,  if  a  man,  intending  to  kill  a  thief  qr 
house-breaker  in  his  own  house,  and  under  circumstances  which  would 
justify  him  in  so  doing,  by  mistake  kills  one  of  his  own  family,  this 
is  no  criminal  action  ;  but  if  a  man  thinks  he  has  a  right  to  kill  a 
person  excommunicated  or  outlawed  whereyer  he  meets  him  and  does 
so,  this  is  wilful  murder.  For  a  mistake  in  point  of  Law,  which  every 
person  of  discretion  not  only  may,  but  is  bound  and  presumed  to 
know,  is,  in  criminal  cases,  no  sort  of  defence." 


^  {fe)  It  is  not  neoenaiy  to  go  into  the  doctrine  of  aiding  the  defective  execntion  of  Pow 
«rt,  tinoe  they  teldom  occar  in  this  country  except  in  cases  of  adoption  by  widows  under 
authority  firom  their  liiebidi  No  donbt  as  Englishmen  settle  more  frequently  in  India  this  topic 
will  have  to  be  iiaudled  hereafter.  It  frequently  happens  that  the  ceremonies  required  by  the  Hindu 
Iaw  for  aa  adoption  are  not  peribnned :  in  these  cases  however  the  Law  itself  provides  that  the 
adoption  ahaU  stand  good  nevertheless ;  for  in  no  Law  more  than  the  Hindu  does  the  maxim,  factum 
9aM  qwdnon  fieri  debet  prevail.  Still  the  widow  must  substantially  follow  the  power,  as  where 
t  is  to  adopt  a  particular  individual,  or  of  a  particular  family. 

27 
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In  toium  omnia  qua  animi  dettinatione  agenda  sun^  non  nisi  verd  et 
certd  scientid  perfici  poisunt. — Papinian. 

As  has  been  before  observed,  mutual  conseni  lies  at  the  very  bottom 
of  the  law  of  Contracts ;  and  the  bearing  of  this  doctrine  in,  cases  of 
fraud,  mistake^  notice,  &c.,  will  be  self-evident  to  the  thoughtful  student. 
So  also  it  would  be  a  monstrous  proposition  to  make  a  compuUary  or 
nncomcioui  agent  liable  for  his  act ;  and  hence  the  Law  recognizes  certain 
excepted  cases  in  which  such  agent  is  not  responsible ;  for  instance,  in 
infancy  the  mind  is  not  held  sufficiently  fcnmed  to  give  that  deliber- 
ate consideration  and  wise  choice  which  determine  men  sui  Juris.* 
so  again  women  under  coverture  are  esteemed  so  much  under  the 
power  and  controul  of  their  husbands,  that  they  are  in  many  respects 
not  considered  free  agents.  So  again  acts  which  are  the  result  of 
dureu  are  generally  not  binding  on  the  party;  for  here  the  will  is 
compelled  by  actual  force,  and  an  important  element  of  consent  is 
absent.  So  in  cases  of  drunkenneu;  especially,  wherQ  there  is  anj 
ingredient  of  fraud,  the  mind  is  so  weakened  by  tiie  infiaence  of 
Hquoc  that  the  man  who  has  put  an  enemy  into  his  mouth,  literally 
to  steal  away  his  brdns,  has  destroyed  the  distinctive  mark  between  maa 
and  brutt;  and  without  reason  there  can  be  no  oonsmU  So  in  res« 
pect  to  Lunacy  apd  Idiocy ;  here  the  unhappy  sufferers  are  de« 
prived  by  the  hand  of  God  of  the  power  of  due  reftexiou.  So 
it  is  generally  trpe,  that  unless  there  is  a  consenting  mind,  there 
can  be  no  guilty  act ;  for  actus  non  faeii  reum  nisi  mens  sU  rea. 

^  2.  I  propose  to  consider  this  question  in  ita  different  bear* 
ings,   very  cursorily   and  briefly  however. 

§  8.  It  is  clear  in  the  first  place  that  to  give  room  for  such 
a  consent  as  shall  bind  and  render  re3ponsible  for  an  act,  there 
jnftst  be  a  freedom  of  agency— voluntariness.    The  cogent  remarks 
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of  Aristotle  on  ihe  questioQ^  when  a  man  is  to  be  considered  a 
voluntarf  agent,  have  already  been  considered.  There  are  certain 
maxims  also  which  will  assist  ns  in  considering  this  subject.  Thns 
it  is  said  by  Ulpian,  S/Us  est  non  velle,  qui  potest  velle.  He  who 
can  say  yes  can  say  no.  If  therefore  a  man  has  not  a  free  choice 
of  saying  no^  he  cannot  say  yes;  and  on  this  stands  the  forbe.of 
dwreu  on  the  capadty  to  contract^  for  fiU  ocneentui  tarn  contrarnm 
esi,  quam  m  atque  metm. 

§  4.    Doress  is  well  described  by  BlachUmeM 

"  The  constraint  a  maa  is  under  in  these  cireomstaaces,  is  called  in 
Law  daresfy  from  the  Latia  durUieSf  of  which  there  are  two  sorts ; 
duress  of  imprisoament,  where  a  man  aatoaUy  loses  bis  liberty,  of  which 
we  shall  presently  speak ;  and  duress  per  miuae,  where  tfae  hardship  is 
only  threatened  and  impending,  which  is  that  we  are  now  discoursing 
of.  Duress  per  tninas  is  either  for  fear  of  bss  of  life,  or  else  for  fear 
of  mayhera>  or  loss  of  limb.  And  this  fear  must  he  upon  sufficirat 
rpasoui  '  wm/  as  Bracton  expresses  %  *  euspido  cujmlihet  vam  ei  meHouios 
kowme,  9ed  talk  qui  point  eadere  in  virum  eonstantem ;  talis  mm  debei 
eue  metua^  qui  i»  se  eontineat  vita  periculum,  aut  corporie  erueiattm,*  A 
fear  of  battery,  or  being  beaten,  though  never  so  well  grovnded,  is  no 
duress;  neither  is  the  fear  of  haying  one's  house  burned^  or  one's  goods 
taken  away  and  destroyed ;  because  in  these  cases,  should  the  threat  be 
performed,  a  man  may  have  satisfaction  by  recovering  equivalent  damages ; 
but  no  Buitable  atonement  can  be  made  for  the  loss  of  life  or  Hnb. 
And  the  iudulgence  shown  to  a  man  under  this,  the  principal,  sort  of 
duress,  the  fear  of  losing  his  life  or  limbs,  agrees  also  with  that  maxim 
of  the  Civil  Law ;  *  ignoe^tur  ei  qui  eanfftUmm  suum  gualUer,  qualiter 
redemptuM  voluit' " 

§  5.  Upon  the  consequences  of  want  of  will  in  the  oommis- 
aiou  of  crizntf  Bkeketone  has  written  so  vividly^  that  there  is  liftle 
to  be  added  to  his  dissertation.  Stephens  in  his  Commentaries  thus 
amplifies  the  passage.(^) 

**  Having  in  the  preceding  chapter  considered  in  general  the  nature  of 
crimes  and  punishments,  we  are  next  led  in  the  cnrder  of  our  distribu- 
tion to  inquire,  what  persons  are  or  are  not  capable  of  committing  crimes, 
or,  which  is  the  same  thing,  who  are  exempted  from  the  censures  of 
ihe  Law    upon   the    oommission    of  those    acts    which  in  other  persons 

{a)  VoL  :  I.  IM.    3ce  lUt.  vjMcGrowlker,    1  East  P.  C.  71-  Hex,  t.  Gordon,  ib. 
(6)  Cbmmeat ;  Tol,  ♦,  p.  97. 
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would  be  severely  punished;  la  the  process  of  which  inquiry  we  ihust 
have  recourse  to  particdar  and  special  exceptions,  for  the  general  rule 
is,  that  no  persons  shall  be  excused  from  punishment  for  disobedience 
to  the  Laws  of  his  country,  excepting  such  as  are  expressly  "defined 
and  exempted  by  the  Laws  themselves. 

"  All  the  several  pleas  and  excuses  which  protect  the  committer  of  a 
forbidden  act  from  the  punishment  which  is  otherwise  annexed  thereto, 
may  be  reduced  to  this  single  consideration,  the  want  or  defect  in  wil). 
An  involuntary  act,  as  it  has  no  claim  to  merit,  so  neither  can  it  in- 
duce any  guilt.  The  concurrence  of  the  will,  when  it  has  its  choice 
either  to  do  or  to  avoid  the  fact  in  question,  being  the  only  thing  that 
renders  human  actions  either  praiseworthy  or  culpable.  Indeed,  to  make 
a  complete  crime  cognizable  by  human  laws,  there  must  be  both  a  will 
and  an  act.  Tor  though,  in  foro  consctentios^  a  fixed  design  or  will  to 
do  an  unlawful  act  is  almost  as  heinous  as  the  commission  of  it,  yet 
in  general,  and  except  in  the  rare  case  in  which  the  party  confesses 
such  a  design,  no  temporal  tribunal  has  any  means  of  discovering  its 
existence,  where  it  has  not  been  carried  out  into  an  external  action* 
It  is  besides  impossible  in  any  case  to  ascertain  that  conscience  might 
not  possibly  have  recovered  its  power  in  time  to  prevent  the  actual 
perpetration  of  the  offence  for  which  reasons,  in  all  temporal  jurisdic* 
tions,  an  overt  Ac€,  or  some  open  evidence  of  an  intended  crime,  is 
necessary  in  order  to  demonstrate  the  depravity  of  the  will  before  the 
man  is  liable  to  punishment.  And  as  a  vicious  will  without  a  vicious 
Act  is  no  civil  crime,  so,  on  the  other  hand,  an  unwarrantable  Act 
without  a  vicious  will  is  no  crime  at  all.  So  that,  to  constitute  a  crime 
against  human  laws,  there  must  be  vicious  will ;  and,  secondly,  an  un- 
lawful Act  consequent  upon  such  vicious  will. 

^*Now  there  are  three  cases  in  which  the  will  does  not  join  with 
the  Act  I.  Where  there  is  a  defect  of  understanding.  Eor  where  there 
is  no  discernment  there  is  no  choice ;  and  where  there  is  no  choice  thore 
can  be  no  Act  of  the  will,  which  is  nothing  else  than  a  determination 
of  one*s  choice  to  do  or  to  abstain  from  a  particular  action ;  he  there- 
fore that  has  no  understanding  can  have  no  will  to  guide  his  conduct.  II. 
Where  there  is  understanding  and  will  sufficient  residing  in  the  party,  but 
not  called  forth  and  exerted  at  the  time  of  the  action  done,  which^  is  the 
ease  of  all  offences  committed  by  chance  or  ignorance.  Here  the  will  aits 
neuter,  and  neither  concurs  with  the  Act  or  disagrees  to  it.  III.  Where 
the  action  is  constrained  by  some  outward  force  and  violence.  Here  the  will 
counteracts  the  deed,  and  is  so  far  from  conculting  with,  that  it  loatha 
and  disagrees  to  what  the  man  is  obliged   to   perform.     It  will  be  the 
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business  of  the  present  chapter  briefly  to  insider  all  the  several  species 
of  defect  in  will,  as  they  fall  under  some  one  or  other  of  these  general 
heads :  as  infancy,  idiotcy,  lunacy  and  intoxication,  which  fall  under  the 
first  class  ;  misfortune  and  ignorance,  which  may  be  referred  to  the 
second  ;  and  compulsion  or  necessity,  which  may  properly  rank  in 
the  third. 

*'  I.  1.  Under  the  first  division  we  will  first  consider  the  C.  H.  II.  of  per- 
sons capable  of  committing  crimes.  Case  of  infancy,  or  non-age ;  which  is 
a  defect  of  the  understanding.  Infants  under  the  age  of  discretioQ  ought 
not  to  be  punished  by  any  criminal  prosecution  whatever.  What  the  age 
of  discretion  is,  in  various  nations,  is  matter  o£  some  variety.  The 
Civil  Law  has  distinguished  the  age  of  minors,  or  those  under  twenty- 
five  years  old,  into  three  stages :  infanUa^  from  the  birth  till  seven 
years  of  age ;  pueriUa,  from  seven  to  fourteen ;  and  puberUu,  from  four- 
teen upwards.  The  period  of  puerUia,  or  childhood,  was  again  sub-divid- 
ed into  two  equal  parts ;  from  seven  to  ten  and  a  half  was  atas  infimiim 
ptoxima;  from  ten  and  a  half  to  fourteen  was  mtat  jpubertali  proximo^ 
During  the  first  stage  of  infancy,  and  the  next  half  stage  of  childhood, 
wfanHce  promimat  they  were  not  punishable  for  any  criine.  During  the 
other  half  stage  of  childhood,  approaching  to  puberfy  from  ten  and  a  half 
to  fourteen,  they  were  indeed  punishable,  if  found  to  be  doli  capacest  or 
capable  of  mischief;  but  with  many  mitigations,  and  not  with  the  ut- 
most rigour  of  the  Law.  During  the  last  stage  (of  the  age  of  puberljf 
and  afterwards)  minors  were  liable  to  be  punished,  as  well  oapitaly  as 
oiherwise. 

**The  Law  of  England  does  in  some  eases  privilege  an  in&nt  under 
the  age  of  twenty-one,  as  to  common  misdemeanors;  so  as  to  escape 
fine,  imprisonmoit  and  the  ^liks ;  and  particularly  in  cases  of  omisaon, 
as  not  repairing  a  bridge  or  a  highway,  or  other  similar  offences  ;  for 
net  having  the  command  of  his  fortune  till  twenty-one,  he  wants  the 
capacity  to  do  those  things  which  the  Law  requires.  But  where  there 
id  any  notorious  breach  of  the  peace,  a  riot,  battery  or  the  like  (whieh 
iafiaiits  when  full  grown  are  at  least  as  liable  as  others  to  commit,)  or 
<^J  P^^  ^'  cheating ;  for  these  an  infant  above  the  i^e  of  fourteea 
is   equally  liable  to    suffer,  as  a  person    of    the  full  age  of  twenty-one. 

^*  With  regard  to  capital  erimes  the  Law  is  still  more  minute  and 
ciieaffispeet;  distii^;uishing  with  greater  nicety  the  several  d^ees  of 
age  and  discretion.  By  the  aneient  Saxon  Law,  the  age  of  twelve 
years  was  established  for  the  age  of  possible  discretion,  when  first  the 
understanding  might  opeiir  And  from  thence  until  fourteen  it  was  ataa 
puberiati    prosima,  in  which  he    might    or    might    not    be  guilty  of  a 
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crime    according  to  his    natural    capacity  or  incapacity.      This  was  the 
dubious    stagiB    of   discretion ;  but,    under    twelve,  it  was  held  that  he 
could  not  be  guilty  in  will,  neither    after    fourteen    could  be    supposed 
innocent,  of  any  ct^ital  crime  which  he  in  fact  committed.    But  by  th& 
lisw  as  it  now  stands,  and  has  stood  at  least  since  that  time  of  Ed- 
ward  the  third,  the  capacity  of  doing  ill,  or  contracting  guilt,  is  not  so 
much  measured  by  jears    and    days  as  by  the    strength  of    the  delin- 
quent's understanding  and  judgment.    "Far  one  kd  of  eleven  years  old  may 
have  as  much  ennntng  as  another  of   fenrteen,  and  in  these   eases  iMir 
maiim  fs  that  *  malida  9uppUt  ataiem*    Under  seven  years  of  age  in- 
deed an  infant  cannot  be  gnilty  of  felony,  for  theiv  a  febnious  discretion  is 
dttkost  an    impossibility  in  nature ;  but  at  eight    years  old  he  may  b» 
guilty  of  Mony.    Also  under  fourteen,  though  an  infant  shall  be  primm 
faeie  adjudged  to  be  doU  miopag^  yet  if  it  appear  to  the  Court  and  .  Juiy 
that  he  was  Mi  eapasf,  and  eould  .diseem  between  good  and  evil,  he  nay 
be  convicted  and  suffer  death.    Thus  besides  more  ancient  exionples  (tb«r» 
was  an  instance  where  a  body  of  eight  years  old  was  tried)  in  the  aereni 
teenth  century  at   Abington  for  firing  two  barns ;  and  it  appearing  that 
he  had  malice,  cunning  and  revenge,  he  was  found  guilty  and  hanged  ac- 
cordingly. €.  H.  Il.^-of  persons  capable  of    eommitting   crimes.     Ihw- 
abo  in  still  later  times  a  body  of  ten  years  old  was    convicted  on  his 
own  confesriott  of  murdering  his  bed-fbUow,  there  appearing  in  his  whol» 
behaviour  plain  tokens  of   a   mischievous    discretion ;  and,    as  the  spar- 
ing this  boy  merely  on  account  of  his  tender  years  might  be  of  danger- 
ous consequenco   to    the  public,  by  propagating  a    notion  that    children 
might  commit  such  atrocious  crimes  with  impunity,  it  was  unaaimously 
agreed  by  alt  the  Ju<%es  that  he  was  a  proper  subject  of  capital  punish- 
ment.   Bnt  in  all  such  oases  the  evidence  of   that  maUoo  which.  li  to 
supply  age  ought  to  be   stsong  and    deav^  *^ond  all    d^bt  and  con- 
tradiction.   After  an  infant  has  attained  fourteen,  he  ia  presnma)>Iy  dofi, 
eapax  and  competent  to    commit    all  offenees  with    the    exoeptionft  thfs^ 
have  bees  already  iK>tibed«— and  at  twenty-one,  when  infanoy    eoaswii  ne-. 
privilege  whatever  in  respect  of  age  is  recognized  by  Law. 

*<$.  Another  case  in  which  the  defect  of  nnd^rstariding  excuses  item 
guilt,  ia  that  of  an  idiot  or  a  lunatic,  for  the  rule  of  Law  as  to  ^le 
latter,  which  may  be  easily  adapted  also  to  the  former,  is  that  ^furio*' 
9it9  furore  sohtm  pnniiur.^  In  criminal  cases,  therefore,  idiets  and  hina* 
ties  are  not  chargeable  for  their  oww  acts,  if  eoasmUted  when 
these  incapacities,  no,  not  ev«n  for  ti«ason  itself.  Also  bf  the 
Law  tf  a  macn  m  his  sound  memory  commits  a  capital  offenoe,  and» 
before  anraignment  for  it,  ho  beoomes  mad,  he^ngbt  sot  to  be  arangib* 
ed  for  it,  because  he  is  not  able  to  plead  to   it  with  that  advice  ami 
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eautioi  ikat  he  ought.  Aiki,  if,  afUr  he  kae  pleaded  ihe  prisoner  be- 
ecMnee  mad,  he  shall  not  be  tried  ;  for  kow  can  he  make  his  defence  ? 
If  afler  he  be  tried  aod  fomid  guiltj,  he  loses  his  seRses  before  judg^ 
meat,  judgment  shall  not  be  pronounced;  and  if  after  judgment  he  be* 
comes  of  nonsane  memory,  execution  shall  be  stayed ;  for  peradventiire, 
says  the  humanity  of  the  English  Law,  had  the  prisoner  been  of  sound 
memory,  he  might  have  alleged  something  in  stay  of  judgment  or  exe* 
ctttion.  And  special  provisions  of  the  same  tendency  are  now  rande  by 
statute;  ibr  by  89  and  40  Geo.  III.  C.  94,  it  is  enacted  that  if  a 
person  charged  with  any  offence  be  brought  up  to  be  discharged  for 
want  •£  ProsecQ&A,  and  apj^ear  to  be  insane*  the  Court  may  order 
a  Jury  to  be  impaneled  to  i^f  ^^^  sanity,  and  if  they  find  himi  iusaoe^ 
Hoy  curdef  hkn  to  be  kept  iu  custody  till  the  (Measure  of  ^  crown  be 
known;  tiiat  if  a  person  indicted  for  aay  offenee  appear  insane,  the 
Oourt  may,  on  his  arraigmnent,  order  a  Jury  to  be  impanelled  to  try 
the  sanity,  and  if  they  find  him  insane,  may  order  the  findbg  to  be 
recorded*  and  the  inaaoe  person  to  be  kept  in  like  mtmier;  and  Uiat 
%  upcfB  the  trial  for  treason,  murder  or  felony,  insanity  at  the  time  of 
eommiiing  the  oifoice  is  given  in  evidenoe,  and  the  Jury  acquit,  they 
must  be  required  to  find  specially  whether  insane  at  the  tioM  of  the 
eommiiaion  9i  the  offence,  and  whether  he  was  acquitted  on  thai  ao< 
eo«Bt;  and  if  they  find  in  the  affirmative,  the  Court  may  order  him  to 
be  k^t  in  like  manner  till  the  Crown's  pleasure  be  knoim. 

**Iu  the  Uoody  Teigu,  ^indeed,  of  Henry  the  eighth,  u  statute  was' 
made,  which  enacted  that  if  a  person  being  compos  mentis  should  com« 
mil  high  treason,  and  after  fall  into  madness,  he  might  he  tried  ia  his 
absence,  and  should  suffer  death  as  if  he  were  of  perfect  memory.  But 
this  savage  and  inhuman  Law  was  repealed  l)y  the  Statute  1  and  t 
Ph.  and  He.  10.  Tor,  as  is  observed  by  Btr  Bdw.  Cake  ^  the  execu^ 
tion  of  aa  oflbnder  if  for  example,  ui  pcena  adpaneos,  mdus  ad  omnei 
pervenidi  /  but  so  it  is  not  when  a  madman  is  executed  ;  but  should 
be  n  miserable  spectacle,  both  against  Law  and  of  extreme  inhumanity 
and  cruelty*  and  can  be  of  no  example  to  others. 

**  On  the  other  hand,  however,  ft  is  not  every  kind  or  degree  of  insanity 
that  will  exempt  a  man  from  responsibility  for  his  acts ;  and  it  may  be 
laid  down  in  general,  that  a  partial  unsoundnesa  of  mind  will  be  no 
exonse.  '  It  is  very  difficult,  indeed/  as  Lord  Sale  observes,  *  to  defiae 
iha  invisible  line,  that  divides  pedi^t  and  partial  insanity*  but  it  must) 
be?  duly  wcaghed  and  considered  both  by  the  Judge  and  Jury*  lest  on  the- 
one  aide  them  be  a  kind  of  inhumanity  towards  the  defects  of  human  na« 
ture*  or  o»  the  othar  aide  too  great  an  indulgence  given  to  great  orimes.' 
The  line   of   distinotion   referred  to  by  Sale  has    never  yet  been    fully 
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traced*  The  Judge  on  a  late  occasion,  howeven  gaiFc  it  has  their  opi- 
nion, that  if  a  man  who  takes  another's  life  appears  to  have  known  at 
the  time  that  he  was  acting  contrary  to  Law^  his  being  nnder  an  in* 
sane  delusion  that  he  was  thereby  redressing  some  supposed  grierance  or 
producing  some  public  benefit,  will  not  exempt  him  from  the  guilt  of 
murder ;  neither  will  he  be  exempted  by  being  under  an  insane  delusion 
as  to  facts ;  provided  the  supposed  facts,  if  real,  would  not  have  justi- 
fied the  act;  but  that  on  the  other  hand  he  will  be  exempted  by 
such  delusion  as  last  mentioned  where  the  facts,  if  real,  would  ha?e  justi- 
fied the  act. 

"  3.  Thirdly :  as  to  artifidal,  voluntarily  contracted  madness,  bj 
drunkenness  or  intoxication,  which,  depriving  men  of  their  reason,  puts 
them  in  a  temporary  phrensy,  our  Law  looks  upon  this  as  an  aggm- 
vation  of  the  offence,  rather  than  as  an  excuse  for  any  criminal  miabebavi- 
our.  *  A  drunkard,'  says  Sir  Edward  Coke,  *  who  is  tolunUrioiu  dctmom, 
hath  no  privilege  thereby :  but  what  hurt  or  ill  soever  he  doth,  his  drunk* 
enness  doth  aggravate  it  :  namam$ie  crimen  dnrUtoM,  et  ineeudU,  ei  de^ 
eegii*  It  hath  been  observed  that  the  real  nse  of  strong  liquors,  and 
the  abuse  of  them  by  drinking  to  excess,  depend  much  upon  the  tern* 
perature  of  the  climate  in  which  we  live.  The  same  tndu^enoe  whidi 
may  be  necessary  to  make  the  blood  move  in  Norway  would  loake  an 
Italian  mad.  *  A  German,  therefore,'  says  the  President  Monietquim  *  drinka 
through  custom  founded  upon  constitutional  necessity  ;  a  Spaniard  diuik^ 
through  choice,  or  out  of  the  mere  wantonness  of  luxury ;  and  drunk- 
enness,' he  adds,  '  ought  to  be  more  severely  punished,  where  it  makea 
men  mischievous  and  mad,  as  in  Spain  and  Italy,  than  where  it  only 
renders  them  stupid  and  heavy,  as  in  Germany  and  more  northom 
countries.'  And  accordingly,  in  the  ;warm  climate  of  Greece*  a  Law  of 
FUiacus  enacted,  *  that  he  who  oommitted  a  crime,  when  drunk,  should 
receive  a  double  punishment :  one  for  the  crime  itself,  and  the  other 
for  the  ebriety  which  prompted  him  to  commit  it.  The  Boman  Lav^ 
indeed,  made  great  allowances  for  this  voice :'  per  vmum  delapm  eiypt* 
talis  pana  remiiUur,  But  the  Law  of  Enghud,  considering  how  ea^,^ 
it  is  to  counterfeit  this  excuse,  and.  how  weak  an  excuse  it  is  (though 
real,)  will  not  suffer  any  man  thus  to  privilege  one  crime  by    another. 

**  2.  Another  deficiency  of  will  is,  where  a  man  commits  an  unlaw* 
ful  act  by  misfortune  or  chance,  and  not  by  design.  Here  the  will 
observes  a  total  neutrality,  and  does  not  cooperate  with  the  deed  :  whieh 
therefore  wants  one  main  ingredient  of  a  crime.  Of  this  when  it  af- 
fects the  life  of  another  we  shall  find  more  occasion  to  speak  hereafter  : 
at  present  only  observing,  that  if  any  accidental  mis^ief  happens  to 
follow  from  the    performance  of   any  lawful    act   with    due  cautiooj  Ike 
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party  stands  excused  from  all  guilt :  but  if  a  man,  by  doing  any  thing 
unlawfbl,  (at  least  if  it  be  malum  in  9e  and  not  merely  malum  prohibitum,) 
or  any  thing  lawful  but  without  due  caution,  produce  a  consequence, 
which  he  did  not  foresee  or  intend,  as  the  death  of  a  man  or  the 
like,  his  want  of  foresight  shall  be  no  excuse,  but  he  is  criminally  guilty 
of  whatever  consequence  may  follow. 

**  3.  Ignorance  or  mistake  is  another  defect  of  will,  when  a  man  in- 
tending to  do  a  lawful  act  does  that  which  is  unlawful.  For  here  the 
deed  and  the  will  acting  separately,  there  is  not  that  conjunction  be- 
tween them  which  is  necessary  to  form  a  criminal  act.  But  this  must 
be  an  ignorance  or  mistake  in  fact,  and  not  an  error  in  point  of  Law. 
As  if  ft  man,  intending  to  kill  a  thief  or  housebreaker  in  his  own  house, 
by  mistake  kills  one  of  his  family,  this  is  no  criminal  action :  but  if 
a  man  thinks  he  has  right  to  kill  a  person  ex*communicated  or  out- 
lawed wherever  he  meets  him,  and  does  so,  this  is  willful  murder.  For 
a  mistake  in  point  of  Law  which  every  person  of  descretion  not  only 
may,  but  is  bound  and  presumed  to  know,  b  in  criminal  oases  no  sort 
of  defence.  *  IgnorofUia  Juris  quod  quisque  tenetur  scire,  neminem  excuiat* 
is  as  well  the  maxim  of   our  own  Law  as  it  was  of  the  Boman. 

**S.  A  third  kind  of  defect  of  will  is,  that  arising  from  compul- 
sion and  inevitable  necessity.  These  are  a  constraint  upon  the  will,  where- 
by a  man  is  urged  to  do  that  which  his  judgment  disapproves;  and 
which  it  is  to  be  presumed  his  will  (if  left  to  itself)  would  reject.  As 
punishments  are  therefore  only  inflicted  for  the  abuse  of  that  free  will 
whidi  God  hath  given  to  man,  it  is  highly  just  and  equitable  that  a 
man  should  be  excused  for  those  acts  which  are  done  through  unavoid- 
able force  and  compulsion. 

'*  1.  Of  this  nature,  in  the  first  phice,  is  the  obligation  of  civil  sub- 
jeetbn,  whereby  the  inferior  is  constrained  by  the  superior  to  act  con- 
thify  to  what  his  own  reason  and  inclination  would  suggest;  as  wlien 
a  legislator  estabUshes  iniquity  by  a  Law,  and  eommands  the  subject  to 
do  an  act  oontraiy  to  religion  or  sound  morality.  How  far  this  excuse 
will  be  admitted  in  foro  conieieuiix,  or  whether  the  inferior  in  this  case 
is  not  bound  to  obey  the  divine  rather  than  the  human  Law,  it  is  not 
our  business  to  decide;  though  the  question,  perhaps,  among  the  casuists 
will  hardly  bear  a  doubt.  But  however  that  may  be,  obedience  to  the 
Laws  in  being  is  undoubtedly  a  sufficient  extenuation  of  civil  guilt  be- 
fore the  municipal  tribunal.  The  Sheriff  who  burnt  Latimer  and  Bidlejf 
io  the  bigoted  days  of  Queen  Mary  was  not  liable  to  punishment  from 
SUzabeOk  for  executing  so  horrid  an  office,  being  justified  by  the  com- 
mands of  that  magbtracy  which  endeavoured  to  restore  superstition  un- 
der the  holy  i^uspioes  of  its  merciless  sister  persecution. 

28 
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"•As  to  persons  la  private  relaiioiw.  The  principal  ease  where  eonstnaul 
of  a  superior  is  allowed  as  an  excuse  for  orioiinal  misoondnet,  is  witk 
regard  to  the  matrimonial  subjection  .of  the  wife  to  her  husband,  fov 
neither  a  son  nor  a  seryant  are  excused  for  the  commission  of  any 
crime,  whether  capital  or  otherwise,  by  the  command  or  coeroion  of  thd 
parent  or  ^master ;  though  in  some  cases  the  command  or  auUH>rity  oC 
the  husband,  either  express  or  implied,  will  privilege  the  wife  iron 
punishment  even  for  capital  ofltenoes ;  and,  therefore,  if  a  woman  com- 
mit theft,  burglary  or  other  ciril  offences  against  the  Laws  of  Societf 
by  the  coercion  of  her  husband,  or  even  in  his  company,  which  the  Laiv 
construes  a  coercion,  she  is  not  guilty  of  any  crime,  being  coa« 
eidered  as  aeting  by  compulsion  and  not  of  her  own  will:  which  dooiriBA 
is  at  least  a  thousand  years  old  in  this  kingdom,  being  to  be  found 
amongst  the  Laws  of  King  I»a  the  West  Saxon.  And  it  appeara  thai 
among  the  northern  nations  on  the  continent,  this  privilege  extended 
to  any  woman  transgressing  in  concert  with  a  man,  and  to  any  aer« 
vant  that  committed  a  joint  offence  with  a  freeman ;  the  male  or  freemaa 
only  was  punished,  the  female  or  slave  dismissed:  ^proevldukio  quod  aU^ 
rum  libertoii  alierum  neceinta$  impeUeret.*  But  (besides  that  in  our  Lav 
which  is  a  stranger  to  slavery,  no  impunity  is  given  to  servants,  who 
are  as  much  free  agents  as  their  masters)  even  with  regard  to  wiwa 
this  rule  admits  of  an  exception  in  the  case  of  murder, ,  manslaughter 
or  robbery,  these  offences  being  of  a  de^^  dye*  In  treason  also  (tkft 
highest  crime  which  a  memb^  of  socisty  can,  as  much,  be  guilty  oQ  no 
plea  of  coverture  shall  excuse  the  wife— no  presumption  of  her  husbaiid's 
coercion  shall  extenuate  her  guilt,— as  well  because  of  the-  odiousueas 
and  dangerous  consequence  of  the  crime  itself,  as  because  the  husband^ 
having  broken  through  the  most  sacred  tie  of.  social  eonununity  by  rebeliioift 
against  the  State,  has  no  right  to  that  obedience  from  a  wife,  which  he 
liimself,  as  a  subject,  has  forgotten  to  pay.  Li  nttsdemeanours,  also,  wq 
may  remark  another  exception ;  that  a  wife  may  be  indicted  with  her  hua« 
band  for  keeping  a  brothel ;  for  this  is  an  offence  touching  the  domestio 
economy  or  government  of  the  house,  in  which  the  wife  has  a  principal 
share ;  and  is  also  such  an  offence  a^  the  Law  presumea  to  be  generallj 
conducted  by  the  intrigues  of  the  female  sex ;  and  in  all  cases  whese 
the  wife  offends  alone,  without  the  company  or  coerciou  of  her  husband^ 
she  is  responsible  for  her  offence  as  much  as  any  feme  sole, 

"  3.  Anoth^  species  of  compulsion  or  necessity  is  what  our  Law 
calls  dureu  per  mmae ;  or  threats  and  menaces  which  induce  a  fear  •! 
present  death,  or  other  grievous  bodily  harm  ;  which  takee  away  the  gqiik 
of  many  crimes  and  misdemeanors^  at  least  befora  the  hmnan  tribunal : 
and,  therefore,  in  time  of  war  or  rebellion,  a  man  may  be  /ustified  in 
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^amg  many  treasoiiable  acts  by  oompulsioa  of  the  enemy  or  rebels,  which 
woukl  admit  of  no  exooBe  in  the  time  of  peaoe.  Dureu  per  minas  ia 
Bot  however  an  excuae  for  eyery  apecica  of  crime  :  for  though  a  man 
be  Tiolentiy  aaaanlted,  and  hath  no  oUier  posaible  meana  of  eacaping  death 
bat  hf  killing  an  innocent  peraon,  thia  fear  and  force  aball  not  acquit 
him  of  murdcrj  for  he  ought  rather  to  die  himaelf  than  escape  by  the 
murder  of  an  innocent.  But  in  auch  a  case  he  ia  permitted  to  kill 
the  assailant ;  for  there  the  Law  of  nature  and  aelf-defenoe,  its  primary 
eanon,  hare  made  him  his  own  protector.  It  is  to  be  obseryed,  too,  that 
the  oompulaion  which  takea  away  guilt,  most  be  the  fear  of  no  less  than 
ptesent  death  or  grievous  bodily  harm ;  for  the  mere  appreliension  of 
hating  hooaes  burnt  or  goods  spoiled  is  not  sufficient.  It  must  also  be 
a  just  and  weU-grounded  fear*-'"  qui  euiere  pomt  in  virum  con$iantemt 
MM  UmidMm  et  mttieulotum**  as  Bracton  expresses  it  in  the  words  of 
the  Civil  Law. 

^  3.  There  is  a  third  species  of  necessity  which  may  be  distinguish^ 
ed  from  the  actual  compulsion  of  external  force  or  fear ;  being  the  re- 
salt  of  reason  and  reflection,  which  act  upon  and  constrain  a  man's  will, 
and  oblige  him  to  do  an  action,  which,  without  auch  obligation,  would 
be  eriminal ;  and  that  is,  when  a  man  has  bis  choice  of  two  evils  set 
before  him,  and  being  under  a  necessity  of  choosing  one,  he  chooses 
the  leaat  pemioioaa  of  the  two.  Here  the  will  cannot  be  Said  freely 
to  ex^rt  itself,  being  rather  passive  than  Mtive ;  or,  if  active,  it  is  rather 
in  rqecting  the  greater  evil  than  in  choodng  the  less.  Of  this  sort 
is  that  necessity  where  a  man  by  the  commandment  of  the  Law  is 
bonnd  to  arrest  another  for  any  capital  offence,  or  to  disperse  a  riot, 
and  resistance  ia  made  to  his  authority.  It  is  here  justifiable  and  even 
necessary  to  beat»  to  wounds  or  perhaps  to  kill  the  offenders,  rather 
than  permit  the  murderer  to  escape  or  the  riot  to  continue.  For  the 
pfcaervation  of  the  peace  of  the  kingdom,  and  the  I4)prehending  of  no- 
torious malefactors,  are  of  the  utmost  consequence  to  the  public,  and 
tiierefore  excuse  the  felony  which  the  killing  would  otherwise  amount  to. 

*'  4.  There  is  yet  another  case  of  necessity,  which  has  occasioned 
great  speculation  among  the  writers  upon  general  Law;  viz.  whether  a 
man  ia  extreme  want  of  food  or  clothing  may  justify  stealing  either,  to 
relieve  his  present  necessities?  And  this  both  OroHus  and  Pufendorf, 
together  with  many  other  of  the  foreign  Jurists,  hold  in  the  affirmative ; 
maintaining,  by  many  ingenious,  humane  and  plausible  reasons,  that  in 
such  cases  the  community  of  goods,  by  a  kind  of  tacit  concession  of 
society,  is  revived;  and  some  even  of  our  own  lawyers  have  held  the 
same,  though  it  seems  to  be  an  unwarranted  doctrine,  borrowed  from 
the  notions  of  some  civilians;  at  least  it  is  now  antiquated,  the  Law 
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of  England  admitting  no  such  eioose  at  present.  And  this  its  doctrine- 
is  agreeable,  not  only  to  the  sentiments  of  many  of  the  wisest  of  the 
antients,  particularly  Cicero,  who  holds  that  *  Suum  cuique  ineomwiodum 
ferendum  est^  potius  guam  de  alterim  eommodU  deirahendum,*  but  also  to 
the  Jewish  Law  as  certified  by  Yiing  Solomon  himself.  'If  a  thief  steal 
to  satisfy  his  soul  when  he  is  hungry,  he  shall  restore  sevenfold,  and 
shall  give  all  the  substance  of  his  house :'  which  was  the  ordinary 
punishment  for  theft  in  that  kingdom.  And  this  is  founded  upon  the 
highest  reason;  for  men's  properties  would  be  under  a  strange  insecurity 
if  liable  to  be  invaded  according  to  the  wants  of  others,  of  which  wants 
no  one  can  possibly  be  an  adequate  judge  but  the  party  himself  who 
pleads  them.  In  this  country  especially,  there  would  be  a  peculiar  im* 
propriety  in  admitting  so  dubious  an  excuse;  for  by  our  Laws  such 
sufficient  provision  is  made  for  the  poor,  that  it  is  impossible  that  the 
most  needy  stranger  should  ever  be  reduced  to  the  necessity  of  thieving 
to  support  nature.  This  case  of  a  stranger  is,  by  the  way,  the  strongest 
instance  put  by  Baron  Puffendorf,  and  whereon  he  builds  his  strongest 
arguments;  which,  however  they  may  hold  elsewhere,  yet  must  lose  idi 
their  weight  and  efficacy  in  England,  where  charity  is  reduced  to  a  sys- 
tem, and  interwoven  in  our  very  constitution.  Therefore  our  Laws  ought 
by  no  means  to  be  taxed  with  being  unmerciful,  for  denying  this  pri- 
vilege  to  the  necessitous,  especially  when  we  consider  that  the  Sovereign, 
on  the  representation  of  ^his  ministers  of  justice,  hath  a  power  to  soften 
the  Law,  and  to  .  extend  mercy  in  cases  of  peculiar  hardship ;  an  ad- 
vantage which  is  wanted  in  many  States,  particularly  those  which  are 
democratical ;  and  these  have  in  its  stead  introduced  and  adopted,  in  the 
body  of  the  Law  itself,  a  multitude  of  circumstances  tending  to  alieviata 
its  rigour.  But  the  founders  of  our  constitution  thought  it  better  to 
vest  in  the  crown  the  power  of  pardoning  particular  objects  of  compas* 
sion,  than  to  countenance .  and  establish  theft  by  one  general  undistin- 
guishing  Law.**(<^) 

§  6.  Intention  being  thus  an  essential  element  in  crime^  it  be> 
comes  an  important  question  to  know  how  we  are  to  prove  its  ex- 
istence. Man  has  not  a  window  in  his  breast ;  we  cannot  dive  into 
his  thoughts ;  and  therefore  we  can  only  divine  his  intentions  by  his 
acts.  Acta  exteriora  interiora  secreta  indicant ;  and  whatever  a 
man^s  intentions  may  be,  if  they  do  not  exhibit  themselves  in  his 
acts,     he    is    not    criminally    responsible.^'')     There    must   be  some 

(e)  See  Mayne^s   Criminal  Law  Bookl.  Ch.l.  Norton  on  Evidence.    *  Drunktnness/   p.  391. 
Insanity,  p.  172.  Archbald  Cr.  PL  &  Et.  p.  12. 

(rf)  B€X  V.  Scoffield.  Mroom,  Com,  871. 
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''overt  act;''  act  and  intentioQ  mast  coalesce.  But  on  the  other 
haud^  from  the  same  impossibility  of  positively  ascertaining  the  inten* 
lions  of  mankind^  it  is  a  fair  presumption  that  a  man  intends  his 
acts  to  be  followed  by  their  ordinary  and  natural  consequences ; 
and  hence  from  the  act  the  Law  infers  the  intention. 

*'  A  wrong  intent,  then,  or  something  tantamount  thereto,  **  writes  Broome,**(^) 
being  cridnarily  an  essential  element  in  crime,  how,  it  may  be  asked, 
is  this  intention  to  be  proved?  Now,  a  Jury  is  justified  in  inferring  the 
intent  from  overt  acts,  because  every  man,  as  well  in  criminal,  as  in  ciyil, 
procedure,  must  be  taken  to  have  intended  that  which  is  the  necessary 
or  natural  consequence  of  his  own  Act.     It  is  an  universal  principle,    that, 

*  when  a  man  is  charged  with  doing  an  act  of  which  the  probable  conse- 
quence my  be  highly  injorious,  the  intention  is  an  inference  of  Law  result- 
ing from  the  doing  tbe  act.'  Thus,  where  the  Defendant  was  indicted  for 
a  nuisance,  and  it  was  on  his  behalf  contended,  that,  to  render  him 
liable,  it  must  be  his  object  to  create  a  nuisance,  or  else  that  that  must 
be  the  necessary  and  inevitable  result  of  his  act,  LUtledale^  I.,  answered* 

*  If  it  be  the  probable  consequence  of  his  act,  he  is  answerable,  as  if 
it  were  his  actual  object.  If  the  experience  of  mankind  must  lead  any 
one  to  expect  the  result,  he  will  be    answerable  for  it.'  " 

§  7.  Further  illustrative  of  the  principle  of  Law  that  responsibility 
depends  upon  voluntary  free  agency  are  to  be  found  sundry  maxims, 
which  it  must  suffice  to  glance  at ;  such  is  that  of  Faului,  Culpd 
carenl  qui  factum  nan  prchibere  potsunt.  Hence  the  inability  of  the 
party  to 'prevent  a  crime  which  he  knows  is  meditated,  is  ground 
of  personal  exemption ;  but  in  our  Law  no  allowance  is  made  on 
the  score  of  natural  affection;  and  a  son  who  was  aware  that  his 
father  was  about  to  commit  treason,  and  did  not  communicate  the 
fact  to  the  authorities,  would  be  guilty  of  misprision  of  treason. 
Silently  to  behold  the  conunission  of  felony,  without  endeavouring  to 
apprehend  the  offender,  is  misprision  of  felony.  If  to  knowledge 
be  added  assent,  the  party  will  become    an   accessary. 


{€)  Cemment.  873. 
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ACCIDENT. 

§  1.  By  Accident  is  meant  not  only  what  is  technically  called 
'*  vis  major/'  such  as  inevitable  calamity,  the  act  of  Providence,  or 
irresistable  force ;  but  such  unforeseen  events,  misfortunes,  losses,  acts, 
or  omissions,  as  are  noi  the  result  of  any  negligence  or  misconduct 
of  the  party. 

§  2.  Thus  in  the  case  of  lost  bonds,(«)  promissary  notes,  and  the 
like  obligations.  Equity  enforces  payment,  on  the  party  undertaking 
not  to  sue  on  the  instrument  if  discovered,  and  giving  such  guar- 
antee or  indemnity  as  the  Court  may  direct. 

§  3.  So  where  a  party,  from  long  possession,  orjEJxercise  jof  right 
over  property,  may  Be  presumed  to  have  a  legal  title  to  it,  though 
he  has  not  the  legal  evidence  of  his  title,  or  is  unable  to  produce  it. 

§  4.  So  where  executors  pay  debts 'and  legacies  upon  the  entire 
confidence  that  the  assets  are  sufficient  for  all,  and  it  should  turn 
out  that  there  is  a  deficiency :  if  they  have  acted  with  good  faith 
and  due  caution,  they  will  be  entitled  to  relief.  So  Story^^)  writes:— 

'*  If  an  Executor  should  receive  money,  supposed  to  be  due  from  a 
debtor  to  the  estate ;  and  it  should  turn  out  that  the  debt  had  been 
previously  paid  ;  and  before  the  discovery  he  had  paid  away  the  monej 
to  creditors  of  ^e  estate  ;  in  such  a  case,  the  supposed  debtor  may 
recover  back  th6  money  in  Equity  from  the  Executor ;  and  the  latter 
may  in  the  same  manner  recover  it  back  from  the  creditors  to  whom  he 
paid  it.  In  like  manner,  if  an  Executor  should  recover  a  Judgment, 
and  receive  the  amount,  and  apply  it  in '  discharge  of  debts,  and  then 
the  Judgment  should  be  reversed,  he  is  compellahle  to  refund  the  mooe^ 
and  may  recover  it  back  from  the  creditors." 

(a)  Conits  of  Law  at  a  siibwqiient  period  would  give  relief  on  a  lost  Bond,  bat  the  remedy  is  not 
even  now  so  complete  as  in  Eqoitj.  Bead  i.  Srookmam,  8  Term  Report  p.  151,  decided  that  a  deed 
may  be  pleaded  wiikoui  profert^  when  alleged  to  be  lost  by  time  or  accident  The  general  mle  of 
Law  required  that  proftrt  should  be  offered  of  erery  deed  pleaded,  which  the  party  *^  pnfeti  m 
auriam  *  and  of  which  the  antagonist  prayed  *  oyer'  or  inspection.  In  this  case  Chambre  argued  that 
lex  mm-cogHad  imponikika*  See  this  case  remarked  on  Lord  Eldon  in  Bs-parte  Greenwaj/  6 
Ves.  81S. 

(h)  Bq.  Jur.  S  91. 
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§  5.    So  also  in  the  case  of  an  unpaid  legatee^  those  paid  bj_ 
full  shall  refund  proportionately. 

§  6.  So  where  there  has  been  an  accidentally  defective  execu* 
tion  of  a  trust,  or  where  trusts  are  prevented  being  executed  in 
a  casualty. 

'^Thus"  writes  Siory(^)  "if  a  testator  should  by  his  will,  devise 
eertaiD  estates  to  A.  with  directions  that  A«  should  at  his  death  dis- 
tribute t&e  same  among  his  children  and  relations,  as  he  should  choose, 
and  A.  should  die  without  making  such  distribution,  a  Court  of  Equity 
would  interfere,  and  make  a  suitable  distribution;  because  it  is  not  given 
to  the  devisee  as  a  mere  power,  but  as  a  trust  and  duty,  which  he 
ought  to  fulfil ;  and  his  omission  so  to  do  by  accident  or  design,  ought 
not  to  disappoint  the  objects  of  the  bounty.  It  would  be  very  different, 
if  the  case  were  of  a  mere  power,  and  not  a  power  coupled  with  a 
trust." 

§  7.  But  there  are  many  cases  where  no  relief  can  be  given. 
Hnis,  in  matters  of  positive  contract  and  obUgation,  it  is  no  ex- 
cuse nor  any  ground  for  equitable  interference,  that  the  party  has 
been  in  no  default,  or  that  he  has  been  prevented  by  accident  from 
receiving  the  full  benefit  on  his  side.    Thus,   says  S^ryC^O— 

**  And  this  leads  us,  naturally,  to  the  consideration  of  those  cases  of 
acddcnt,  in  which  no  relief  will  be  granted  by  Courts  of  Equity.  In  the 
fast  place,  in  matters  of  positive  contract  and  obligation  created  by  the 
party,  (for  it  is  different  in  obligations  or  duties  created  by  Law)  it  is 
no  ground  for  the  interference  of  Equity,  that  the  party  has  been  pre- 
vented  from  fulfilling  them  by  accident ;  or  that  he  has  been  in  no 
dcfeult;  or  that  he  has  been  prevented  by  accident  from  deriving  the 
full  benefit  of  the  contract  on  his  own  side.  Thus  if  a  lessee  on  a 
demise  covenants  to  keep  the  demised  estate  in  repair,  he  will  be  bound 
in  ISqmty.'^'iw^well  as  in  Lawj  to'  dd  so,  notwithstanding  any  inevitable 
acddbni  or  necessity,  by  which  the  premises  are  destroyed  or  injured  ; 
as  if  they  are  T)umt  by  lightning,  dr  destroyed  by  public  enemies,  or 
by  any  other  accident,  or  by  overwhelming  force.  The  reason  is,  that 
he  might  have  provided  for  such  contingencies  by  his  contract^  if  he  had 
so  chosen ;  "and  the  law  will  persume  an  intentional  general  liability, 
where  he  has  made  no  exception. 

"  And  the  same  rule  applies  in  like  cases,  where  there  is  an  express 
covenant,   (without  any  proper  exceptions)  to  pay  rent  during  the    term. 

(9)  Bq.  Jtti.  S  W.  (d)  Eq:  Jur.  S  101, 1. 
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It  mnst  be  paid,  notwithstanding  the  premises  are  accidentally  bmut 
down  during  the  term.  And  this  is  equally  true  as  to  the  rent,  although 
the  tenant  has  covenanted  to  repair,  except  in  cases  of  casualties  by 
fire,  and  the  premises  are  burnt  down  by  such  casualty  ;  for,  eapretno 
unius  est  ewclusio  alteriut.  In  all  cases  of  this  sort  of  accidental 
loss  by  fire,  the  rule  prevails,  Bes  perii  domino ;  and  therefore,  the 
tenant  and  landlord  suffer  according  to  their  proportions  of  interest  in 
the  property  burnt ;  the  tenant  during  the  term,  and  the  landlord  for 
the  residue." 

"  Equity(*)  will  not  grant  relief  to  a  party  upon  the  ground  of 
accident,  where  the  accident  has  arisen  from  his  own  gross"  negligence 
or  fault ;  for  in  such  a  case  the  party  has  no  claim  to  come  into  a 
Court  of  Justice,  to  ask  to  be  saved  from  his  own  culpable  misoondnot. 
Andy  on  this  account,  in  general,  a  party  coming  into  a  Court  of  Bqdty 
is  bound  to  show,  that  his  title  to  relief  is  unmixed  with  any  groes 
misconduct  or  negligence  of  himself  or  his  agents. 

*<  In  the  next  plaoe,(/)  Courts  of  Equity  will  not  interfere  upon 
the  ground  of  accident,  virhere  the  party  has  not  a  dear  vested  ri^l  ; 
but  his  claim  rests  in  mere  expectancy,  and  is  a  matter,  not  of  trust, 
but  of  volition.  Thus^  if  a  testator,  intending  to  make  a  will  in  favour 
of  particular  persons,  is  prevented  from  doing  so  by  accident.  Equity 
cannot  grant,  relief ;  for  it  is  not  in  the  power  of  the  Court  to  relieve 
against  accidents,  which  prevent  voluntary  dispositions  of  estates ;  and  a 
legattee  or  devisee  can  take  only  by  the  bounty  of  the  testator,  and  has 
no  independent  right,  until  there  is  a  title  consummated  by  Law.  The 
same  principle  applies  to  a  mere  power,  such  as  a  power  of  appoiaf- 
ment,  uncoupled  with  any  trust ;  if  it  is  unexecuted  by  accident,  or 
otherwise,  a  Court  of  Equity  will  not  interfere  and  execute  it,  as  the 
party  could  or  might  have  done.  But  if  there  were  a  trust,  it  would^ 
as  we  have  seen,  be  otherwise." 

§  8.  Accident,  though  inevitable,  is  no  defence  for  the  non- 
performance of  a  contract  which  it  was  possible  to  perform  at 
the  time  of  entering  into  a  contract.  Where  a  man  enters  into 
a  contract  to  perform  an  impossibility  the  contract  is  simply  Toid  : 
But  otherwise,  no  accident,  however  inevitable,  or  other  contin- 
gency, although  it  Was  not  foreseen  by,  or  within  the  contract 
of  the  party  affords  any  defence  to  an  action  for  the  breach  of 
the  contract.  It  was  open  to  the  party  expressly  to  have  pro- 
vided against  contingencies,  and  to  exempt  himself  from  responsi- 

(e)  8t«ry,  Eq.  Jw.  105.  (/}  Eq.   Jur.lOS  tu 
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bSfty  in  o^rtaiA  e?^ts.  Thua^  marine  insrurances,  ^charter-parties,  bills 
of  lading,  &c.  usvallj  provide  for  non-liability  in  event  of  cer« 
tain  accidents,  such  as  perils  of  the  seas,  the  act  of  God,  or  the 
kings  enemies,  and  the  like.  Bat  otiierwise  the  occurrence  of  such 
an  accident  will  not  eicose  the  non-performance  of  the  contract. 
Thus  if  a  man  covenant  to  deliver  goods  at  London,  the  loss  of 
the  boat  by  tempest  will  not  excuse  him.  So  if  a  Lessee  cove- 
nant to  repair,  or  to  pay  rent,  he  is  not  discharged  by  the  de- 
straetion  of  the  premises  by  lighining>  fire,  wind,  or  flood*  So 
when  a  ttuta  covenanted  to  pay  a  certain  proportum  of  the  valve 
of  the  coals  raised  from  a  pit,  unless  prevented  by  unavoidable 
accident,  it  was  held  that  he  was  bound  to  work  Gt  pay  the 
proportion,  when  the  accident  did  not  render  the  working  a  physical 
impossibility,  although  the  cost  of  such  working  was  greater  than 
'  the  value  of  the  coal  raised. 

§  dL  It  may  not  be  out  of  place  here  to  state  cursorily  the 
faraotpts  of  the  Civil  Law  reacting  dami^es  the  result  of  acci- 
dmnt.  The  woik  of  Domuimtkj  be  advantageously  consulted  here: 
fetid  the  passages  about  to  be  quoted  afford  an  excellent  example 
xvf  the  strong  sense  and  extreme  acuteness  with  which  the  Latift 
Jurisprudents  distinguished  between  the  different  cauees,  amounts, 
«&d  extents  of  liability. 

§  10.  Where  the  damage  is  the  result  of  an  innocent  act  J)(h 
mat  writes : — 

"If  tbere  happens  any  damage  by  an  unforeseen    consequence  of  an 

lanoceDt  act,  when  no  blame  can  be  charged  on    the  author  of  the  act, 

be  will  not  be  answerable  for  such  a  consequence.    For  this  event  will 

have  some  other  cause  joined  with  that  of  the  act,  whether  it  be  the 

imprudence  of  the  person  who  has  suffered  the  damage,  or  some  acci* 

dent.    And  it  is  either  to  this  imprudence,    or    to  this    accident,  that 

the  damage  ought  to  be  imputed.    Thus»  for  example,  if  any  one  goes 

4MR0SS  a  publio  mall  whilst  people  are  playing  in  it,  and  the  ball,  be« 

ieg  aheady  struck,  chances  to  hurt  him  ;   the  innocent  act  of  the  per« 

•on  who  struck  the  ball  does  not  make  him  answerable   for   an  event, 

wbich  ought  to    be    imputed  either    to  the    imprudence  of  the  person 

to  whom  it  has  happened,  if  he  could  not  be  ignorant  that  that  was 

a   publio  mall,  or  to  a  mere  accident,  if  that   act    was    altogether  un« 

known  to  him,  and  if  nothing  of  imprudence  oould  be  imputed  to  him 

who  struck  the  ball " 

29 
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§  11.  Where  the  damage  is  the  result  of  an  Accident  wWch 
vas  preceded  by  some  act  that  gave  occasion  to  it. 

'*  When  any  loss  or  damage  happens  from  aa  accident,  and  when 
the  act*  of  some  person,  which  is  mixed  with  the  accident,  has  been 
either  the  cause  or  occasion  of  the  said  event  ;  it  is  by  the  nature 
of  the  act^  and  by  the  connection  which  it  may  have  with  what  has 
happened,  that  we  ought  to  judge  whether  the  said  person  should  be 
made  to  answer  for  the  damage,  or  should  be  acquitted  of  it.  Thus, 
in  the  cases  of  the  first  and  fourth  articles  of  this  section,  the  event 
IS  imputed  to  him  whose  act  has  occasioned  some  damage ;  thus,  on 
the  contrary,  in  the  cases  of  the  third  and  seventh  articles,  the  event 
is  not  imputed.  *  Thus,  for  another  case  dififerent  from  those  of 
all  these  articles,  if  a  person  who  takes  upon  him  the  -care  of  the 
affairs  of  auother  without  his  knowledge,  or  a  tutor,  guardian,  or 
other  administrator,  having  received  a  sum  of  money  for  the  use  and 
benefit  of  the  person  whose  affairs  are  under  his  management,  lays 
up  the  said  money  by  him  for  some  time,  without  putting  it  to  any 
use,  when  he  might  have  paid  off  with  it  debts  which  his  administra- 
tiou  obliged  him  to  acqait,  whether  to  other  creditors  or  to  himself, 
if  he  was  likewise  a  creditor ;  and  if  it  happens  that  the  said  money 
is  carried  off  by  robbers,  or  perishes  through  fire,  or  that  the  value 
of  the  coin  be  diminished ;  that  loss  might  fall  upon  the  said  person, 
if  he  had  no  reason  to  keep  the  money  by  him,  and  if  it  was  his 
fault  that  he  did  not  employ  it,  either  to  pay  what  was  owing  to 
himself,  or  to  discharge  other  creditors,  or  to  apply  it  to  other  uses  ; 
or  the  loss  may  fall  upon  the  persons  for  whose  account  the  money 
was  received,  if  any  just  cause  had  induced  the  receiver  to  defer  the 
employing  of  it.  And  this  will  depend  on  the  nature  of  the  conduct 
which  the  said  person  shall  have  observed,  and  on  the  other  circum- 
stances, which  may  either  oblige  him  to  make  good  the  loss,  or  dis- 
charge him  of  it/' 

§  12.    Where  the  accident  was  preceded  by  a    fault. 

*'  If  the  accident  is  a  consequence  of  an  unlawful  act»  and  if  there 
follows  from  it  any  damage,  he  ^liose  act  has  given  occasion  to  it  wi)l 
be  liable  to  make  good  the  damage  ;  and  that  with  much  more  rea- 
son than  if  the  accident  were  only  a  consequence  of  some  imprudence, 
as  in  the  cases  of  the  fourth  article.  Thus,  for  example,  if  a  creditor 
takes,  without  the  authority  of  justice,  a  pledge  from  his  debtor 
against  his  consent,  and  if  the  said  pledge  chances  to  perish  by  some 
accident   in   the  hands   of   that  creditor,   he  shall  be  accountable   for   it.*' 
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§  13.     Engagements  may  be  the  result  of  Accident. 

<<  We  shall  see  in  this  title  a  kind  of  involantarj  engagements,  and 
which  have  no  other  cause  besides  mere  accidents.  By  accidents  are 
meant  the  events  which  do  not  depend  on  the  will  of  those  to  whom  they 
happen,  whether  the  said  events  be  the  cause  of  gain  or  of  loss. 
Thus,  to  find  a  treasure  and  t6  lose  oile's  purse  are  accidents  of 
these  two  kinds. 

''Accidents  happen  either  by  the  act  of  man,  such  as  a  robbery,  a 
fire ;  or  by  a  pure  effect  of  the  providence  of  God  and  of  the 
ordinary  course  of  nature,  such  as  thunder,  lightning,  a  shipwreck, '  an 
inundation  ;  or  by  an  effect  proceeding  partly  from  a  natural  cause, 
and  partly  from  the  act  of  man,  such  as  a  fire  which  happens  by 
stacking  up  hay  l)efore  it  is   well  dried. 

"  We  must  likewise  distinguish,  in  the  accidents  in  which  the  act 
of  man  has  a  share,  two  sorts  of  acts.  One  is  of  those  in  which 
there  is  some  fault ;  as  if  one,  playing  at  mall  in  a  highway,  wounds 
a  person  that  is  going  by.  And  the  other  is  of  those  which  are  in- 
nocent, and  where  nothing  can  be  imputed  to  the  author  of  the  act; 
as  if  the  same  case  had  happened  in  a  public  mall,  through  the  fault 
of  him   who  crossing  it  rashly  was  wounded. 

**  When  the  accident  is  a  consequence  of  some  fault  which  has  given 
occasion  to  it,  he  whose  act  has  been  the  cause  or  occasion  of  the 
accident  ought  to  repair  the  damage  caused  by  it.  In  which  case,  his 
engagemeDt  is  more  the  effect  of  his  fault  than  of  the  accident  ;  and 
this  sort  of  engagements  is  a  part  of  the  subject-matter  of  the  fore- 
going title.  But  in  the  present  title  we  shall  speak  .  only  of  such 
engagements  as  have  no  other  cause  besides  that  of  a  mere  accident. 
The  accidents  which  are  not  attended  with  any  fault  may  have  divers 
consequences  with  respect  to  engagements.  Sometimes  they  dissolve  the 
engagements.  Thas,  a  seller  is  discharged  from  the  obligation  to  deliver 
the  thing  sold,  if  it  perishes  without  his  fault,  whilst  he  is  not  in 
delay  to  deliver  it ;  and  the  buyer  will  nevertheless  be  liable  to  pay 
the  price.  Sometimes  the  accident  lessens  the  engagement,  as  when 
a  farmer  suffers  a  considerable  loss  by  an  unusual  barrenness^  by  a 
ahower  of  hail,  by  a  frost,  or  other  accidents.  At  other  times  the 
accident  makes  no  change  in  the  engagement,  although  it  causes  loss. 
Thus,  if  it  happens  that  he  who  had  borrowed  money  loses  it  by  a 
robbery,  by  fire,  or  other  accident,  he  is  nevertheless  obliged  to  repay 
it,  as  much  as  if  he  had  employed  it  usefully.  And,  in  fine,  it 
happens  by  another  effect  of  accidents,  that  they  form  engagements  be- 
tween  one  person  and  another. 
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FRAUD, 
Ex  dolo  malo  non  oritur  actio, 
§  1.    Fraud  vitiates  every  contract  ab  initio.    Though  if  a  partj 
subsequently  ratify  the  agreement,   he  cannot  again  set  it  aside  on 
the  original  ground   of  Araud. 

§  2.  Hitherto  we  have  been  confining  our  attention  to  the  cases 
of  mistake  through  ignorance ;  where  a  party  has  been  led  into  er^or 
through  positive  misrepresentation  or  fraud  of  any  sort,  there  is  i| 
distinct  substantive  ground  for  affording  him  relief;  and  on  the 
other  hand  of  guarding  against  the  wrong-doer  taking  advantage  oC 
his  own  wrong.  If  a  party,  acting  in  mere  ignorance,  cannot  b^ 
aaid  to  give  his  consent,  a  fortiori  he  cannot  be,  where  he  is  th^ 
victim  of  imposition.    This  leads  us  to  the  wide  subject  of  Ftaud. 

§  S«  Courts  are  cautious  in  not  laying  down  any  definite  rules 
respecting  the  relief  they  will  give  in  respect  to  matters  of  fraud  ; 
fof  as  Lord  Hardmche  observed  in  his  letters  to  Lord  Kaime^; 

**  Fraud  is  infoilte,   and  were  a  Court    of   Equity  ooce    to  hj  down 
rules  how  far  they  would  go,    and    no  further,    in    extflnding  their  re* 
Uei  agrinst  it,  or   to  define  strictly  the   species    or  evidence  of  ii^  the 
jurisdiction  would  be  cramped,  and  perpetually  eluded  by   new  'schemes 
which  the  fertility  of  man's  invention  would  contrive." 

§  4.  Fraud  can  never  give  ground  for,  or  any  right  of,  an 
action.  JSr  dolo  malo  non  oritur  actio.  On  which  point  the  great 
case  of  CoUins  v.  Blanterd^)  is  the  Leading  case.  The  term  here 
used  by  the  Eoman  Law  is  dolus  malus.  So  that  dolus  does  not 
answer  to  onr  term  deceit,  but  rather  to  artifice ;  and  there  might 
be  a  dohs  bonus  as  well  as  a  dolus  malus,  a  sort  of  jna  fraus;  and 
doks  bonus  may  be  justifiable,  as  stratagems  of  war,  ambuscades  and 
the  like,  between  belUgerents.  But  dolus  malus  is  thus  defined  by 
LfA^i  Bobm  mukm  esse  omnem  eallidilaiem,  /allasiam,,  ma^JUma^ 
Uonem  ad  ciroumveniendum»  failendum,  deeipiendum  altenm,  adii- 
hiium. 
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§  5.  Bafe  Equity,  as  administered  in  our  Courts,  extends  to  still 
wider  limits,  for  it  includes  not  onlj  sins  of  commission,  but  of 
omission.  Thus  it  relieves  not  only  against  positive  acts,  but 
against  concealments,  and  omissions,  which  must  be  a  breach  of 
legal  or  equitable  duty,  trust,  or  *  confidence  justly  reposed,  and 
are  injurious  to  another,  or  by  which  an  undue  advantage  is  taken 
of  another. 

$  6.  In  the  Leading  case  of  dederfield  v.  JaiuenW  Lord 
Hardwieie  thus  described  the  different  kinds  of  fraud:— 

*'  First,^  Fraud,  which  U  thlm  malui,  may  be  actaaU  arising  from 
facts  and  circumstances  pf  imposition,  which  is  the  plainest  case.  Se* 
Gond^,  it  may  be  apparent  from  the  intrinsic  nature  and  subject  of  the 
baigain  itself;  such  as  no  man  in  his  senses,  and  not  under  delusion, 
woidd  make  on  the  (me  hand,  and  as  no  honest  and  fair  man  would 
aeoept  on  the  other ;  which  are  inequitable  and  unconscientious  bargain 8» 
attd  pf  such  even  the  Common  liaw  has  taken  notice.  Thirdly,  Fraud» 
which  may  be  presumed  from  the  circumstances  and  condition  of  the 
pardea  oontncting ;  and  this  goes  farther  than  the  rule  of  Law,  which 
is^  that  it  niust  be  proved,  not  presumed.  But  it  is  wisely  established 
in  the  Court  of  Chancery,  to  prevent  taking  surreptitious  advantage  of 
the  weakness  or  necessity  of  another,  which  knowingly  to  do  is  equally 
agamst  conscience,  as  to  take  advantage  of  his  ignorance.  Fourthly^ 
Fraud,  which  may  be  collected  and  inferred,  in  the  consideration  of  a 
Court  of  Equity,  from  the  nature  and  circumstances  of  the  transaction^ 
as  being  an  imposition  and  deceit  on  other  persons,  not  parties  to  the 
fraudubnt  agreement.  Fifthly,  Fraud  in  what  are  called  catcfamg  bar- 
gabs  with  heirs,  reversioners,  or  expectants  in  the  life  of  the  parents, 
which  indeed  seems  to  fall  under  one  or   more  of  the  preceding  heads." 

§  7«  Fraud  may  be  divided  on  various  principles.  One  most 
obvious  division  is  that  of  actual  and  condmciive  Fraud ;  another 
ia  thai  less  obvious  but  well  recognized  one,  of  Ijegal  and  Moral 
Fraud.  This  distinction  has  already  been  touched  on  in  these 
pages,  with  reference  to  those  cases  where  there  may  exist  a  moral, 
tJtu)9gh  not  a  legal  obligation,  to  disclose  information.  So  again 
where  a  vendor  simply  puffs  or  exaggerates  the  value  and  excel- 
IfiQce  of  his  wares :  the  rule  is,  *^  JBa  qua  commendandi  causd  im 
vmUtianibM  dieuniur,  ii  palam  ofpareanl,  vendiiorem  non  oili^ant" 
H^re   the  rule  Caoeat  JBmjplor  applies.    It  would  be  otherwise  if  the 
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means  of  knowledge  are  not  open.  Then  the  Roman  Law  said, 
Ai  ii  dixerii  iomiuem  Uleratum  vel  artijicem,  j^rasiare  debet,  nam 
hoc  ipso  pluries  vendidiL 

The  misrepresentation  enhances  the  price. 

« 

§  8.  Mr.  Broome  in  his  Commentaries(^)  well  explains  this  dis* 
tinction  between   legal   and  moral  frand. 

"I  would  however,  first  obserre  that  a  distinction  undeniably  exists 
between  moral  and  legal  fraud;  that  there  are  many  kinds  of  moral 
fraud  which  clearly  could  not  be  made  available,  either  as  ground  of 
action  or  by  way  of  defence  before  a  Court  of  law.  Thus  a  vendor 
is  entitled  to  sell  for  the  best  price  he  can  get,  and  is  not  in  any 
way  liable  at  Law  for  a  simple  commendation  of  his  own  goods,  how- 
ever worthless  they  may  be,  provided  he  has  not  made  any  false  state- 
ment as  to  their  quality  or  condition,  nor  asserted  any  thing  respecting 
them  which  may  amount  to  a  warranty  in  legal  contemplation.  It  has 
even  been  held,  that  the  vendor  of  a  chattel,  in  which  there  is  a  pa- 
tent defect  which  greatly  diminishes  its  value,  will  not  incur  liability  by 
silence  with  regard  to  it;  and  if  A.  treats  with  B.  for  the  purchase 
of  an  estate  knowing  that  there  is  a  valuable  mine  under  it,  and  B. 
makes  no  inquiry,  there  is  authority  to  show  that  A.  ^s  not  bound 
either  at  Law  or  in  Equity  to  give  information  as  to  the  existence  of 
the  mine.  Now,  in  any  of  the  cases  here  suggested,  although  the  Moralist 
might  possibly  condemn,  our  Law  would  decline  to  give  redress.  Nbm 
omne  quod  licet  honeilum  at. 

"Ab  on  the  one  hand  there  may  thus  be  an  intention  to  mislead 
or  even  an  attempt  to  induce  a  person  unknowingly  to  sacrifice  his 
own  interest,  without  fraud  in  Law;  so,  on  the  other  hand,  legal  fraud 
may  exist,  without  any  serious  amount  of  moral  turpitude.  *  The  cases,' 
says  Parke,  B.,  in  Murry  v.  Mann  *  show  a  distinction  between  legsl 
and  moral  fraud.  For  instance,  where  a  person  purports  to  accept  a 
bill  of  exchange  by  procuration,  when  in  fact  he  has  no  such  authority, 
that  has  been  held  a  legal  fraud,  rendering  the  party  liable  to  an  action 
of  deceit,'  although   the  Jury  negatived  the  existence  of  fraud." 

§  9.  Whether  an  action  can  be  sustained  on  the  ground  of 
mere  le^al  fraud,  when  unaccompanied  by  any  degree  of  moral  fraud, 
has  been  much  discussed  in  the  Courts,  and  opinions  have  dif- 
fered.   In  Cornfoot  v.   Fowhe,^^  Lord  AUnger  was  of  opinion   that 
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kgal  fraud  alone  was  sufficient :  but  the  balance  of  authority  is 
certainly  the  other  way.  Tn  TAom  v.  Biffland,(^)  Parte,  B.  says— 
"  It  is  settled  Lav  that,  independently  of  duly,  no  action  will  lie  for  a 
misrepresentation,  unless  the  party  making  it  knows  it  to  be  untrue  and 
m/ikes  it  with  a  fraudulent  intention  to  induce  another  to  act  on  the  faith 
of  it,  and  to  alter  his  position,  to  his  damage.  This  appears  from  the 
cases  of  Bvans  f.  CoUina  and  Ormrod  ▼.  Huth,  which  have  perfectly  settled 
the  Law  on  that  point.  So  in  Wilde  ▼.  Qibaon,  it  was  contended,  that 
an  action  of  deceit  might  be  maintained,  without  proof  of  actual  fraud ; 
but  Lord  Campbell  answered.  From  that  position  I  entirely  dissent.  If 
you  mean  by  fraud,  an  intention  to  injure  the  party  to  whom  the  repre« 
sentation  is  made,  or  to  benefit  the  party  who  makes  the  representation, 
there  may  be  an  action  of  deceit  without  fraud;  but  there  must  be 
falsehood:  there  must  be  an  assertion  of  that  which  the  party  making 
it  knows  to  be  untrue;  the  scienter  must  either  be  expressly  alleged, 
or  there  must  be  an  allegation  that  is  tantamount  to  the  scienter  of 
the  fraudulent  representation,  and  this  allegation  must  be  proved  at  the 
trial;  and  his  Lordship  adds,  If  that  falsehood  is  stated,  without  any 
view  of  benefiting  the  person  who  states  the  falsehood,  or  of  injuring 
the  person  to  wtK)in  the  falsehood  is  stated,  in  one  sense  of  the  word 
,  yon  may  say  it  is  not  fraudulent  but  it  is  a  breach  of  a  moral  obli« 
gallon,  it  is  telling  a  lie ;  and  if  a  lie  is  told,  whereby  a  third  person 
is  prqndioed,  although  there  may  be  no  profit  to  the  person  who  tells 
it,  and  although  no  injury  was  intended  to  the  party  to  whom  it  is 
told,  but  a  benefit  to  a  third  person,  it  is  clearly  a  breach  of  moral 
obUgation,  and  is  a  fraud  which  will  support  an  action  of  deceit." 

In  Taylor  v.  AeAlon,(f)  Farke,  B.  expressly  says: 
"An  action  for  deceit  will  not  lie  without  proof  of  moral  fraud"  and 
his  judgment  discusses  shortly.  "The  action  was  brought  against  the 
defendants,  who  were  the  directors  of  the  Manchester  department  of  the 
Commercial  Bank  of  England,  for  false  and  fraudulent  representations 
alleged  to  have  been  made  by  them,  in  a  report  which  was  published, 
stating  in  substance  the  flourishing  state  of  the  bank.  It  is  alleged 
that  this  report  was  calculated  to  induced  persons  to  buy  shares,  and 
that  it  was  published  by  the  defendants  fraudulently,  with  the  view  to 
induce  persons  to  buy  shares;  that  the  plaintiff  had  bought  shares  up- 
on the  faith  of  it,  and  that  the  statements  contained  in  that  report 
were  untrue,  and  that  the  defendants  knew  them  to  be  untrue  at  the 
time  of  the  publication.    That  is  the  substance   of  the  first  count  of  the 
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declaration,  on  which  the  question  entirely  arises.  It  is  said  the  kara- 
ed  Judge  misdirected  the  jury  in  several  respects.  The  principal  objec- 
tion was,  that  he  told  them  it  was  necessary  they  should  be  satisfied 
that  a  fraud — that  is,  a  moral  fraud'-Ami  been  committed  by  the  de- 
fendants. It  was  oontended  by  Mr.  Knowlet,  that  it  was  not  necessary 
moral  fraud  should  be  committed,  in  order  to  render  these  persons  li- 
able; for  that  if  they  made  statements  for  their  own  }>enefit,  which  were 
calculated  to  induce  another  to  take  a  particular  step,  and  if  lie  did 
take  thai  step  to  his  prejudice  in  consequeooe  of  such  statements,  aad 
if  such  statements  were  fidse,  the  defendants  were  responsible^  thongk 
they  had  not  been  guilty  of  any  mornl  &aitd«  Indeed,  ke  said  the 
finding  of  the  jury  on  this  issue  would  warrant  the  position  he  took: — 
because  the  jury  found  the  defendants  not  guilty,  but  at  the  same  time 
said  they  begged  to  express  their  opinion  that  the  defendants  had  been 
guilty  of  ffroa  negUgenoi;  and  it  is  insisted  that  even  thati  aeeompani- 
ed  with  a  damage  to  the  plaintiff  in  consequence  of  that  gross  liegU* 
genoe,  would  be  sufficient  to  give  him  a  right  of  action.  From  tkis 
proposition  we  entirely  dissent;  beeause  we  are  of  opinioa  that,  ittte- 
pendently  of  any  contract  between  the  parties,  no  one  can  be  made  res- 
ponsible for  a  representation  of  this  kind,  unless  ti  be  /hiwWai^ 
$Mie.  That  is  the  doctrine  laid  down  in  FoiUy  ▼.  Wramtm^  wkcie,  bt 
the  first  time,  the  cases  on  this  subject  ware  oonsidtvid.  In  that  cmo 
Mr.  Justice  Qnm  differed  from  the  rest  of  the  Oonrt,  and  thought  ike 
Law  gave  no  remedy  for  fraud,  unless  there  was  a  oontrast  betweea  tke 
parties.  The  Conrt,  however,  heldi  that  if  a  person  told  that  whieh 
was  untrue,  and  told  it  for  a  fraudulent  purpose,  and  with  the  intea- 
tion  to  induce  another  to  do  an  act,  aad  that  act  was  done  to  the 
prejudice  of  the  plaintiff,  then  an  action  for  fraud  would  lie.  That  caae 
was  followed  by  Kaycraft  v.  Oreait/^  and  a  great  variety  of  otker  cases, 
and  it  must  now  be  considered  as  established  Law.  But  then  it  was 
said,  that,  in  order  to  constitute  that  fraud,  it  was  not  neceesaiy  to 
show  that  the  defendants  kneio  the  fact  they  stated  to  be  untrue  ;  that 
it  was  enough  that  the  fact  100$  untrue,  if  they  communicated  that  Uti^ 
for  a  deceitful  purpose ;  and  to  that  proposition  the  Court  is  prepared 
to  assent.  It  is  not  necessary  to  show  that  the  defendants  knew  tke 
fact  to  be  untrue ;  if  they  stated  a  fact  which  was  true  for  a  fraudulent 
purpose,  they  at  the  same  time  not  believing  that  fact  to  be  true,  in  that 
'  case  it  would  be  both  a  legal  and  moral  fraud/  In  Atiwod  v.  Smalt Jif) 
*  If  it  has  been  said  in  a  case  already  cited,  two  parties  enter  into 
a  contract,   and  if    one  of  them,  for  the  purpose  of  inducing  the  other 
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to  contract  with  him>  shall  state  tbat  which  U  not  true  .  in  point  of 
fact,  which  he  knew  at  the  time  he  stated  it  not  ta  be  true,  and  if, 
upon  that  statement  of  what  is  not  true,  and  what  is  known  by  the 
party  making  it  to  be  false,  this  contract  is  entered  into  by  the  other 
party,  then,  generally  speaking,  and  unless  there  is  more  than  that  in 
the  case,  there  will  be  at  Law  an  action  open  to  the  party  entering 
into  such  contract,  an  action  of  damages  grounded  upon  the  deceit;  and 
there  will  be  a  relief  in  Equity  to  the  same  party  to  escape  from  the 
contract  which  he  has  so  been  inveigled  into  making  by  the  false  re- 
presentation  of  the  other  contracting  party/' 

§  10.  From  these  cases  it  appears  that  though  there  may  be 
moral  fraud  which  shall  not  render  its  author  legally  liablei  there 
can  be  no  legal  fraud  (ff  wAici  moral  fraud  is  not  an  element. 
If  a  man  state  as  true  that  which  he  knows  to  be  untrue,  he 
is  guilty  of  a  direct,  wilful,  misrepresentation;  but  a  case  may 
arise  in  which  the  party  may  state  that  to  be  true  of  which  he 
had  no  positive  knowledge.  Here  he  may  either  believe  his  re- 
presentation to  be  true,  or  to  be  untrue.  In  the  latter  case,  that 
is,  if  he  did  not  believe  it  to  be  true»  and  put  it  forward  never- 
theless for  a  fraudulent  purpose,  the  fact  of  his  want  of  inowledge 
as  to  the  nntruth  of  his  statement,  would  not  protect  him.  He 
would  be  guilty  of  fraud  legal  and  moral.  But  suppose  the  pitfty 
puts  forward  the  statement  not  indeed  knowing,  but  believing  it 
to  be  true?  Here  it  seems,  the  party  is  not  responsible.  In 
Attwdod  V*  Smallf^^)  Lord  Brougham  has  laid  down  the  most  practi- 
cal and  nseful  rule  in  these  cases-^ 

"  Three  circumstances"  he  says  "  must  combine ;  it  must  appear,  first, 
tbat  the  representation  was  contrary  to  the  fact ;  secondly,  that  the  party 
making  it  knew  it  to  be  contrary  to  the  fact;  and  thirdly,  and  chiefly 
that  it  was  the  fedse  representation  which  gave  rise  to  the  contracting  of 
the  other  party — there  must  be  dolus  dans  locum  contraetui,  i.  e.  not 
merely  a  fraudulent  attempt  at  overreaching,  but  an  attempt  so  far  success- 
ful as  to  have  operated  as  an  inducement  to  the  other  party  to  contract.'* 

§  11>  If  the  party  be  under  any  duty  or  obligation  to  state 
the  truth  correctly,    an   action  will    lie    for    causing    loss  to  the 


(k)  The  history  of  this  eontest  between  the  Coniti  of  Ezcheqaor  and  Qaeen's  Beneh  will  be  found 

m  the  Note  to  the  (4  Ed.)  3  Snt  L.  0.  Cue  of  Patiey  t.  Freeman,  p.  81,  and  see  Note  to  Smith*i 
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Plaintiff  by  an  incorrect  statement,  independent  of  moral  firancF^ 
Such  duty  may  arise  from  the  fiduciary  relation  of  the  parties  j ,  pr 
in  contract,  where  the  representation  expressly  or  impliedly  forms 
part  of  the  agreement.  In  treating  this  subject  I  have  purposely 
refrained  from  embarrassing  the  text  with  any  reference  to  the  dis- 
tinctions between  forms  of  action,  as  it  bears  on  the  point.  I  mean 
as  to  declaring  either  upon  the  contract;  or  waiving  the  contract, 
and  bringing  an  action  for  the  tort  in  case  in  the  nature  of  an 
action  for  the  deceit;  in  which  case,  to  use  the  Pleaders  jargon, 
the  *  scientet^  must  be  laid  and  proved,  for  it  is  the  jit  of  the 
action.    In  this  country  the  Plaint  is  jsufficimit  ijt  it  states  the  TacTs. 

§  IS.  It  is  advisable  to  obtain  a  clear  conception  of  the  dif- 
ference between  a  mere  representation  and  a  ^warranty  before  proceed- 
ing further. 

"  Where  there  is  a  written  contract,  the  warranty  forms  a  part  of  the 
contract,  but  the  representation  is  collateral  to  the  contract,  and  may  be 
made  verbally,  though  the  contract  be  in  writing  ;  and  if  it  be  of  a 
fact,'  without  which  the  other  party  would  not  have  entered  into  the 
contract  at  all,  or  at  least  on  the  same  terms,  it  is  equally  effectual, 
if  untrue,  to  avoid  the  contract,  or  to  give  an  action  for  damages  on 
the  ground  of  fraud.  For  instance,  in  the  case  of  an  action  by  tte 
purchaser  of  a  public-house,  who  has  been  induced  to  buy  or  to  give 
a  greater  price  for  the  good  will  of  the  house,  by  a  representation  of 
the  extent  of  its  business,  if  that  representation  turns  out  to  |^be  [false, 
it  has  never  been  doubted  that  the  contract  is  void,  and^that  the  buyer 
may  recover  back  his  money  in  an  action  far  money  had  and  received 
to  his  use. 

*•  It  is  further  material  to  observe,  with  reference  to  the  distinction 
between  an  action  upon  the  case  for  a  false  representation  and  one  upon 
a  warranty,  that,  to  support  the  former,5;three  circumstances 'must 'combine: 
first,  it  must  appear  that  the  representation  was  xxmtrary  to  the  fact  ; 
secondly,  that  the  party  making  it  knew  it  to  be  contrary  te  the  faet ; 
and,  thirdly,  that  it  was  the  false  representation  which  gave  rise  to  tlie 
contracting  of  the  other  party.  In  the  latter  case  above  specified,  yix., 
that  of  an  action  ^for^  breach  of  warranty,  it  is  not  necessaryTlhat  all 
those  three  [circumstances  shoiAd  concur,  in ''order  |to  ground  an  action 
for  damages  at  Law  or  a  claim  for  relief  in  ^  Court  of^Equity;  for 
where  a  warrantyjis  given,  by  which  the  party  undertakes"  that  the  article 
sold  shall,  in  point  of  fact,  be  such  [as^  it  is  described,  [no  question  can 
be  raised  upon  the  scienter,  upon  the  fraud  or  wilful  misrepresentation.** 
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^'A  warranty/'  says  Lord  MangfieU  or  Stewart  v.  WUkin^^  "ex- 
tends to  all  faults,  known  and  unknown  to  the  seller.  The  Lead- 
ing case  of  Chandelier  v.  Lopu^^  offers  a  good  illustration.  There 
the  Defendant  sold  the  plaintiff  a  stone  which  he  affirmed  to  be 
a  Bezoar  stone,  but  which  proved  not  to  be  so.  No  action  was 
held  to  lie^  because  it  was  not  averred  and  proved  either  that 
he  hidew  it  was  not  a  Bezoar  stone,  or  that  he  warranted  it  to  be 
«  Bezoar  stone.  Had  he  warranted  it,  his  knowledge  would  have 
been  immaterial — but  there  being  no  warranty,  his  representation 
should  have  been  shown  to  have  been  untrue  within  his  own 
knowledge.  At  the  present  day  this  action  would  probably  have 
had  a  different  termination ;  for  every  affirmation  at  the  time  of 
the  sale  of  personal  chattels,  is  a  warranty,  if  it  was  so  intended; 
and  here  the^  Defendant  was  a  jeweller.  Or  if  an  action  were 
brought  in  tort,  the  fact  tliat  the  Defendant  was  a  jeweller  would 
be  almost  irresistible  evidence  of  the  scienter. 

§  13«  It  is  essential  to  bear  in  mind  the  distinction  between 
a  representation  and  a  wanranty.  An  espress  warranty  is  a  stipu- 
lation insetted  in  the  writing  on  its  face,  on  the  literal  truth  or 
fulfilment  of  which  the  validity  of  the  entire  contract  depends. 
Every  verbal  affirmation  at  the  time  of  the  sale  of  a  personal 
chattel  is  also  a  warranty,  as  above  stated,  and  there  are  oases 
of  implied  warranties,  though  nothing  is  expressly  said,  as  in  marine 
policies  of  assurance,  there  is  an  implied  warranty  of  seaworthiness 
at  the  time  of  the  vessel  starting  (except  in  time-policies)  Gibson 
V.  SmaUM)  Faweus  v,  SarsfieldSf)  Now  the  distinction  is  im- 
portant,  because  a  representation  is  held  to  be  satisfied  if  it  is  sub- 
stantially fulfilled;  but  a  warranty  must  be  literally  complied  with. 
So  where  a  broker  effected  an  insurance  on  a  ship  which  he  repre- 
sented "to  mount  twelve  guns  and  carry  twenty  men.''(*»)  This 
statement  was  held  to  be  substantially  answered  by  her  having  nine 
carriage  guns  and  sixteen  men,  besides  six  swivels  and  nine  boys, 
which  was  in  fact  a  stronger  armament  than  that  represented.  A  re- 
presentation may  be  equitably  and  substantially  answered,  says  Lord 
Man^ieldf  'but  a  warranty  must  be  i^ctly  complied  with.'(«)    Had 


(t)  4u  DoQgl.  SO.  (t)  20  Jttr.  665.  ib.  pt  I,  p.  405. 

{J)  2  Crok6  2.  8.  C.  2.  Sm.  L.  C.  110.      (m)  Pamton  v.  Wdton,  Cpwp.  787. 
{k)  17  Jar.  1181.  («)  Jk  ffaU  t.  SarUy,  T.  BL.  343. 
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this  very  representation  been  incorporated  into  the  terms  of  ike 
pofi^,  it  would  have  been  a  warranty,  and  the  policy"  would  tavt 
been  void  on  account  of  the  variance  between  the  actual  armament 
and  its  description. 

§  14.  Another  important  distinction  between  a  representation  and 
a  warranty^  is^  that  in  the  case  of  a  warranty  all^uestjpQ3  of  the 
materiality  or  immateriality  of  the  fact  are  excluded.  The  simple 
question/ {he  sole  inquiry   is: 

**  Is  it,  or  is  it  not,  warranted  that  the  fact  is,  or  shall  be  so  and 
so  ?  If  it  be,  then,  however  wholly  unimportant  the  fact  may  be  to  the 
risk,  however  little  its  existence  or  non-existence  may  have  influenced 
the  judgment  of  the  underwriter  as  to  the  rate  of  premium,  it  matters 
not ;  it  must  be  absolutely  true,  or  literally  performed,  otherwise  the 
policy  will  be  wholly  void  :  the  falsehood  of  a  representation,  on  the 
other  hafld,  will  produce  no  effect  on  the  policy  unless  the  fact  misre- 
presented be  material.'' 

§  15.  What  concealment  will  vitiate  a  policy  is  laid  down  ia 
the  Leading  case  of  Carter  v.  Boehtd^^  selected  by  SmUhJp)  Th^e 
Lord  Manifield  luminously  laid  down  the  general  law.  Insurance  is 
a  contract  upon  speculation. 

''The  special  facts,  upon  which  the  contingent  chance  is  to  be  com- 
puted, be  most  commonly  in  the  knowledge  of  the  insured  onlj :  the 
underwriter  trusts' to  his  representation,  and  proceeds  upb]n~oonffd|^ce 
that  he  does  not  keep  "back  any  droumstanoe  in  his  knowledge,  to  mis- 
lead  the  underwnTer  into  a  belief  that  the  circumstance  doeiT  not  exist, 
and  to  induce  hrdi  to  estimate  the  risk  as  if  it  did  not  exist.  The  keep- 
ing back  such  circumstance  is  a  fraud,  and  therefore  the  policy  is  voij^ 
Although  the  suppression  should  happen  thirough  mistake,  without  any 
fraudulent  intention ;  yet  still  the  underwriter  is  deceived,  and  the  policy 
is  void  ;  because  the  risk  run  is  really  different  from  the  risk  understood 
and  intended  to  be  run  at  the  time  of  the  agreement, 

"  The  policy  would  equally  be  void,  against  the  underwriter,  if  he  con- 
cealed ;  as  if  he  insured  a  ship  on  her  voyage,  which  he  privately  knew 
to  be  arrived  :  and  an  action  would  be  to  recover  the  premium. 

'*The  governing  principle  is  applicable  to  all  contracts  and  dealings. 

"  Good  faith  forbids  either  party,  by  concealing  what  he  privately  knows* 
to  draw  the  other  into  a  bargain  from  his  ignorance  of  that  fact  and 
his  believing  the  contrary. 

(0)  Bun.  1W6.  (p)  Vol  1,  ^  40S. 
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"  But  either  party  may  be  innocently  silent  as  to  grounds  open  to  both 
to  exercise  their  judgment  upon.  Jliud  est  celare ;  aliud,  iacere ;  neque 
emm  id  eii  eehre  quicquid  reiieeas  ;  »ed  cum  quod  U  icioi,  id  ignorart 
emolumenii  iui  cauiS  veli$  eo8,  quorum  intertii  id  scire. 

*'  This  definition  of  concealment,  restrained  to  the  efficient  motive  and 
precise  subject  of  any  contract,  will  generally  hold  to  make  it  void,  in 
favour  of  the  party  misled  by  his  ignorance  of  the  thing  concealed. 

^  There  are  many  matters,  as  to  which  the  insured  may  be  innocently 
silent ;  he  need  not  mention  what  the  underwriter  knows*  Scientia  utrin* 
que  par  pares  coniraheutes  facii. 

**  An  underwriter  cannot  insist  that  the  policy  is  Toid,  because  the  in* 
sared  did  not  tell  him  what  he  actually  knew ;  what  way  soever  he  came 
to  the  knowledge. 

<*The  insured  need  not  mention  what  the  underwriter  ought  to  know; 
what  he  takes  upon  himself  the  knowledge  of;  or  what  he  waives  being 
informed  of. 

*'The  underwriter  needs  not  be  told  what  lessens  the  risk  agreed  and 
understood  to  be  run  by  the  express  terms  of  the  policy.  He  needs  not 
be  told  general  topics  of  speculation :  as,  for  instance,  the  underwriter  is 
bound  to  know  every  cause  which  may  occasion  natural  perils ;  as,  the 
difficulty  to  the  voyage — the  kind  of  seasons— the  probability  of  lightning, 
hurricanes,  earthquakes,  &c.  He  is  bound  to  know  every  cause  which  may 
occasion  political  perils ;  from  the  ruptures  of  states ;  from  war,  and  the 
variotts  operations  of  it.  He  is  bound  to  know  the  probability  of  safety, 
from  the  continuance  or  return  of  peace ;  from  the  imbecility  of  the  enemy, 
through  the  weakness  of  their  councils,  or  their  want  of  strength,  &c. 

**  If  an  underwriter  insures  private  ships  of  war,  by  sea  and  on  shore, 
from  ports  to  ports,  and  places  to  places,  any  where,  he  needs  not  be 
told  the  secret  enterprises  they  are  destined  upon  ;  because  he  knows  some 
expedition  must  be  in  view  ;  and  from  the  qature  of  of  his  contract,  without 
being  told,  he  waives  the  information.  If  he  insures  for  three  years,  he 
needs  not  be  told  any  circumstance  to  show  it  may  be  over  in  two : 
or  if  he  insures  a  voyage,  with  liberty  of  deviation,  he  needs  not  be 
told  what  tends  to  show,  there  will  be  no  deviation. 

*'  Men  argue  differently,  from  natural  phenomena,  and  political  ap« 
pearanoes  :  they  have  different  capacities,  different  degrees  of  knowledge, 
and  different  intelligence.  But  the  means  of  information  and  judging  are 
open  to  both :  each  professes  to  act  from  his  own  skill  and  sagacity ; 
and,  therefore,  neither  needs  to    communicate  to  the  other. 

^'The  reason  of  the  rule  which  obliges  parties  to  disclose  is  to  pre- 
vent frand,   and  to  enooorage  good    faith.     It  is  adapted  to    such  facts 
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f)8  vary  the   nature   of    the  contract ;    which  one   privately  knows,  and 
the  other  is  ignorant  of,  and   has  no  reason  to  suspect. 

"  The  question,  therefore,  must  always  be  whether  there  was,  under 
all  the  circumstances  at  the  time  the  policy  was  underwritten,  a  fair 
representation ;  or  a  concealment  ;  fradulent,  if  designed  ;  or  ^though 
not  designed,  varying  materially  the  object  of  the  policy,  and  changing 
the  risk  understood  to  be  run." 

§  16.  Bat  the  rule  in  Equity  is  wider  than  at  Law.  Sir  /• 
liomilly,  M.  R.  Pulsford  v.  RicAards,(9^  says  as   follows  : 

"  The  ground  on  which  relief  is  asked  is  that  principle  of  Equity 
which  declares  that  the  wilful  misrepresentation  of  one  contracting  party, 
which  draws  another  into  a  contract,  shall,  at  the  option  of  the  person 
deceived,  enable  him  to  avoid  or  enforce  that  contract.  It  will  be  con* 
venient  in  the  present  case  to  state  my  view  of  this  principle  before 
applying  it  to  the  facts,  as  they  appear  to  be  established  by  the  evi- 
dence. The  case  of  this,  as  well  as  of  most  of  the  great  principles  on 
which  the  system  of  Equity  is  founded,  is  the  enforcement  of  a  care- 
ful adherence  to  truth  in  all  the  dealings  of  mankind,  "this  principle 
is  universal  in  its  application  to  cases  of  contract.  It  afifects*  not  merely 
the  parties  to  the  agreement,  but  also  those  who  induce  others  to  enter 
into  it.  It  applies  not  merely  to  cases  where  the  statements  were 
knowii  to  be  false  by  those  who  made  them,  but  to  cases  where  state* 
ments,  false  in  fact, '  were  made  by  persons  who  believed  them  to  be 
true,  if,  in  the  due  discharge  of  their  duty,  they  ought  to  have  knowii, 
or  if  they  had  formerly  known  and  ought  to  have ,  remembered  the 
fact  which  negatived  the  .representation  made — a  strong  illustration  of 
which  is  to  be  found  in  Burrowei  v.  ZockM  And  I  held  the  same  im 
JHoney  v.  Jordeni')  This  principle  applies  to  all  representations  made, 
on  the  faith  of  which  other  persons  enter  into  agreements  ;  so  that, 
whether  the  representation  were  true  or  false  at  the  time  when  it  was 
made,  he  who  made  it  shall  not  only  be  restrained  from  falsifying  it 
thereafter,  but  shall,  if  necessary,  be  compelled  to  make  good  the  truth 
of  that  which  he  had  asserted.  The  results,  however,  which  flow  from 
the  application  of  this  principle  differ  materially  in  different  cases.  In 
the  case  where  the  false  representation  is  made  by  one  who  is  no  party 
to  the  agreement  entered  into  on  the  faith  of  it,  the  contract  cannot 
be  avoided,  and  all  that  Equity  can  then  do  is  to  compel  the  person 
who  made  the  representation  to  make  good  his  assertion  as  far  as  *may 

is)  22  L.  J.  Ch.  669-6eS.  Story  f  198.  17  Jar.  86S. 

(r)  10  Vet.  470.  (#)  21.  L.  J.  Ch.  6S1,  893. 
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be  possible.     In  cases,  lioweYcr,  wbert  ibe  false   representation    is  made 
by  a  person  wbo  is  a  party    to  t]ie    agreement,  the  power  of    Equity 
is  more  extensive,  and  the  contract  itself  may  be  set  aside,  if  tbe  na- 
ture of  the  case  and  condition  of  the  parties  will  admit  of  it,  or   the 
persoif  who  made    the    assertion    may  be    compelled  to  make  it   good. 
The  distinction  between  the  cases  where  the  person  deceived  is  at   liberty 
to  avoid  the  contract,  and  w^ere  the  Court  will  affirm  it,    giving  him 
compensation    only,    is  not    very  clearly   defined.     This  question   usually 
arises  on  the  specific  performance  of  contracts  for  the  sale  of  property  ; 
and  the    principle  which    governs   the    cases,  though  it  is,  in    some  in- 
stances,  of   difficult  application,  and   leads  to  refined  distinctions,  is   the 
following,  namely,  that  if  (he    representation    made    be  one    which  can 
be  made  good,  the  party  to  the  contract  shall  be  compelled  to  jdo  so ; 
M  \f  ike  repreieniaiion  made    be  one    which   cannot  be    made  ffood,   the 
forty  deceived  ihall  be   at  liberty^  if  he  pleaiee,    to  avoid  the    contract. 
Thus,  if  a  man   misrepresents  the  tenure  or  situation    of    an  estate,   as 
if  he  says  an  estate  is  freehold  which  proves  to  be  copyhoTJ'  or  lease- 
hold, or  if  he  describes  it  as   situate  within   a  mile  of  some  particular 
4own,  wiien,  in^  truth,  it  is  several  miles   distailt,  such    a    misrepresen- 
tation of  {t^lrtt"  cannot  be  fliade  '  true,   would,  at    the  option  of  the 
party  deceive<i,  annul  the  ooutract';  but  If  the    property  be    subject  to 
incumbrances  *t(mi9ealed  from  the  purchaser,  the  seller  must    make  good 
his  statement  and  redeem  those  charges.     And  even  in    the   case  when 
tiie  property  is  subject  to  a  small  rent  not  stated,  or   the    rent  of  it 
is  somewhat  less  than  it  was  represented,   and  the  Court  does  not  an- 
mtl  the    contract,  but  compels  the    seller  to    allow  a    sufficient  deduc- 
tion from  the  purchase  money,  it  does  so    on  this     principle,   that    by 
these  means  he  in    fact  makes    good  his    representation,    and    that  the 
statement    made  was  not  such  as  in  substance  deceived  the  purchaser  as 
to  the  nature  and  quality  of  the  tliitng  he  bought.    With  respect  to  the 
character  or  nature  of  4he   misrepresentation    itself,    it  is    clear  that  it 
jaay  be  positive  or  negative— that  it  may  consist  as  much  in  the  sup- 
pression of  what  is  trvnr  -as-  in-  the  assertion  of  what  is  false ;    and   it 
is  almost  needless  to  'add  that  it  must  appear  that  the  person  deceiv- 
ed entered  into  the  contract  on  the  faith  of  it.    To  use  the  expression 
of  the  fioman  Law,  so  much  commented  upon  in  the  argument    before 
me,  it  JxStialk  be  a  representation    dam  locum   eontractui—ihtd  is,  a  re- 
prasentaiioA  giving    occasion  to  the    contract,  the    proper  interpretation 
of  which  appears  to  be  the  assertion  of    a  fact  on    which    tbe  person 
eaiering  mto'  the'  oontraot  relied,    and  in    the    absence  of  '  which  it  is 
reasonable  to    infer   he  would  not    have  entered  into  it ;    or  the  sup- 
pression  of  a  fa(;t,  the  knowledge  of    which  it    is    reasonable  to    infer 
would  have  made  him  abstain  from  the  contract  altogether." 
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§  17.  So  ia  Bis  work  on  the  Law  of  property  as  administer- 
ed  by  the  Hoose  of  Lords^  Sir  Edward  Sugden  (Lord  St.  Zeonardi) 
remarking  on  the  great  case  of  Small  v.  Mlwood/^)  writes  as  follows  :— 

"  In  the  great  case  of  Small  y.  MtwooM  the  groonds  upon  whidi  a 
purchaser  is  allowed  to  maintain  an  action  of  deceit  for  damagest  or  a 
bill  in  Equity  to  rescind  the  contract  on  the  ground  of  misrepresenta- 
tions out  of  the  written  contract,  were  agreed  to  by  all,  but  upon  the 
application  of  the  rule  to  the  conduct  of  vendors  and  purchasers,  direct- 
ly opposite  views  were  taken.  It  will  be  proper  to  state  the  Law  of  the 
case,  and  then  to  present  the  reader  with  such  a  general  view  otf  the 
merits  of  the  case  as  may  enable  him  to  apply  it  as  a  precedent  It 
was  laid  down  by  Lord  Lffndhunt^  C.  B.,  in  deciding  the  case,  that  as 
far  as  the  cases  of  Law  go,  where  a  misrepresentation  of  a  material  hiA 
not  within  the  observation  of  the  opposite  party  is  made,  the  person 
making  the  representation,  knowing  at  the  time  that  his  statements  are 
untrue,  under  such  circumstances  an  action  may  be  maintained  at  Law 
for  the  purpose  of  recovering  a  compensation  in  damages  for  the  iiguiy 
the  party  has  sustained,  notwithstanding  the  contract  was  in  writing, 
and  notwithstanding  those  particulars  may  be  no  part  of  the  terms  of 
the  written  contract.  If  that  be  so,  he  added,  it  would  follow  also  that 
in  a  Court  of  Equity  a  party  would  be  entitled  to  come  forward  bit 
the  purpose  of  obtaining  redress  in  order  to  get  rid  of  a  conir^ 
founded  on  such  fraudulent  misrepresentations.^  This  was  adopted  in 
the  House  of  Lords  by  Lord  Devon^i^)  who  justly  observed,  with  re- 
ference to  Lord  Xldon'i  observation  in  Edward*  v.  M'Le^Ji*)  that 
he  was  not  apprised  of  any  similar  decision,  that  we  may  find  an 
additional  reason  for  the  principle  that  nothing  but  the  most  dear 
and  decisive  proof  of  fradulent  representation,  made  under  such  otr- 
cumstances  as  show  that  the  contract  was  bssed  upon  them — such  a 
case  indeed  as  Lord  Eldon,  in  his  experience,  had  not  known  to  oocnr 
— would  justify  the  interference  of  a  Court  of  Equity.  Lord  CoUeiUumt 
C,  did  not  dissent  from  the  rule,  and  Lord  L^ndhuni  repeated  that 
he  considered  the  Law  to  be  clearly  settled,  that  where  representations 
are  made  with  respect  to  the  nature  and  character  of  the  property  wbidi 
is  to  become  the  subject  of  purchase,  affecting  the  value  of  that  pio- 
perty,  and  those  representations  turn  out  to  be  inoorreot  and  fals^-  to 
the  knowledge  of  the  party  making  them,  a  foundation  is  laid  for  main- 
taining an  action  in  a  Court  of  Common  Law  to  recover  damages  for 
the  deceit  so  practised,  and  in  a  Court  of  Equity  a  foundation  u  laid 
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for  Kttiiig  aside  the  eoniract,  which  was  founded  on  a  fradttlent  basiB.Cf) 
Xjord  3rou{^kam  staled  the  ride  i&  the  same  way,(')  and  added  that  the 
three  circumstanoei  must  combine,  first,  that  the  reprcBcntation  was 
wntrary  to  the  fact ;  secondly,  that  the  parly  making  it  knew  it  to  be 
contrary  to  the  fact;  and  thirdly  and  chiefly,  in  his  view  of  the  case, 
that  it  should  be  this  false  representation  which  gave  rise  to  the  con- 
tracting of  the  other  party.  After  discussing  the  cases,  he  added,  that 
the  inference  he  drew  from  them  was  this,  that  general  fradulent  con- 
duct signified  nothing,  that  general  dishonesty  of  purpose  signiied  botliing, 
that  attempts  to  overreach  went  for  nothing,  that  an  intention  and  de- 
sign to  deoeiTe  might  go  for  nothing,  unless  all  this  dishonesty  of 
purpose^  aU  this  fraud,  all  this  intention  and  design,  oould  be  connected 
with  the  particular  transaction,  and  not  only  connected  with  the  parti- 
cular transaction,  but  must  be  made  to  be  the  very  ground  upon 
which  this  transaction  took  place,  and  must  have  given  rise  to  this 
eontraet.  If  i  la^re  general  intention  to  overreach  were  enough,  he 
hardly  knew  a  oontnict  even  between  persons  of  very  strict  morality  that 
could  stand:  they  generally  found  the  case  to  be  that  there  had  been 
an  attempt  of  the  one  party  to  overreach  the  other,  and  of  the  other 
to  overreach  the  ilrst;  but  that  did  not  make  void  the  contract.  The 
party  must  not  only  hftte  been  minded  to  overreach*  bat  he  must  ac* 
tttsUy  hav^  overreached.  Lord  Wynfmd^\  said  that  be  could  not  quite 
agree  with  Lord  Brou^iam  that  in  6rder  to  set  the  oontract  aside  the 
parties  must  appear  to  have  been  induced  eniirelf  to  enter  into  it  by 
false  representations.  He  (Lord  Wynfori)  said,  if  the  parties  were  in- 
duced fradttlently  in  any  way,  although  they  might  have  other  reasons 
for  enteriog  into  the  contract,  if  the  strong  grounds  whidi  prevailed  on 
them  to  enter  into  the  contract  were  fraudulent  representations,  that  would 
give  an  action  in  a  Court  of  Law  for  deceit,  and  that  he  should  hope 
wouU  be  considered  as  a  sufficient  ground  in  a  Court  of  Bquity  to  set 
aside  such  contract. 

•*To  the  rule  of  Law,  as  qualified  and  expl^ned  in  the  House  of 
Lords,  no  exception  can  be  taken.'* 

And  in  the  celebrated  case  of  (3^(Ms  v.  2)'J&/e,(*)  Lord  CamphM 
expressly  dissented  from  the  position  that  an  action  of  deceit 
could  be  maintained  without  possitive  fraud,  and  the  counsel  fot 
the  respondent,  he  said,  acquiesced  in  the  view    that  this  was  to 


(jf)  6  Cls.  and  Fia.  W6.  W  8  Cla.  and  Fin.  60t. 

(,)  JW.  444.  W  2  y.  ««d  C.  N^S.  542,  S.  C. 

9  L 


242  «UGGI8TI0   FALSI* 

be  considered  as  if  it  were  an  action  of  deceit.  There  most  be 
a  falsehood  stated^  which  is  a  breach  of  moral  obligation,  and  that 
is  fraud,  which  will  support  an  action  of  deceit.  Lord  8t.  Leonardi 
commenting  upon  this  dictum  of  the  Honse  of  Lords,  with  which 
he  is  not  satisfied,  thus  speaks  of  Sir  W.  Grant's  decision  in  Ed- 
wards V.  McLeayM)  He  says  : — 

"  That  if  a  vendor  knows  and  conceals  a  fact  material  to  the  validity 
of  the  title,  relief  is  to  be  afforded  to  the  purchaser.  That  is  the  true 
rule.  If  (he  title  is  fairly  before  the  purchaser,  he  must  rely  on  his 
covenauts.  This  rule  does  not  require  any  representation.  If  the  seller 
knows  a  material  fact,  and  conceals  it,  that  is,  does  not  divulge  it,  he 
is  responsible  :  his  motive  is  unimportant  ;  he  is  bound  to  give  the  pur- 
chaser the  means  of  forming  a  judgment  on  the  title,  and  is  not  to 
decide  what  he  deems  it  necessary  to  disclo8e."('') 

§  14.  Let  us  now  turn  to  the  division  of  Fraud  into  Aetaal 
and  Constructive.  And  the  first  operates  either  by  way  of  eu^ffesth 
falsi  or  suppressio  veri, 

§  15.  The  suggestio  falsi:  the  misrepresentation  must  be  oC 
something  material.  The  most  copious  illustrations  of  this  doctrine 
are  to  be  found  in  the  Law  of  Vendor  and  Purchaser,  and  the 
Law  of  Marine  Insurance.  Storj/^')  furnishes  us  with  examples 
which  will  suffice. 

•*  Thus,  if  a  person,  owing  an  estate,  should  sell  it  to  another,  re- 
presenting that  it  contained  a  valuable  mine,  which  constituted  an  in- 
ducement to  the  other  side  to  purchase,  and  the  representation  were 
utterly  false,  the  contract  for  the  sale,  and  the  sale  itself,  if  completed, 
might  be  avoided  for  fraud  ;  for  the  representation  would  go  to  the  es- 
sence of  the  contract.  But  if  he  should  represent  that  it  contained 
twenty  acres  of  wood  land  or  meadow,  and  the  actual  quantity  was  only 
nineteen  acres  and  three  quarters,  there,  if  the  difference  in  quantity 
would  have  made  no  difference  to  the  purchaser  in  price,  value,  or  others 
vrise,  it  would  not,  on  account  of  its  immateriality,  have  avoided  the 
contract.  So,  if  a  person  should  sell  a  ship  to  another,  representing 
her  to  be  five  years  old,  of  a  certain  tonnage,  coppered,  and  copper- 
fastened,  and  fully  equipped,  and  found  with  new  sails  and  rigging; 
either  of  these  representations,  if  materially  untrue,  so  as  to  affect  the 
essence  or  value  of  the  purchase,  would  avoid  it.    But  a  trifling  differenoe 
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in  eiitor  of  these  iagrediente,  in  no  way  impairing  the  fair  value  or  price, 
or  not  material  to  the  purchaser,  would  have  i^o  such  effect.  Thus,  for 
inalance,  if  the  ship  was  half  a  ton  less  in  size,  was  a  week  more  than 
five  years  old,  was  not  copper-fastened  in  some  unimportant  place,  and 
was  deficient  in  some  trifling  rope,  or  had  some  sails  which  were  in  a 
very  slight  degree  worn  ;  these  differences  would  not  avoid  the  contract : 
for,  under  snch  circumstanoes  the  differences  must  be  treated  as  wholly 
inconsequential.  The  rule  of  the  civil  Law  would  here  apply  :  Bea,  bond 
fide  vendiia^  propter  mmimam  eauiam  inempta  fieri  uon  debet,'* 

*'  So,  if  an  executor  of  a  will  should  obtain  a  release  from  a  leg^atee 
upon  a  representation  that  he  had  no  legacy  left  him  by  the  will,  which 
was  false ;  or,  if  a  devisee  should  obtain  a  release  from  the  heir  at  law 
upon  a  representation  that  the  will  was  duly  executed,  when  it  was  not ; 
in  each  of  these  cases  the  release  might  be  set  aside  for  fraud.  But 
if,  in  point  of  fact,  in  the  first  case,  the  legacy,  though  given  in  the 
will,  had  been  revoked  by  a  codicil ;  or,  in  the  second  (»se,  if  the  will 
had  been  duly  executed,  though  not  at  the  time,  or  in  the  manner,  oc 
under  the  circumstances,  stated  by  the  devisee ;  the  misrepresentation 
would  not  avoid  the  release,  because  it  is  immaterial  to  the  rights  of 
eiiher  party." 

'*  In  the  next  place,  says,  the  misrepresentation  must  not  only  be  in 
something  material ;  but  it  must  be  in  something,  in  regard  to  which  the 
one  party  places  a  kuown  trust  and  confidence  in  the  other.  It  must  not 
be  a  mere  matter  of  opinion,  equally  open  to  both  parties  for  examination 
and  inquiry,  where  neither  party  is  presumed  to  trust  to  the  other,  but 
to  rely  on*  his  own  judgment.  Not  but  that  misrepresentation,  even  in  a 
matter  of  opinion,  may  be  relieved  against,  as  a  contrivance  of  fraud,  in 
cases  of  peculiar  relationship  or  confidence,  or  where  the  other  party  has 
jusUy  reposed  upon  it,  and  has  been  misled  by  it.  But  ordinarily,  mat- 
ters of  opinion  between  parties  dealing  upon  equal  terms,  though  falsely 
stated,  are  not  relieved  against ;  because  they  are  not  presumed  to  mis« 
lead,  or  influence  the  other  party  when  each  has  equal  means  of  infor- 
mation. Thus,  a  false  opinion,  expressed  intentionally  by  the  buyer  to 
the  seller,  of  the  value  of  the  property  offered  for  sale,  where  there  is 
no  special  confidence  or  relation,  or  influence  between  the  parties,  and, 
each  meets  the  other  on  equal  grounds,  reljing  on  his  own  judgment 
is  not  sufficient  to  avoid  a  contract  of  sale.  In  such  a  case  the  maxim 
seems  to  apply ;  Scientia,  utrinque  par,  pares  ecmtrahentei  facit.^* 

''But  it  is  otherwise,  where  a  party  knowingly  places  confidence  ia 
another,  and  acts  upon  his  opinion,  believing  it  to  be  honestly  express- 
ed.    Thus,  if  a  man  of   known  skill  and  judgment  in  paintings  should 
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•ell  a  fMcUire  to  aaoUier,  repvcsentiBg  it  to  bave  betn  painted  bj  sona 
emineBt  matter,  at,  for  .inttanoe,  bj  Bnbeoi,  Titian,  or  Corregio,  ancl 
it  should  be  false;  there  can  be  no  doubt,  that  it  wouM  be  a  mts^ 
lepretentation,  for  which  the  tale  might  be  avoided.  And  the  same 
prineiple  would  apply  in  a  like  ease,  if  he  shoold  fateelj  stale  bis 
opinion  to  be,  that  it  was  a  fenume  painting  of  a  great  master,  with 
an  intent  to  infiuenoe  the  buyer  in  the  purehase,  and  the  latter,  pladng 
eonfidenee  ia  the  tkill,  and  judgment,  and  assertion  of  the  seller,  should 
complete  the  purehase  on  the  faith  thereof.  But  if  tbe  seller  should 
truly  represent  the  painting  to  be  of  such  a  matter,  and  add,  that  it 
once  belonged  to  a  noblen>an,  or  was  filed  in  a  ehurcfa,  (which  eir- 
eamttanees  he  knew  to  be  ujntrue)  in  such  a  case,  if  tbe  vepreaenta- 
tion  of  these  collateral  circumstances  hid  no  real  tendency  in  th«  mind 
of  the  buyer  to  enbanee  or  iefiuenee  the  pnrohaee,  it  would  nol  arokl 
the  contEaet." 

§  16.  And  Cbancellor  Kent  in  bn  feanied  Commentaries  strik- 
ingly  puts  the   doctrine//) 

"When,  however,  the  means  of  information  relative  to  facts  and  cir- 
cumstances, affecting  the  value  of  the  commodity,  are  equally  accessible 
to  both  parties,  other,  tbe  disclosure  of  any  superior  knowledge  which 
one  party  may  have  over  the  other,  as  to  those  facts  and  circumstancesi 
is  not  requisite  to  the  validity  of  a  contract.  There  is  no  breach  of  any 
implied  confidence,  that  one  party  will  not  profit  by  his  superior  know- 
ledge as  to  facta  and  circumstances  open  to  the  observation  of  both 
parties,  or  equally  within  the  reach  of  their  ordinary  dibgence  ;  because 
neither  party  reposes  in  any  such  confidence,  unless  it  be  specially  ten- 
dered or  required.  Each  one,  in  ordinary  eases,  judges  for  himself,  and 
relies  confidently,  and  perhaps  presumptuously,  upon  the  sufficiency  of 
his  own  knowledge,  skill,  and  diligence.  The  Common  Law  afiTords  to 
every  one  reasonable  protection  against  fraud  in  dealing;  but  it  does 
not  go  to  the  romantic  length  of  giving  indemnity  against  the  conse- 
quences of  indolence  and  folly,  or  a  careless  indifference  to  the  ordinsTT 
and  accessible  meant  of  information.  It  reconciles  the  elaims  of  con- 
venience with  the  duties  of  good  faith,  to  every  extent  compatible  with 
the  interests  of  commerce.  This  it  does  by  requiring  the  purchaser  to 
apply  his  attention  to  those  particulars  which  may  be  supposed  within 
the  reach  of  his  observation  and  judgment ;  and  the  vendor  to  com- 
municate those  particulars  and  defects  which  cannot  be  supposed  to  be 
immedialely  within    tbe    reach  of   awsb  attention.    If  the  purchaser    be 
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wantiog  of  ftUeniion  to  these  pointi,  where  aitention  would  have  been 
tuficieftt  to  protect  him  from  aorpriae  or  impoaitioa,  the  mauM,  eamm, 
imfior^  ought  to  apply.  Breu  agaittit  thia  maxim  he  may  protido 
by  requiring  the  vendor  to  warrant  that  which  the  Law  would  not  im-* 
fij  to  be  warranted;  and  if  the  vendor  be  wanting  in  good  faith, 
*JPUki   Hnanda*  ia  a  rule  equaUy  enforced  at  Law  and  in  Equity." 

§  17.  But  even  where  the  misrepresentation  is  wilful,  yet  if  it 
18  of  such  a  nature  that  the  party  had  no  right  to  place  any  re- 
liance on  it  and  it  was  his  own  folly  to  credit  it,  he  has  used 
his  own  dbcretion  in  the  matter,  and  shall  have  no  relief.  In 
Vemon  v.  Keys/^)    Lord  EUenhorough  thus  expressed  himself. 

*'ir*  said  he  ''an  action  be  maintainable  for  such  a  false  representation 
of  the  will  and  purpose  of  another,  with  reference  to  the  purposed  sale,  should 
not  an  action  be  also  at  least  equally  maintainable  for  a  false  representa- 
tion of  the  party's  own  purpose?  But  can  it  be  contended,  that  an 
notion  might  be  maintained  against  a  man  for  representing,  that  he  would 
not  give,  upon  a  treaty  of  purchase,  beyond  a  oertain  sum ;  when  it 
could  be  proved,  that  he  had  said,  he  would  give  much  more  than  that 
sum.  And  supposing  also,  that  he  had  upon  such  treaty  added  as  a  reason 
for  his  resolving  not  to  give  beyond  a  certain  sum,  that  the  property  was  in 
his  judgment  damaged  in  any  particular  respect ;  and  supposing  further,  that 
it  could  be  proved  he  had,  just  before  the  giving  such  reason,  said  he  was 
satisfied  it  was  not  so  damaged  ;  would  an  action  be  maintainable  for  this  un- 
true representation  of  his  own  purpose,  backed  and  enforced  by  (his  false 
reason  given  for  it.  And  in  the  case  before  us»  does  the  false  repre- 
sentation, made  by  the  defendant,  of  the  determination  of  his  partners, 
amount  to  any  thing  more  than  a  falsely  alleged  reason  for  the  limited 
nnoimt  of  his  own  offer?  And  if  it  amount  to  no  more  than  this,  it 
sfaoold  be  shown,  before  we  can  deem  this  to  be  the  subject  of  an  ac- 
tion, that,  ia  respect  of  some  consideration  or  other,  existing  between 
tbe  parties  to  the  treaty,  or  upon  some  general  rule  or  principle  of  Law, 
tlie  party  treating  for  a  purchase  is  bound  to  allege  truly,  if  he  state 
ai  all,  the  motives,  which  operate  with  him  for  treating,  or  for  making 
the  oAnt,  he  in  fact  makes.  A  seller  is  unquestionably  liable  to  an  ac- 
tion of  deceit,  if  he  flraudulently  represent  the  quality  of  the  thing  sold 
to  be  othctr  than  it  is,  in  seme  particular,  which  the  buyer  has  not 
equal  means  with  himself  of  knowing;  or  if  he  do  so,  in  such  a  man- 
ner as  to  induce  the  buyer  to  forbeav  making  the  inquiries,  whieh  for 
his  own  security  and  advantage  he  would  otherwise  have  made.    But  is 
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a  buyer  liable  to  an  action  of  deceit  for  misrepresenting  the  lelter'a 
cbanoe  of  sale,  or  the  probability  of  his  getting  a  better  price  for  his 
commodity,  than  the  price,  which  such  proposed  buyer  offers?  I  am 
not  aware  of  any  case,  or  recognised  principle  of  law,  upon  which  sudi 
a  duty  can  be  considered  as  incumbent  upon  a  party  bargaining  for  a 
purchase.  It  appears  to  be  a  false  representation  in  a  matter  merely 
gratis  dictum  by  the  bidder,  in  respect  to  which  the  bidder  was  under 
no  legal  pledge  or  obligation  to  the  seller  fur  the  precise  accuracy  and 
correctness  of  his  statement,  and  upon  which,  therefore,  it  was  the 
seller's  own  indiscretion  to  rely;  and  for  the  consequeuces  of  which  re- 
liance,  therefore,  he  can  maintain  no  action." 

§  18.  This  passage  is  suggestive:  bat  Equity,  if  it  would  not 
set  aside,  would  not  specifically  enforce,  a  contract  under  such  cir- 
cuinstauces,  if  the  party  seemed  materially  to  have  been  influenced. 

§  19.  The  party  must  have  been  in  fact  misled  by  the  repre- 
sentation. If  he  knew  that  the  repesentation  was  false,  it  could 
not  influence  his  conduct.  He  is  the  victim  of  his  own  folly,  not 
of  another  man's  imposition.     Non  decipitur  qui  scU  se  decipi* 

§  20.  He  must  have  been  misled  to  his  injury;  for  Courts  of 
Equity,  says  Story,  do  not,  any  more  than  Courts  of  Law,  sit  for 
the  purpose  of  enforcing  moral  obligations,  or  correcting  uncon* 
scientious  acts,  which  are  followed  by  no  loss  or  damage.  It  has 
been  very  justly  remarked,  that,  to  support  an  action  at  law  for 
a  misrepresentation,  there  must  be  a  fraud  committed  by  the  de- 
fendant,  and  a  damage  resulting  from  such  fraud  to  the  plaintiff. 
And  it  has  been  observed  with  equal  truth  by  a  very  learned 
Judge  in  Equity,  that  "fraud  and  damage  coupled  together  will 
entitle  the  injured  party  to  relief  in  any  Court  of  Justice." 

§  21.  We  come  now  to  Suppresaio  vert:  concealment  of  tbt 
truth.  Here  the  concealment  must  operate  to  the  prejudice  of  an* 
other.  Nor  is  it  every  concealment  which  gives  a  cause  of  suit* 
The  suppression  of  facts  must  be  of  t^ose  which  one  partj  is 
bound  by  a  duty  to  disclose  to  the  other,  and  in  respect  to  which 
he  cannot  be  innocently  silent.    In  the  words  of  Cicero  : 

"  Aliud  at  celare,  aUud  tacen.  Neque  enim  id  est  celare,  quicquid 
reiiceoi;  %ed  cum,  quod  tu  acias,  id  ignorare  emolumenii  tui  casd  velie  eot, 
quorum  intersit  id  scire/* 
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§  ii.  Thi  doctrine  of  the  moralist  may  be  read  in  PalegM) 
**  To  advance*'  says  he^  "  a  direct  fialaehood  in  reoommendation  of  oar 
ware8»  by  asoribiag  to  them  some  quality,  which  we  know  they  have 
not,  is  dishonest.  Now  compare  with  this  the  designed  conceahnent  of 
some  fault,  whidi  we  know  they  ba?e.  The  motives  and  effects  of  actions 
are  the  only  points  of  comparison  in  which  their  moral  quality  can 
differ.  But  the  motives  in  these  two  oases  are  the  same,  namely,  to 
produce  a  higher  price  than  we  expect  otherwise  to  obtain;  the  effect, 
that  is,  the  prejndioe  to  the  buyer  is  the  same." 

§  23.  But  the  Law  does  not  go  so  far:  it  does  not  profess 
to  enforce  merely  moral  obligations,  and  its  rule  has  been  well 
laid  down  by  Lord  Thurlow  in  the  Leading  case  of  Fox  v. 
MachretkJ')     There  it  was  said— 

**That  if  A.,  knowing  there  to  be  a  mine  in  the  land  of  B.,  of 
which  he  knows  B.  to  be  ignorant>  should,  concealing  the  fact,  enter 
into  a  contract  to  purchase  the  estate  of  B.  for  a  price,  which  the 
estate  would  be  worth  without  considering  the  mine,  the  contract  would 
be  good;  because  A.>  as  the  buyer,  is  not  obliged,  from  the  nature  of 
the  oonkact,  to  make  the  discovery.  In  such  cases,  the  question  is 
not,  whether  an  advantage  has  been  taken,  which  in  point  of  morals 
is  wrong,  or  which  a  man  of  delicacy  would  not  have  taken.  But  it 
is  essentially  necessary,  in  order  to  set  a  side  the  transaction,  not  only 
tbat  a  great  advantage  should  •  be  taken,  but  also,  that  there  should  be 
some  obligation  on  the  party  to  make  the  discovery.  A  Court  of  Equity 
win  not  correct,  or  avoid  a  contract,  merely  because  a  man  of  nice 
honour  would  not  have  entered  into  it.  The  case  must  fall  within 
some  definition  of  fraud ;  and  the  rule  must  be  drawn,  so  as  not  to 
affect    the  general    transactions  of  mankind. 

*'The  true  definition,  then,  of  undue  concealment,  which  amounts  to  a 
fraud  in  the  sense  of  a  Court  of  Equity,  and  for  which  it  will  grant 
relief,  is  the  non-disclosure  of  those  facts  and  circumstances,  which  one 
party  is  under  some  legal  or  quitable  obligation  to  communicate  to  the 
ether;  and  which  the  latter  has  a  right,  not  merely  in  faro  comcieniia, 
hMi  jurii  ei  do  jure^  to  know." 

§  24.  Where  a  man  professes  to  sell  an  estate,  Inowing  that 
he  has  no  title  to  it,  or  conceals  mortgages,  or  other  incnm- 
brances   upon    it,   or    sells  a  house  or    ship,   knowing  it    to    have 

U)  Mot.  Ph.  B.  8.  Ch.  7. 
if)  ^  Br.  Ch.  C.  400,  S.  0.  8.  C«.  S20  S.  C.   T.  &  W.  L.  C.  ob  Eq.  Vol    I.  p.  92. 
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been  barnt  or  foundered,  the  sale  shall  not  stand.  For  here  there  is  a 
frandalent  concealment  intrinsic  in  the  contract. and  conatituting  its 
very  essence.  Fraun  in  reipsd.  Qui  taeei,  eamentire  videkit.  Prau9  mi 
eelare  /randem.  And  it  is  necessary  in  cases  of  this  wrt  to  consider 
whether  the  concealment  goes  to  the  intrinsic  contract,  or  is  «r* 
trinsie  to  it.  In  the  former  case,  the  contract  is  always  void; 
in  the  latter,  it  will  depend  upon  the  character  of  the  extrinsic 
circumstances  not  disclosed.  They  may  so  vitally  affect  the  contract, 
as  to  render  it  voidable :  or  they  may  be  of  such  trivial  character, 
as  not  to  affect  it,  at  least  in  the  eye  of  the  Law,  however  the 
matter  may   appear  to  the  mind  of  the  moralist. 

"There  is  often  a  material  distinction"  writes  Story ^U)  "between  dr- 
cumstanoes  which  are  intrinsic,  and  form  the  very  ingredients  of  the  con- 
tract, and  circumstances  which  are  extrinsic,  and  form  no  part  of  it,  although 
they  may  create  inducements  to  enter  into  it,  or  affect  the  value  or  pries 
of  the  thing  sold*  Intrinsic  circumstances  are  properly  those  which  belong 
to  the  nature,  character,  condition,  title,  safety,  use,  or  enjoyment,  &c.  of 
the  subject-matter  of  the  eontract;  such  as  natural  or  artifisial  defeets 
in  the  subject-matter.  Extrinsic  cireumstanees  are  properly  those  which 
are  accidentally  connected  with  it,  or  rather  bear  upon  it,  at  the  time 
of  the  contract,  and  may  enhance  or  diminish  its  value  or  price,  or 
operate  as  a  motive  to  make  or  decline  the  contract ;  such  as  facts 
respecting  the  occurrence  of  peace  or  war,  the  rise  or  fall  of  markets, 
the  character  of  neighbourhood,  the  increase  of  diminution  of  duties,  or 
the  like  circumstances." 

§  25  As  to  matters  intrinsic  to  the  contract,  unless  there  be 
misrepresentation  or  a  warranty,  the  rule  Caveat  Emptor  applies: 
though  it  is  perhaps  to  be  regretted  that  the  more  liberal  rule 
of  the  Boman  Law  was  not  followed  by  our  jurisprudents,  as  more 
nearly  approaching  to  the  moral  Code. 

**  The  Boman  Law  required"  says  Story^^)  "  the  utmost  good  faith  ui  all 
cases  of  contracts,  involving  mutual  interests;  and  it,  therefore,  not  only 
prohibited  the  assertion  of  any  falsehood,  but  also  the  suppression  of  afly 
facts,  touching  the  subject  matter  of  the  contract,  of  which  the  other  party 
was  ignorant,  and  which  he  had  an  interest  in  knowing.  In  an  especial 
manner  it  applied  this  doctrine  to  cases  of  sale;  and  required  that  the 
vendor  and  vendee  should  disclose,  each  to  the  other,  every  circumstance 
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#iUitn  bis  knowledge,  tonching  the  thing  sold,  which  either  had  an  in- 
terest in  knowing.  The  declaration  in  regard  to  the  vendor  (as  we  have 
aeen)  is;  Dolum  malum  a  se  ahe$Be  prattare  vendUor  debet;  qui  wn 
iaiitMm  in  esesi,  qui  ftUlendi  ctm$ct  ohtcurS  loquUur ;  ad  ^iam,  qui  in- 
iidiotS,  obwnri  di9$imulat ;  and  the  same  rule  was  applied  to  the 
vendee." 

§  28.  Bat  the  attention  of  the  Judge  is  always  to  be  directed 
to  the  relation  of  the  parties^  where  the  silence  is  in  fact  a  breach 
of  trust.  Thns  where  a  party  takes  a  guarantee  for  a  third  part/s 
acts,  any  concealment  of  material  facts  which  go  to  increase  the 
surety's  risk  will  void  the  gnarantee.C')  Copious  illustrations  of  this 
doctrine  are  to  be  found  in  the  decided  cases  upon  Marine  In- 
sorance,  where  the  assured  is  bound  to  disclose  every  fact  within 
his  knowledge :  or  the  underwriter  will  not  be  liable ;  and  whether 
they  are  concealed  by  accident  or  design,  the  concealment  equally 
voids  the   policy. 

§  29*  So  in  all  cases  where  the  relation  of  the  parties  imposed 
an  obligation  to  observe  towards  each  other  uberrima  fides.  So  is 
matters  of  family  arrangement :  in  transactions  between  .Trustee  and 
Cestui  que  trust;  Principal  and  Agent;  Partners;  and  the  like.  In 
illustration  of  this,  take  the  leading  case  of  Fox  v.  Maekreth  above 
referred  to,  where  ''a  trustee  for  the  sale  of  estates  for  payment  of 
debts,  who  purchased  them  himself,  by  taking  an  undue  advantage 
of  the  confidence  reposed  in  him  by  the  plaintiff  and  previous  to 
the  completion  of  the  contract  sold  them  at  a  highly  advanced 
price,  decreed  to  be  a  trustee,  as  to  the  sums  produced  by  the 
sebond  sale,  for  the  original  vendor/' 

{  SO.  •  This  case  has  established  the  rule^ 

"  That  a  purchase  by  a  trustee  for  sale  from  bis  cestui  que  trust,  al- 
though he  may  hare  given  an  adequate  price,  and  gained  no  advantage, 
shall  be  set  aside  at  the  option  of  the  cestui  que  trust,  unless  the  con- 
nection between  them,  most  satisfactorily  appears  to  have  been  dissolved, 
and  unless  all  knowledge  of  the  value  of  the  property  acquired  by  the 
trustee  has  been  communicated  to  his  cestui  qUe  trust.  "  It  is  foundeA" 
'*  observes  Lord  Eliony  upon  this ;  that  though  you  may  see  in  a  particu- 
lar case  that  the  trustee  has  not  made  advantage,  it  is  utteily  impossi- 
ble to  examine,  upon    satisfactory  evidence,    in    the    Power  of  the  Court 

(/)  Sm  iV:  B.  Ah,  C>.  t.  Ikifd,  19.  Jur:  et  ibicMai. 

3^ 
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by  which  I  mean  in  the  power  of  the  partiev)  in  ninety-nine  cuset  oiil 
of  a  hundred,  whether  he  has  noade  advantage  or  not.  Suppose  a  trustee 
buys  any  estate,  and,  by  the  knowledge  acquired  in  that  character,  dis^ 
covers  a  Taluable  coal-mine  under  it,  and,  locking  that  up  in  his  own 
breast,  enters  into  a  contract  with  tlie  eeHui  que  trust  ;  if  he  chooses 
io  deny  it,  how  can  the  Court  try  that  against  that  denial  ?  The  pror 
babillty  is,  that  a  trnstee  wlio  has  once  conceived  such  a  purpose  will 
never  disclose  it,  and   the  cestui  que  trust  will  be  elTcctually  defrauded. '*v") 

It  is  not  necessary  to  prove  an  under  price.  Whatever  may 
liave  been  the  price  paid,  a  principal  selling  to  his  agent  is  at 
liberty  to  set  aside  the  sale  on  equitable  grounds,  per  Sir  K  Sagden^  C.^ 
in  Murphy  t.  ffShea/^^ 

§  31.  Tins  doctrine  is  applied  to  all  persons  standing  in  fidnd' 
ary  relations  to  each  otlier.  Thus  an  Agent  or  Solicitor!'')  employed 
to  sell,  cannot  purchase  from  Iris  principal^  Unles  she  makes  it  clear 
that  he  has  furnished  his  employer  with  all  the  knowledge  which 
lie  himself  possessed ;  and  Courts  of  Equity  watch  those  transactions 
very  closely  indeed.  So,  an  agent  employed  to  purcliase,  purchasing 
for  himself,  .will  be  lield  a  Trustee  for  his  principal.  Nor  shall  he 
eren  make  a  profit  to  himself  in  the  transaction,  unless  with  the 
express  consent  of  his  employer.  Tn  the  Boat  India  Company  t, 
Henehmaniv)  Lord   TAurlaw  says— 

*'  If  being  a  factor  he  buys  up  goods,  which  he  ought  to  furnish  as 
factor  ;  and  instead  of  charging  factorage  duty,  or  accepting  a  stipulat- 
ed sahu'y,  he  takes  the  profits,  and  deals  .with  his  constituents  as  a 
merchant,  that  is  a  fraud,  upon  which  an  account  is  due." 

So  a  partner  purchasing  for  his  firm  shall  not  make  a  profit  in 
which  they  are  not  entitled  to  share.  An  agent  emplojedpn  a 
salary,  cannot  derive  a  profit  to  himself.  So  also  of  a  stock  broker 
paid  by  the  job,  employed  to  buy  or  sell  paper  or  stocks ;  so  execu- 
tors and  administrators  cannot  purchase  any  of  the  assets  of  the 
estates  they  represent  Neither  shall  they  receive  benefit  from 
compounding  mortgages  and  the  like  due  by  the  testator,  or 
intestate.  Assignees  of  ,Bankrupts  and  Insolvents  are  in  the  same 
position.  So  of  an  arbitrator.  In  Blenneriaeseil  v.  Day,(9^  "Lord 
JIannere  said— <- 

(m>  ExparU  Ittety.  t.  Fei.  627-  \o)  See  ffolmim  v.  Iq^s,  18  Jar.  839. 

(ir)  %  J.  and  L.  480.  (p)  1.  Yes.  Janr.  S89. 

(9)  8,  BaU  tnd  B.  116. 
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"  That  he  ehould  purchase  an  interest  m  those  rights,  upon  which  he 
was  to  adjudicate,  could  not  be  endured.  It  would  indeed  be  to  oorrupi 
the  Fountain,  and  it   would   not  only  contaminate  the  Award." 

So  also  in  respect  to  transactions  between  Guardian  and  Ward, 
Nor  can  a  Plaintiff,  in  a  suit  to  foreclose  a  mortgage,  be  allowed 
to   bid  at  the  sale^  without  express  leave  first  granted  by  the  Court. 

§  82.  We  have  already  had  occasion  to  allude  to  the  cases  of 
lunatics,  infants,  and  persons,  non  compotes,  whether  from  weakness 
of  intellect,  or  not  being  m  juris,  from  age,  coverture,  and  the 
like. 

§  33.  The  ground  on  which  Equity  relieves  in  such  cases,  is 
Fraud :  for  such  persons  being  incapable  of  entering  into  any  valid 
contract,  it  behoves  parties  dealing  with  tliem  to  take  cognizajice 
of  their  condition,  and  if  in  spite  of  this  the  transaction  be  per- 
sisted in,  there  arises  a  very  strong  presumption  of  meditafed  im- 
position. No  persons  deserve  to  be  more  favoured  by  the  law  than 
those  who  are  too  helpless  to  protect  their  own  rights,  for  they 
are  powerless  against  the  designs  of  the  fraudulent,  the  cunning, 
the  avaricious,  the  heartless.  And  Equity  will  set  aside  the  most 
solemn  transactions  where  such  parties  are  interested,  wherever  there 
is  not  uberrima  fides  ;  though  it  will  uphold  the  transaction  where 
it  is  for  their  benefit^  even  against  those  who  seek  to  set  it  aside, 
on  the  ground  that  the  party  is  an  infant,  or  otherwise  not  std 
jurU,  Thus,  where  articles  have  been  entered  into  for  a  settlement 
previous  to  the  marriage  of  an  infant,  they  shall  not  be  held  bind* 
ing  on  her,  if  not  for  her  benefit ;  but  the  Court  will  decree  a 
strict  settlement  of  such  antenuptial  articles,  if  they  are  clearly  for 
her  benefit.  Thus  in  the  case  of  Moody  v.  Daskwoods^  infants,  heard 
in  the  Madras  Supreme  Court  during  the  3rd  Term  of  the  year  1858, 
where  the  question  was  whether  the  deceased  mother  of  the  infant 
plaiutifis  had  severed  a  joint  tenancy  by  her  executing,  while  an 
infant,  mivAes  of  settlement  previous  to  her  marriage,  by  which  she 
covenaiile?  on  coming  of  age  to  execute  a  regular  settlement,  the 
Court  held,  that  these  articles  and  the  covenant  (which  she  died 
without  executing)  in  point  of  law  operated  as  a  severance  of  the 
joint  tenancy,  and  the  terms  of  the  articles  being  for  the  benefit 
of  the  deceased  and  Iier  children,  the  Court  decreed  them  to  be 
specifically  perfornoed. 
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$  84.  So  with  respecfc  to  acta  done  under  the  influence  of  in- 
toxication. 

**  Although*'  says  Siory,  *'  it  is  regularly  true,  that  drunkenness  doth  not 
extenuate  any  act  or  offence,  committed  by  any  person  against  the  laws ; 
but  it  rather  aggravates  it,  and  he  shall  gain  no  privilege  thereby  ;  and 
although,  in  strictness  of  law,  the  drunkard  has  less  ground  to  avoid 
his  own  acts  and  contracts  than  any  other  non  compos  meniiet ;  yet 
Courts  of  Equity  will  relieve  against  acts  done,  and  contracts  made  by 
him,  while  under  this  temporary  insanity,  where  Hhey  are  procured  by 
the  fraud  or  imposition  of  the  other  party.  For  whatever  may  be  the 
demerit  of  the  drunkard  himself,  the  other  party  has  not  the  slightest 
ground  to  claim  the  protection  of  Courts  of  Equity  against  hia  own 
grossly  immoral  and  fraudulent  conduct. 

"  But  to  set  aside  any  act  or  contract  on  account  pf  drunkenness,  it  is 
not  sufficient,  that  the  party  is  under  undue  excitement  from  liquor.  It 
must  rise  to  that  degree  which  may  be  called  excessive  drunkenness,  where 
the  party  is  utterly  deprived  of  the  use  of  his  reason  and  understanding; 
for  in  such  a  case  there  can  in  no  just  sense  be  said  to  be  a  serious 
and  deliberate  consent  on  his  part;  and  without  tliis,  no  contract  or 
other  act  can  or  ought  to  be  binding  by  the  Law  of  nature.  If  there 
be  not  that  degree  of  excessive  drunkenness,  then  Courts  of  Equity  will 
not  interfere  at  all,  unless  there  has  been  some  contrivance  or  manage- 
ment to  draw  the  party  into  drink,  or  some  unfair  advantage  taken  of 
liis  intoxication,  to  obtain  an  unreasonable  bargain  or  benefit  from  him. 
For,  in  general.  Courts  of  Equity,  as  a  matter  of  public  policy,  do 
not  incline,  on  the  one  hand,  to  lend  their  assistance  to  a  person  who 
has  obtained  an  agreement  or  deed  from  another  in  a  state  of  intoxi- 
cation ;  and,  on  the  other  hand,  they  are  equally  unwilliing  to  assist 
the  intoxicated  party  to  get  rid  of  his  agreement  or  deed,  merely  on 
the  ground  of  hia  intoxication  at  the  time.  They  will  leave  the  parties 
to  their  ordinary  remedies  at  Law,  unless  there  is  some  fraudulent  con- 
trivance or  some  imposition  practised." 

§  86.  So  weakness  of  intellect,  not  positively  amounting  to  in- 
sanity  or  legal  incapacity,  constitutes  a  most  material  ingredient 
in  examining  whether  a  contract  has  been  entered  iiito  under  any 
tindue  influence.'  It  is  true  that  Courts  of  Equity  will  not  set 
themselves  up*  to  measure  men's  capacities  by  very  nice  rales  ; 
nor  will  they  relieve  against  what  are  called  hard  bargains,  or  aid 
the  rash  and  the  improvident;  but  yet  the  same  transaction  which 
may   be  unimpeachable,  where   the  party  complaining  has  only  acted 
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improvidentl^^  may  gire  tm  to  a  presumption  of  fraud  or  circum- 
veniion,  where  it  has  been  entered  into  vith  a  party  of  weak  in- 
tellect. And  Lord  Wyn/ord  in  Blaci/ord  v.  ChruUani^)  laid  down 
the  Law  as  follows: — 

•'  The  Law,"  said  Lord  Wynford,  "  will  not  assist  a  n\an  who  is  cap- 
able of  taking  care  of  his  own  interest,  except  in  cases  where  he  has 
been  imposed  upon  by  deceit,  against  which  ordinary  prudence  could  not 
protect  him.  If  a  person  of  ordinary  understanding,  on  whom  no  fraud 
has  been  practised,  makes  an  imprudent  bargain,  no  Court  of  Justice 
can  release  him  from  it.  Inadequacy  of  consideration  is  not  a  sub- 
stantial ground  for  setting  aside  a  conveyance  of  property.  Indecfd, 
from  the  fluctuation  of  prices,  owiug  principally  to  the  gambling  spirit  of 
speculation  that  now  unhappily  prevails,  it  would  be  difficult  to  deter- 
mine what  is  an  inadequate  price  for  anything  sold.  At  the  time  of  the 
sale  the  buyer  probably  calculates  on  a  rise  in  the  value  of  the  article 
bought,  of  which  he  would  have  the  advantage.  He  must  not>  there- 
fore, complain,  if  his  speculations  are  disappointed,  and  he  becomes  a  loser, 
instead  of  a  gainer  by  his  bargain.  But  those,  who  from  imbecility  of 
mind  are  incapable  of  taking  care  of  themselves,  are  under  the  special 
protection  of  the  Law.  The  strongest  mind  cannot  always  contend  with 
deceit  and  falsehood.  A  bargain,  therefore,  into  which  a  weak  one  is 
drawn  uuder  the  influence  of  either  of  these,  ought  not  to  be  held  valid ; 
for  the  Law  requires,  that  good  faith  should  be  observed  in  all  transactions 
between  man  and  man." 

\  36.  The  doctrine^  therefore,  may  be  laid  down,  as  generally 
true,  that  the  acts  and  contracts  of  persons  who  are  of  weak  un- 
derstandings, and  who  are  thereby  liable  to  imposition,  will  be  held 
void  in  Courts  of  Equity,  if  the  nature  of  the  act  or  contract 
justify  the  conclusion  that  the  party  has  not  exercised  a  deliberate 
judgment,  but  that  he  has  been  imposed  upon,  circumvented,  or 
overcome,  by  cunning,   or  artifice,  or   undue   influence. 

§  37.  Cases  of  an  analogous  nature  may  easily  be  put,  where 
the  party  is  subjected  to  undue  influence,  although  in  other  res- 
pects of  competent  understanding.  As  where  he  does  an  act,  or 
makes  a  contract,  when  he  is  under  duress,  or  the  influence  of  ex- 
treme terror,  or  of  threats,  or  of  apprehensions,  short  of  duress. 
For  in  cases  of  this  sort  he  has  no  free  will,  but  stands  in  vinoulis. 
And    the   constant   rule   in    Equity   is,  that  where   a  party    is    not  a 

^r)L  Knapp.  77. 
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free  agent,  and  is  not  equal  to  protecting  himself^  the  CouPt  vill 
protect  him.  The  maxim  of  tl)e  Common  Law  is ;  Quod  alioi  bo* 
num  et  juatum  esl,  si  per  mm  vel  fratidem  petatur,  malum  el  in- 
juetum  efficUur.  On  this  account  Courts  of  Equity  watch  with  ex- 
treme jealousy  all  contracts  made  by  a  party  while  under  impri- 
sonment; and  if  there  is  the  slightest  ground  to  suspect  oppres* 
sion  or  imposition  in  such  cases,  they  will  set  the  contracts  aside. 
Circumstances  also  of  extreme  necessity  and  distress  of  the  partji 
although  not  accompanied  by  any  direct  restraint  or  duiess,  may, 
in  like  manner,  so  entirely  overcome  his  free  agency,  as  to  justify 
the  Court  in  setting  aside  a  contract  made  by  him  on  account  of 
some  oppression,  or  fraudulent  advantage,  or  imposition,  attendant 
upon   it.v')    Nihil  conseniui  tarn  contrarium  est  qimm  tie  alqne  melui. 

§  38.  Of  a  kindred  nature  to  the  cases  already  considered,  are 
cases  of  bargains  of  such  an  unconscionable  nature,  and  of  sucli 
gross  inequality,  as  naturally  lead  to  the  presumption  of  fraud,  im- 
position, of  undue  influence.  Tins  is  the  sort  of  fraud  to  which 
Lord  Ilardwicke  alluded  in  the  passage  already  cited,  wheu  he  said 
that  they  were  such  bargains  as  uo  roan  in  his  senses,  and  not 
under  delusion,  would  make  on  the  one  hand,  and  as  no  honest 
and  fair  man  would  accept  on  the  other,  being  inequitable  and 
unconscientious  bargains.  Mere  inadequancy  of  price,  or  any  other 
inequality  in  the  bargain  is  not,  however,  to  be  understood  as  con- 
stituting, per  ee,  a  ground  to  avoid  a  bargain  in  Equity.  For  Courts 
of  Equity,  as  well  as  Courts  of  Law,  act  upon  the  ground,  that 
every  person,  who  is  not,  from  his  peculiar  condition  or  circum- 
stances, under  disability,  is  entitled  to  dispose  of  his  property  in 
such  manner  and  upon  such  terms  as  he  chooses ;  and  whether 
his  bargains  are  wise  and  drscreet,  or  otherwise ;  or  profitable,  or 
unprofitable ;  are  considerations,  not  for  Courts  of  Justice,  but  for  the 
party  himself  to   deliberate  upon. 

Inadequacy  of  consideration  is  not,  then,  of  itself,  a  distinct  princi- 
ple of  relief  in  Equity.  The  Common  Law  knows  no  such  principle. 
Tiie  consideration,  be  it  more  or  less,  supports  the  contract.  Com- 
mon sense  knows  no  such  principle.  The  value  of  a  thing  is,  what 
it  will  produce;  and  it  admits  of  no  precise  standard.  It  must  be 
in  its  nature  fluctuating,  and  will  depend  upon  ten  thousand  difl*erent 
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circttfiiBtances.  One  man,  in  the  disposal  of  his  properly,  mny  sell 
it  for  less  tlian  anotlier  woald.  He  may  sell  it  nnder  pressure  to 
cironmstances,  which  may  induce  him  to  part  with  it  at  a  particular 
time.  Jf  Courts  of  Equity  were  to  unravel  all  these  transactions, 
they  would  throw  every  thing  into  confusion,  and  set  afloat  the  con* 
tracts  of  mankind.  Such  a  consequence  would  of  itself  be  sufficient 
to  show  the  inconvenience  and  impracticability,  if  not  the  injustice, 
of  adopting  a  doctrine,  that  mere  inadequacy  of  consideration  should 
form, a  distinct  ground  for    relief. 

Still,  however,  there  may  be  such  an  uuconscienableness  or  inadc« 
quaey  in  a  bai^ain,*  as  to  demonstrate  some  gross  imposition  or  some 
undue  influence;  and  in  such  cases  Courts  of  Equity  ought  to  in- 
terfere, upon  the  satisFactory  ground  of  fraud.  But  then  such  un- 
conscionableness  or  such  inadequacy  should  be  made  out,  as  would, 
(to  use  an  expressive  phrase,)  shock  the  conscience,  and  amount  in 
itself  to  conclusive  and  decisive  evidence  of  fraud.  And  where  therQ 
are  other  ingredients  in  the  case  of  a  suspicious  nature,  or  pecu- 
liar relations  between  the  parties,  gross  inadequacy  of  price  must 
necessarily  furnish  the  most  vehement  presumption  of  fraud. 

(  39.  The  leading  case  upon  this  point  is  that  of  the  Earl  of  Ches-^ 
ierfield  v.  Sir  Abraham  Jans^enf^)  already  referred  to.  The  whole 
case  and  the  note  appended  should  be  studied  in  Tudor  and  White's 
Leading   Cases. 

f  40.  To  come  now  to  cases  of  constructive  Frauds :  which  are 
thas  explained  by  Story. 

**  By  constructive  frauds  are  meant  such  acts  or  contracts,  as,  though 
not  originating  in  any  actual  evil  design  or  contrivance  to  prepetuate 
a  positive  fraud  or  injury  upon  other  persons,  are  yet,  by  their  ten- 
dency to  deceive  or  mislead  other  persons,  or  to  violate  private  or  public 
confidence,  or  to  impair  or  injure  the  public  interests,  deemed  equally 
reprelieosible  with  positive  fraud,  and  therefore  are  prohibited  by  Law, 
as  within  the  same  reason  and  mischief,  as  acts  and  contracts  done  malo 
animo.  Although,  at  first  view,  the  doctrines  on  this  subject  may  seem 
to  be  of  an  artificial,- if  not  of  an  arbitrary,  character;  yet  upon  closer 
observation,  they  will  be  found  to  be  founded  in  an  anxious  desire  of 
the  Law   to  apply  the  principle  of  preventive  justice,  so  as  to   shut  out; 
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the  induoemenU  to  perpetrate  a  irrong,  rather  thnn  to  rely  on  men  re- 
medial justice,  after  the  wrong  has  been  committed.  By  disarnking  the 
parties  of  all  legal  sanction  and  protection  for  their  acts,  they  suppress 
the  temptations  and  encouragements,  which  might  otherwise  be  found  too 
strong  for  their  virtue. 

"  Some  of  the  cases  under  this  head  are  principally  so  treated, 
because  they  are  contrary  to  some  general  public  policy,  oc  to 
some  fixed  artificial  policy  of  the  Law.  Others,  again,  rather  grow  oat 
of  some  special  confidential  or  fiduciary  relation  between  the  parties,  or 
some  of  them,  which  is  watched  with  especial  jealousy  and  .solicitude, 
because  it  aifbrds^the  power  aitd  the  means  of  taking  undue  advantage, 
or  of  exercising  undue  influence  over  others.  And  •othere  again  are  to 
a  mixed  character,  conibining  in  some  degree,  the  ingredients  of  the 
preceding  with  others  of  a  peculiar  nature  ;  but  they  are  chiefly  pro- 
liibited,  because  they  operate  substantially  as  a  fraud  upon  the  pri?ate 
rights,  interests,  duties,  or  intentions  of  third  persons;  or  unoonscienti- 
ously  compromit,  or  injuriously  aff'ect,  the  private  interests,  rights,  or 
duties  of  the  parties  themselves."  And  wherever  any  thing  is  forbidden, 
the  Law  will  not  connive  at  its  evasion  by  any  cirouitous  route,  its 
accomplishment  by  cunningly  devised  means  which  may  themselves  be 
apparently  lawful  and  harmless.  Qudndo  aliquid  prohibetkt,  prohibeiur 
el  omne  per  quod  devenilUr  ad  illud." 

5  41.  The  first  class  void  against  public  policy  are  contracts 
in  respect  of  marriage;  whether  to  bring  marriages  about^  which 
are  called  Marriage  firokage  contracts^  or  conditions  in  restraint  of 
mhrriage  in  general.  These  matters  ute  not  likely  to  occur  iti  the 
practice  of  the  Indian  Judge,  and  may  therefore  be  noticed  cur- 
sorily. 

$  42.  As  to  Marriage  Brokage  contracts.  Suffice  it  to  sty 
that  they  are  utterly  void,  in  whatever  form  they  may  appear,  or 
in  whatever  language  they  may  be  couched. 

"Be  the  foundation  of  the  dotjtrine,"  says  Sldrey,  "  however,  Vhat  it 
may,  it  is  no^  firmly  established,  that  all  stich  Marriage  Brokage  cod- 
tracts  are  utterly  void,  as  against  public  policy;  so  mUch  so,  that  they 
are  deemed  incapable  of  confirmation;  and  even  money  paid  under  them 
may  he  recovered  back  again  in  a  Court  of  Equity.  Nor  will  it  ttuikt 
'>ny  difference,  that  the  marriage  is  between  persons  of  equal  rank,  and 
fortune,  and  age;  for  the  contract  is  equally  open  to  objection  upon 
general  principles,  as  bf  dlingerous  consequences.*' 
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§  43.  Earther,  it  is  a  oonstractive  fraud  upon  marital  rights  for  a 
woman  in  contemplation  of  marriage  to  settle  her  separate  propertj 
to  her  own  nse,  without  the  knowledge  of  her  intended  husband.  This 
case  is  not  likely .  to  arise  in  practice,  and  1  shall  therefore  simplj 
Tefer  to  the  case  of  Couniesi  of  Slraihmore  v.  Bowe9,(^)  which  will 
be  found  in  the  1st  Vol:  oi- Tudor  and  WAitet  L.  C.  in  Equity  p. 
325,  where  the  whole  Law  on  this  point  is  discussed  in  the  Notes. 

{  44«  The  other  branch  of  this  subject  is  that  of  conditions  in 
Testraint  of  marriage.  Here  again  it  will  suffice  to  refer  to  the 
great  case  of  ScoU  v.  Tyleri*)  which  has  been  selected  of  Tudor 
and  WAUe.W  There  the  whole  history  of  the  Law  is  traced. 

§  45.  But  while  the  Law  refuses  to  sanction  any  condition  in 
restraint  of  marriage  in  general,  it  will  uphold  conditions  which 
lay  down  such  reasonable  and  provident  restrictions  as  tend  to  pro- 
tect the  individual  from  hasty  and  rash  marriages. 

§  46.  A  condition  annexed  to  a  gift  to  a  woman  to  induce  her 
to  separate  from  her  husband  is  void  as  being  against  public 
policy.  But  an  annuity  to  a  widow  durante  viduitaU  is  good.  So 
a  general  condition  in  restraint  of  marriage  with  the  Testator's 
widoir  ww*^  upheld.  Until  the  Hindoos  generally  recognize  the 
legality  of  remarriage  of  widows,  this  is  not  likely  to  call  for  much 
attention  [at  the  hands   of  the   Judge. 

)  47.  The  next  illustration  of  constructive  frauds,  void  as  be- 
ing against  public  policy,  may  be  taken  from  conditions  in  re- 
straint of  trade  generally.  These  contracts  are  not  likdy  to  occur 
in  the  interior,  and  it  may  suffice  therefore  to  call  the  attention 
of  the  reader  to  the  case  of  Mitchell  v.  Reynolds,^^^  which  together 
with  a  luminous  note,  will  be  found   in  Smith's  L.  C.W 

$  48.  But  a  clear  distinction  is  drawn  between  covenants  not 
to  trade  generally,  and  covenants  not  to  trade  in  particular  named 
localities,  or  with  certain  specified  classes  or  individuals.  So  in  Mai- 
Ian  V.  lfay,(y)  it  was   held  that : 


(ii)  1.  Vc«.  Jnr.  22.  («)  1  P.  Wm  181. 

(p)  Vol.  2,  page  165.  (*)  lit  Vol  p.  289. 

iy)  XI.  M.  wd  W.  653. 
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''  Every  restraint  of  trade  which  is  larger  than  what  is  required  for 
the  necessary  protection  of  the  party  with  whom  the  contract  is  made, 
is  unreasoDable  and  void,  as  iojurious  to  the  interests  of  the  public,  on 
the  ground  of  public  policy." 

§  49.  So  engagements  by  parties  not  to  bid  against  each  other 
at  public  auction  cannot  be  sustained.  So  if  puffers  or  secret  bid- 
ders enhance  the  price  at  an  auction.  So  if  the  auctioneer  pur- 
chases in  for  himself,  a  practice  too  prevalent  in  Madras. 

§  50.  So  the  assignment_of  half  pay  .of  an  officer  is  void.  See 
DavU  V.  Duie  of  Marlborqnj/iS'^)    See  also  NMt  v.  Kinps  CollegeS*) 

5  51.  So  of  wager  contracts,W  See  the  Bombay  Opium  Case.  With 
regard  to  gambling~the  Boinan  Law  c6ntamed~a  wholesome  provi- 
sion.W  '  '  " ~" 

Fictum  in  alecB  lusu,  non  poue  conveniri.  M,  si  solvent,  kabere 
repeiitionem,  turn  ipsum,  quam  hceredes  ejus  adversus  fnciorem  et  ttjus  heere- 
des ;  idque  perpeiuo,  ei  eliam  post  triginta  annos.  Thirty  years  was  the 
general  limitation  of  rights  in  other  cases. 

§  52.  So  of  contracts  tending  to  maintenance  or  champerty.  These 
practices  are  only  too  common  in  India,  and  suits  are  constantly 
promoted  and  fomented  by  the  malicious  or  corrupt  interference  of 
third  parties. 

"  Maintenance,"  says  Blachstone  "  is  punished  in  the  same  manner  :  (as 
champerty)  being  a  bargain  with  a  plaintiff  or,  defendant  campum  partire,  to 
divide  the  land  or  other  matter  sued  for  between  them,  if  they  prevail  at 
Law  ;  whereupon  the  champertor  is  to  carry  on  the  party's  suit  at  his 
own  expense.  Thus  champart,  in  the  French  Law,  signifies  a  similar 
division  of  profits,  being  a  part  of  the  crop  annually  due  to  the 
landlord  by  bargain  or  custom.  Li  our  sense  of  the  word,  it  signi- 
fies the  purchasing  of  a  suit,  or  right  of  suing :  a  practice  so  much 
abhorred  by  our  Law,  that  it  is  one  main  reason  why  a  chose  in 
action,  or  thing  of  which  one  hath  the  right  but  not  the  possesion* 
is  not  assignable  at  Common  Law ;  because  no  man  should  purchase  any 
pretence  to  sue  in  another's  right.  These  pests  of  civil  society,  that 
are  perpetually  endeavouring  to  disturb  the  repose  of  their  neighbours, 
and  officiously  interfering  in  other  men's  quarrels,  even  at  the  hazard 
of  their  own    fortunes,    were    severely  animadverted    on    by  the  Boman 

is)  1  Sw.  74,  97.  {h)  8  and  9  Vic.  C.  109,  ^  18. 

(a)  xi.  Jur.  506.  and  ib.  pt.  3,  p.  503.  {e)  Cod.  1.  3.  Tit.  43. 1  1. 
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liaw :  '  qui  impnA$  eaunt  i»  aUem&m  Uiemt  ui  quicquid  ex  eondemna- 
iione  in  rem  ipsim  redachm  fuerii  inter  com  commmicaretur,  lege  Jmlid 
de  vi  privaid  tenexhtr  ;*  and  they  were  punished  by  the  forfeiture  of  a 
third  part  of  their  goods,  and  perpetual  infamy." 

In  Proseir  v.  Edmandsi^  it  was   held  that— 

**  An  assignment  of  a  bare  right  to  file  a  bill  in  Equity  for  a 
fraud  committed  on  the  assignor,  is  contrary  to  sound  policy,  and  void: 
therefore,  where  J,,  who  was  entitled  to  certain  property  under  his 
father's  will,  for  a  yaluabie  consideration^  assigned  the  whole  of  that 
property  (except  a  reversionary  interest  in  the  funds)  to  ^.,  his  father's 
executor,  and  afterwards  assigned  the  whole  of  his  interest  under  his 
father's  will  (including,  therefore,  the  rerersionary  interest)  to  C.—Held, 
that  O,  could  not  maintain  a  bill  to  set  aside  the  first  assignment,  on 
the  ground  of  fraud  committed  by  B.  against  J.,  the  latter  refusing  to 
join  as  plaintiff  in  the  suit. 

**  A  chose  in  action,  not  coupled  with  any  partial  interest  in  pos- 
session, and  which  cannot  be  reduced  into  possession  without  a  suit,  is 
not  assig^uable  in  Equity. 

"  Courts  of  Equity  will  give  no  encouragement  to  contracts  which 
savour  of  maintenance  or  champerty,  though  such  contracts  may  not  be 
within  the  strict  legal  limits  assigned  to  those  offences." 

§  53.  The  question  of  maintenance  and  champerty  has  been  several 
times  before  the  Madras  Sudder  Oourt  within  the  last  three  years. 
It  will  be  found  discussed  in  the  following  cases.  '8.  A.  57  of 
1857,  S.  E.  for  1858,  p.  46,  S.  A.  44  of  1858,  S.  E.  for  1858. 
p.  151,  S.  A.'  129  of  129  of  1856,  S.  E.  for  1856,  p,  204,  S. 
A.  115  of  1858,  S.  E.  for  1859,  p.  8.  It  is  to  observed  how- 
ever that  the  doctrine  of  maintenance  and  champerty  has  under- 
gone much  modification  in  England  since  the  time  when  Blachetane 
mrote.  The  ^following  observations  from  the  Jurist  for  1857,  (pt. 
%  p.  171)  may  be  usefully  perused. 

''Few  branches  of  our  law  have  undergone  greater  modification  by 
change  of  opinion  alone,  and  without  any  statutory  interference,  than  that 
-which  relates  to  the  maintcDancft  of  suits  and  actions.  So  jealous  formerly 
were  our  judges  of  the  intervention  of  third  parties  in  litigation,  that 
they  adopted  and  promulgated  views  upon  the  subject  which  at  the  pre- 


{d)  1,Y.  andC.p.481. 
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lent  day  appear  to  be  absurd  and  extreme.  The  -  influenoe  exercised  by 
power  and  wealth  oyer  witnesses,  jarors,  and  4t  mty  be  judges,  was 
donbtles  stronger  in  former  •  times  than  in  our  own,  and  often  to  strong 
and  so  corrupt  as  to  work  manifest  injustice;  but  still  we  can  hardly 
understand  the  state  of  society  in  which  it  was  considered  necessary,  by 
judicial  decision,  to  bring  within  the  offence  of  maintenance  such  apparently 
innocent  acts  as  to  persuade  one  to  be  counsel  for  another  gratis — ^to 
go  with  another  to  inquire  for  a  person  learned  in  the  law — for  a  juror 
to  solicit  a  judge  to  give  judgment  according  to  the  Terdict^-Cor  a  man 
of  power  and  interest  to  stand  by  another  while  his  cause  was  being  tried, 
though  he  said  nothing— or  for  a  man  of  power,  not  learned  in  the  law,  triUft^ 
another,  who  asked  his  advice,  that  he  had  a  good  title:  The  extreme  opi* 
nions,  however,  which  prevailed  upon  this  subject  are  doubtless  long  since  ex- 
ploded, but  the  effect  of  the  old  doctrine  of  maintenance  is  still  felt 
in  the  rule  upheld  by  our  common-law  Courts,  that  a  chose  in  action 
is  not  assignable  so  as  to  give  the  assignee  a  right  of  action  in  his 
own  name*  Upon  this  point  we  cannot  do  better  than  cite  the  dear 
and  forcible  observations  of  Buller,  J.,  in  Matter  v.  Miller,  (4  T.  K. 
820,  340).  ''It  is  laid  down/'  said  that  learned  Judge,  "in  our  old 
books,  that  for  avoiding  maintenance  a  chose  in  action  cannot  be  as- 
signed or  granted  over  to  another.  The  good  sense  of  that  rule  seems 
to  me  to  be  very  questionable,  and  in  early  as  well  as  modem  timet 
it  has  been  so  explained  away,  that  it  remains  at  most  only  an  ob- 
jection to  the  form  of  action  in  any  case.  In  2  Boll.  Ab.  45,  46,  it 
is  admitted  that  an  obligation  or  other  deed  may  be  granted  to  that 
the  writing  passes;  but  it  is  said  that  the  grantee  cannot  sue  for  it 
in  his  own  name.  If  a  third  person  be  permitted  to  acquire  the  in- 
terest in  a  thing,  whether  he  is  to  bring  the  action  in  his  own  nanae 
or  in  the  name  of  the  grantor  does  not  seem  to  me  to  affect  the 
question  of  maintenance.  It  is  curious,  and  not  altogether  useless,  to  aee 
how  the  doctrine  of  maintenance  has  from  time  to  time  been  received 
at  Westminster  Hall.  At  one  time  not  only  he  who  laid  out  money 
to  assist  another  in  hit  cause,  but  he  that  by  his  friendship  or  in- 
terest  saved  him  an  expense  whieh  he  would  otherwise  have  been  put 
to,  wiit  held  guilty  of  maintenance.  (Bro.  Ab.,  tit.  '  Maintenance,' 
7,  14, 17,  &c.)  Nay,  if  he  officiously  gave  evidence  it  was  maintenance; 
so  that  he  must  have  had  a  subpoena*  or  suppress  the  truth.  That 
such  doctrine,  repugnant  to  every  honest  feeling  of  the  human  heart, 
should  be  soon  laid  aside  must  be  expected.  Accordingly  a  variety  of 
exceptions  was  soon  made;  and,  amongst  others,  it  was  held,  that  if 
a  person  has  any  interest  in  the  thing  in  difference,  though  on  con- 
tingency only,  he  may  lawfully  maintain  an  action  on  it.    (2  BoU.  Ab, 


ON    MAINTBNAKCS.  261 

115.)  But>  in  the  midet  of  all  these  doctrines  on  maintenance,  thera 
was  <me  eaae  in  which  the  Conrte  of  law  allowed  of  an  aaeignment 
of  a  chose  in  action^  and  that  was  in  the  case  of  the  Crowa;  for 
the  Ck>arta  did 'not  leel  themaelves  bold  enough  to  tie  up  the  proper- 
ty of  the  GrowB,  or  to  proTcnt  that  from  being  transferred.  (8  Leon. 
193;  S  Cro.  188.)  Courts  of  Equity  from  the  eariiest  times  thought 
the  doetrme  too  absurd  for  them  to  adopt,  and  therefore  they  always 
acted  in  direct  contradiction  to  it;  and  we  shall  soon  see  that  Court* 
of  law  also  ritered  their  language  on  the  subject  very  much.  In  12 
Mod.  554|  the  Court  speaks  of  an  assignment  of  an  apprentice  or  an 
atrngamfnt  of  a  bond  as  things  which  are  good  between  the  parties* 
and  to  which  they  must  give  their  sanction,  and  act  upon.  So  an 
assignment  of  a  chose  in 'action  has  always  been  held  a  good  considera- 
tion for  a^  promise.  It  was  so  in  1  Roll.  Ab.  29 ;  Sid.  212 ;  and 
Jones,  282;  and  lastly,  by  all  the  judges  of  England  in  MouUdaU  v. 
BirehaU,  (2  Bl.  820),  though  the  debt  assigned  was  uncertain.  After 
these  cases  we  may  venture  to  say  that  the  maxim  was  a  bad  one, 
and  that  it  proceeded  on  a  foundation  which  fails.  But  still  it  must 
be  admitted,  that  though  the  Courts  of  law  have  gone  the  length  of 
taking  notice  of  assignments  of  choses  in  action,  and  of  acting  upon  them, 
\et  in  many  cases  they  have  adhered  to  the  formal  objection,  that  the 
action  shall  be  brought  in  the  name  of  the  assignor,  and  not  of  the  as- 
signee. I  see  no  use  or  convenience  in  the  preserving  that  shadow  when 
the  snbstanee  is  gone ;  and  that  it  is  merely  a  shadow  is  apparent  from 
the  later  cases,  in  which  the  Courts  have  taken  care  that  it  shall  never 
work  injustice. 

« It  is  time  to  alter  this  rule  of  law,  and  to  recognise  in  all  our 
Courts,  for  all  purposes,  the  rights  pretaining  to  an  assignee  of  choses 
in  action.  We  doubt  also  whether  the  vdiole  doctrine  of  maintenance 
may  not  be  usefully  swept  from  our  laws;  for,  after  all,  what  offence 
is  there  in  aiding  a  man  to  assert  his  rightful  claims— and  on  questions 
of  mfidntenance  they  are  assumed  to  be  rightful— or  what  legal  damage 
is  sustained  by  him  against  whom  such  tights  are  asserted  P  The  mali- 
cious instigation  of  suits  an*  actions  without  reasonable  or  probable  cause 
j3  a  very  different  matter;  but  for  this  an  action  wiU  lie,  quite  inde- 
pendently  of  the  doctrine  of  maintenance.  It  is  analogous  to  the  action 
for  a  malicious  prosecution,  a»  was  said  by  Paiieion,  J.,  in  the  case  of 
Flight  V.  Lemon,  (4  Q.  B.  883).  (See  also  Fecieil  v..  f^aisofh  8  M.  k 
W.  691.) 

«« With  regard  to  champerty,  which  is  but  a  species  of  maintenance,  it 
is  difficult  to  see  why  parties  should  not  be  allowed  to  settle  for  them- 
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BeWes  terms  of  payment  for  8«r?icefl  rendered.  If  the  ^'campi  partitio" 
appears  to  them  a  better  mode  of  remuneration  than  a  grots  aom  of 
money,  why  should  they  not  adopt  it  ?  The  Common  Law  and  the  rulea 
of  Equity  would  be  sufficient,  we  presume^  without  resorting  to  mainte- 
nance or  champerty,  to  meet  cases  of  fraud  and  undue  advantage,  and 
also  to  render  illegal  such  an  agreement  as  came  to  light  in  J^iye  v. 
Porter^  (3  Jur.,  N.  S.,  part  I,  p.  330) — namely,  to  supply  efficient 
evidence  to  recover  property,  in  consideration  of  Having  a  share  of  it." 

§  53.  Contracts  for  the  sale  of  public  offices  are  void.  Eapeci* 
ally  odious  are  such  contracts  for  the  sale  of  any  office  connect^ 
ed  with  the  administration  of  justice.  It  is  to  be  feared  that  the 
peculiar  position  of  public  men  in  India^  the  sudden  emergencies 
of  sickness  and  the  like,  have  given  rise  to  a  somewhat  lax  mo- 
rality in  this  respect;  and  that  arrangements  are  constantly  made 
between  parties  mutually  desirous  of  throwing  up  and  securing  an 
appointment.  The  purchase  of  a  house  and  furniture,  or  the  like, 
is  made  a  condition  precedent  of  quitting  :  agreements  which  I 
oonceive  on  the  soundest  principles  of  public  morality  could  not 
be  enforced,  if  the  question  were    raised. (*) 

"  Tt  is  obvious,"  writes  Story  "  that  all  such  contracts  must  have  a  ma- 
terial influence  to  diminish  the  respectability  and  purity  of  public  officers 
and  to  introduce  a  system  of  official  patronage,  corruption,  and  deceit,  whol- 
ly at  war  with  the  public  interests.  The  confidence  of  public  officers 
may  thereby  not  only  be  abused  and  perverted  to  the  worst  purposes;  but 
mischievous  arrangements  may  be  made  to  the  injury  of  the  public  ; 
and  persons  may  be  introduced  or  kept  in  office,  who  are  utterly  un« 
qualified  to  discharge  the  proper  functions  of  their  stations.  Such  con- 
tracts are  justly  deemed  contracts  of  moral  turpitude;  and  are  calculat- 
ed to  betray  the  public  interests  into  the  administration  of  the  weak, 
the  profligate,  the  selfish  and  the  cunning.  They  are,  therefore,  held 
utterly  void,  as  contrary  to  the  soundest  public  policy;  and,  indeed. 
as  a  constructive  fraud  upon  the  government.  It  is  acting  against  tke 
spirit  of  the  constitution  of  a  free  goverjjment,  by  which  it  ought  to 
be  served  by  fit  and  able  persons,  recommended  by  the  proper  officers 
of  the  Government  for  their  abilities,  and  from  motives  of  disinterested 
purity.  It  has  been  strongly  remarked,  that  there  is  no  rule  better  es- 
tablished (it  should  be  added,  in  Law  and  reason,  for  unfortunately  it 
is  often  otherwise  in  practice)  respecting  the  disposition  of  every  office, 
in    which    the    public    are     concerned,    than  this,  Detur  Vigniori,    On 

{e)  See  E.  L  Cmptmy  t.  Jftave,  5  Vcs.  137. 
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principles  of  public  policy  no  money  consideration  ought  to  influence 
the  appointment  to  such  offices.  It  was  observed  of  old,  that  the  sale 
of  offices  accomplished  the  ruin  of  the  Eoman  Bepublic.  *  Nulla  alia  re 
WMgu  Romana  Respublica  mierai  quam  quod  magUtratus  officia  venalia 
trant*  and  by  our  own  Law  the  traffic  in  offices  is  made  penal.  (/) 
Contracts  for  or  respecting  the  sale  or  transfer  of  public  appointments, 
though  they  may  not  be  prohibited  in  the  particular  cases  by  the  statutes 
lelatiye  to  the  sale  of  public  offices,  which  we  shall  hereafter  notice, 
may  still  be  void  at  Common  Law,  as  being  contrary  to  public  policy. 
^'Thus,  where  the  defendant,  in  consideration  that  the  plaintiff,  who 
was  master  joiner  in  one  of  his  Majesty's  dockyards,  would  procure 
himself  to  be  superannuated,  undertook,  in  case  he,  the  defendant, 
should  succeed  the  plaintiff  as  master  joiner,  to  allow  him  the  extra 
pay  from  the  yard  books :  it  was  held  that  this  agreement,  having 
been  made  without  the  knowledge  of  the  Navy  Board,  to  whom  the 
appointment  belonged,  was  void.  So  a  recommendation  to  an  office  in 
the  King's  household,  though  of  a  private  nature,  and  not  within  the 
Stat.  5  and  6  £wd :  8,  does  not  form  a  legal  consideration  for  a  contract. 
Nor  could  an  action  be  maintained  upon  an  agreement  for  the  sale,  by  the 
owner,  of  the  command  of  a  ship  in  the  East  India  Company's  service, 
made  without  the  sanction,  and  in  violation  of  the  bye-laws  of  the  Com- 
pany. So  a  Court  of  Equity  has  refused  to  carry  into  execution  an  agree- 
ment to  assign  the  fees  of  a  gaoler,  and  the  profits  of  a  tap-house  con- 
nected with  the  gaol.  But  a  contract  for  an  exchange  of  the  com- 
mand of  East  India  ships,  entered  into  with  the  knowledge  of  the 
Company,  has  been  held  to  be  good." 

{  54.  ''  Another  class  of  agreements/'  he  continues  ^'  which  are  held 
to  be  Toid  on  account  of  their  being  against  public  policy,  are  such  as 
are  founded  upon  corrupt  considerations^  or  moral  turpitude,  whether 
they  stand  prohibited  by  statute  or  not;  for  these  are  treated  as 
frauds  upon  the  public  or  moral  Law.  The  rule  of  the  Civil 
Law,  on  this  subject,  speaks  but  the  language  of  universal  justice. 
Pacta,  qua  contra  leges  constitutioneique,  vel  contra  honoa  mora 
fiunt,  nullam  vim  Aaiere,  indubitati  Juris  est. 

"It  is  but  applying  a  preventive  check,  by  withholding  every 
encouragement  from  wrong,  and  aiming  thereby  to  enforce  the  obliga- 
tions of  virtue.  For  although  the  Law,  as  a  science,  must  necessarily 
leave  many  moral  precepts  without  due  enforcement,  as  rules  of 
imperfect  obligation  only,  it  is  most  studious    not    thereby  to    lend  the 

(/)  See  Stat :  5  and  0  Edward  JU.  c.  16.  S.  2  and  3. 
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ftlightesi  countenance  to  the  violations  of  suck  precepts.  Wherever  the 
Pivine  Lav,  or  the  Positive  Lair,  or  the  Common  Lair,  prohibits  ike 
doing  of  certain  acts,  or  enjoins  the  discharge  of  certain  duties,  anj 
agreement  to  do  such  acts,  or  not  to  discharge  such  duties,  is  against 
the  dearest  interests  of  society  and  therefore  is  held  void  ;  for  otherwise 
the  Law  would  be  open  to  the  just  reproach  of  winking  at  crimea  and 
omissions,  or  tolerating  in  one  form  what  it  affected  to  reprobate  in 
another.  Hence,  all  agreements,  bonds^  and  securities,  given  as  a  price 
/or  future  ilHcit  intercourse.  (Prcmitm  pudoris)  or  for  the  commisuon 
of  a  public  crime,  or  for  the  violation  of  a  public  Law,  or  for  the 
omission  of  a  public  duty,  are  deemed  incapable  of  confirmation  or 
enforcement,  upon    the    maxim.  Ex  turpi  contractu   uon  oritur  actio," 

$  55.  What  are  such  contracts  may  be  learnt  by  a  study  of 
the  great  case  of  Collinn  v..  Blantern^)  and  the  note  to  it  in 
Smith's  Leading  cases.W 

There,  Lord  Chief  Justice  Wilmoi  answering  the  second  question 
which  he  pressed  to  himself,  whether  a  bond  given  for  an  iU^al 
consideration  is  not  clearly  void  at  (Common  Law  eA  initio,  said— 

*'  As  to  the  second  point,  we  are  all  of  opinion  that  tke  bon^  is  void 
db  initio^  by  tke  Common  Law,  by  tke  Civil  Law,  Moral  Law,  and  all 
Laws  wkatever ;  and  it  is  so  keld  by  all  writers  wkatsoever  upon  this 
subject,  except  in  one  passage  in  Grotiu8,(*)  wbere  I  tkink  he  is  great- 
ly mistaken,  and  differs  from  Puffendorf,^^)  wko,  in  my  opinion,  con- 
victs tke  doctrine  of  Qrotius.  In  Justini^)  de  turpi  causa.  Sect.  28. 
Quod  turpi  ex  causa  promissum  est,  veluti  si  quis  hotnieidium  vel  saeri" 
legium  se  faeturum  promittat,  non  valet.  And  Finnius,  in  his  commen- 
tary, carries  it  so  far  as  to  say,  you  skall  not  stipulate  or  promise  to 
pay  money  to  a  man  not  to  do  a  crime.  Si  quis  peeumiam  prommrii, 
ne  furtum  aut  caden  faeeret,  aut  sub  conditioner  si  non  fecerU,  adkme 
dicendum  stipulationem  nuUius  esse  momenti.;  cum  hoc  ipsum  flagitionan 
est,  pecuniam  paoisci  quo  fiagiHo  abstineas{^)  to  tke  same  point* 

*'  Tkis  is  a  contract  to  tempt  a  man  to  transgress  tke  Law,  to  do 
tkat  wkick  is  injurious  to  tke  community  :  it  is  void  by  tke  Common 
Law ;  and  tke  reason  wky  tke  Common  Law  says  suck  contracts  are 
void,  is  for  tke  public  good.  Tou  skall  not  stipulate  for  iniquity.  ALL 
writers  upon  our  Law  agree  in  tkis,  no  polluted  kand  skall    touck  tke 


is)  3  Wils.  341.  (;')  Lib.  3  Cap.  8.  Sect  8. 

(A)  1  YoL  p.  262.  {k)  Inst.  Lib.  3  tit  20. 

(i)    Lib.  2  Cap.  11  Sect  9.  {h  Dig.  Ub.  l.tit  5.  Code,  li.  bi  tt  4L 
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pure  fountaiDs  of  justice.  Whoever  is  a  party  to  an  unlawful  contract, 
if  he  hath  once  paid  the  money  stipulated  to  be  paid  in  pursuance 
thereof,  he  shall  not  have  the  help  of  a  Court  to  fetch  it  back  again, 
you  shall  not  have  a  right  of  action  when  you  come  into  a  Court  of 
justice  in  this  unclean  manner  to  recover  it  back.  Procul^  0!  procul 
esie  profam^i^) 

§  56,  It  may  not  be  out  of  place  however  shortly  to  summarize 
the  various  descriptions  of  contract  which  are  void  oa  the  score 
of  illegality.  Some  of  them  have  been  incidentally  remarked  upon 
already.  Some  contracts  are  void  for  illegality  at  Common  Law ; 
others  are  expressly  rendered  so  by  Statute. 

'  5  57.  Contracts  void  at  Common  Law  may  be  classified  under 
three  heads  :  Ist^  Immoral  Contracts ;  2nd>  Those  contrary  to  public 
policy :  3rd  Fraudulent  Contracts. 

§  58.  1st.  Immoral  Contracts.  An  agreement  for  future  illicit 
cohabitation  is  void :  past  cohabitation  is  only  a  sufficient  consider- 
ation for  a  contract  nnder  seal.(*)  Past  reduction  stands  on  the  same 
footing.(<')  So  the  rent  of  lodgings  for  the  purposes  of  prostitution 
is  not  recoverable,  nor  can  the  price  of  libeUous^  immoral^  atheis- 
tical,  and   other  similar  publication  be  recovered. 

(m)  The  whole  of  the  4th  Chapter  of  (Mly  on  Contracts  should  be  here  studied. 

(«)  See  cases— C**//y  on  Contracts,  p.  46. 

(o)  The  following  note  of  cases  in  which  relief  has  been  given  or  refused  (taken  from  13  Jar.  pt. 

1.  p.  799)  may  be  found  nsefol. 

BiU  hy  Mati  for  relief.  JBiU  by  Womwfor  relief. 

Belief  given.  Relief  given. 

Sismey  v.  Eli,  (ante,  p.  480— V.  C.  E.)  Xnye  t.  Hoore,  (1  S.  &  S  61 ). 

Belief  refused.  Belief  refuted, 

Bodty  ▼. ,  (2  Ch.  Cas.  15—1680,  Lord  Sot-        TrieH  v.  Farrot,  (2  Ves.  160—1751). 

tingham.) 

WhUey  T.  Norton,  (I  Vera.  482-1687,  Sir  T. 

Treror,  M.  R.) 

SaUiam  r.  Manning,  (2  Vera.  242—1691,  Lords 

Commissioners). 

JSjpicer  t.  Haywtrd^  (Prea  in  Ch.  114— Wright 

LJL) 

j}Ulon  ?.    Jonei,    (cited  5    Ves.    290— Lord 

Bathnrst). 

Franco  r.  Bolton,  (S  Ves.  368). 

SaUy  V.  a^sier,  (5  Bea?.  103). 

Smyth  r.  eriffin,  (13  Sim.  246). 

Benyoi^  y.  WeUlefold,  (supra).* 

34 
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§  59.  2nd*  Ckmtracts  against  public  policy ;  these  are  general 
contracts  in  restraint  of  trade  :  contracts  clearly  prejudicial  to  and 
affecting  the  revenne</') ;  marriage  brocage  contracts ;  and  general 
conditions  in  restraint  of  marriage  :  deeds  for  future  separation  of 
man  and  wifej  contracts  for  sale  of  _pubU^  offices:  contracts  affecting 
bribery  or  impeding  the  course  of  justice,  as  compounding  a  felony^ 
telling  a  witness  to  keep  away ;(?)  contracts  of  maintenance  and 
champerty;  agreements  to  fight,  as  tending  to  create  a  breach  of 
the  peace ;  agreements  tending  to  make  public  officers  neglect 
their  duty  :  so  trading  with  an  enemy :  agreements  for  avoiding  a 
public  statute  :  agreements  to  oust  the  jurisdiction  of  the  Courts 
of  the  land. 

§  60.     Srd.  Fraudulent  Contracts ;  on  this  we  have  said  enough. 

§  61.  Some  of  the  contracts  expressly  rendered  illegal  by  statute 
may  also  be  mentioned  ;  though  the  subject  is  of  less  importance, 
as  the  Statute  Law  does  not  apply  to  India,  unless  expressly  pro- 
vided for.  Therefore  such  matters  as  Mortmain  charitable  uses,  charges 
on  benifices,  contracts  made  on  Sunday,  stock-jobbing,  illegal  com- 
panies, it  is  scarcely  worth  while  to  notice.  The  Usury  liaws.hare 
been  abolished  by  17  and  18  Vic.  C.  90,  and  in  this  comitry  by 
Act  28  of  1855. 

§  62.  Where  a  contract  is  positively  void  by  Law,  or  contrary 
to  public  policy,  it  cannot  be    confirmed.     Sometimes  an    act  indif^^ 

ferent  in    itself,    or    even  in    its    origin  illegal,    may  ripen  into   at 

-^^— — — ^^— — 

SiU  by  Ezectdor  of  Mm  for  reKef.  JBiil  by  Wbwkm  agatMl  B^reteniaUvet  cf  Mmm, 
Melief  given,  Melief  gtten. 

MaUiew  T.  Eanbury,  (2  Veen.  187—1690).  Ths  Marehionett  of  Annandaie  t.  Harrit,  (2  f. 

W.  432--1727). 

^binton   V.   Cox,  (9  Mod.   263—1741,  Lord  Hall  ▼.  Pahur,  (3  Hare,  532). 

Hardwicke). 
darhe  t.  Periam,  (2  Atk.  833). 

Relief  refuted.  Melief  refuted. 

Crity  ?.  Booke.  (Forert  Ca.  t  Talb.  153—1785).        Clarke  ▼.  Periam,  (2  Alk.  833—1742). 
SUi  T.  8peneer,  (Amb.  641,  836^1767). 
Gray  t.  MatikiM,  \b  Vet.  286—1800,  Exche- 
quer). 

Partieept  ermkUt  allowed  io  me. 
SL  Join  T.  SL  John,  (II  Vefc  636). 
HarrvtffUm  ▼.  Duchaiel,  (1  Bro.  C.  C.  124). 
NevUU  T.  Wiliiiiiom,  (Id.  648). 

{p)  Mih  V.  MmokoQdl^  M.  and  W.  462.  (y)  See  Cmnt  j.  JBMerm 
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positive  right  by  the  acquiescence  of  the  other  party  and  by  lapse  of 
time,  as  in  the  case  of  possession  wrongfully  taken,  after  20  years. 
But  this  shall  never  be  in  regard  to  contracts  void  ab  initio.  Quod 
initio  vitiosum  eatf  non  potest  tractu  temporis  oonvaleseere,  says  Pern- 
poniuB,  Time  shall  never  sanctify  a  fraud  ;  and  it  is  clear  that 
where  an  eitpreu  trust,  is  once  clearly  established,  no  time  shall 
operate  as  a  bar  in  favour  of  the  Trustee;  against  the  Cestui  qui 
trust.  Thus  in  Trevelyan  v.  V Estranje,^^)  Sir  C.  Pepys  (Lord  Cot- 
tmham)  set  aside  a  purchase  by  a  steward  at  an  undervalue^  after 
a  lapse  of  40  years.  But  notwithstanding,  where  the  act  is  in 
itself  merely  voidable,  and  not  void, '  or  where  it  turns  upon  undue 
advantage,  surprize,  or  imposition,  there  the  party  imposed  upon  may 
upon  deliberation  and  with  a  full  knowledge  of  all  the  circumstances, 
elect  to  confirm  it.  So  in  Murray  v.  Palmer,  Lord  Redesdale 
says  that  no  act  will  confirm  a  fraud,  unless  the  person  knew  the 
fraud,  and  intended  to  confirm  it  by  the  act.  So  in  Montmorency 
V.  Bevereuxy^   Lord    Cottenham  said— 

**  Is  the  transaction  actually  void  in  itself  P  If  so,  there  can  be  no 
confirmation  of  a  transaction  actually  void  in  itself.  But  a  transaction, 
voidable  only  from  circumstances,  however  strong,  may  undoubtedly  be 
oonfirmed  by  a  subsequent  deliberate  act  of  the  party  who  might  origi- 
nally, probably,  hare  succeeded  in  declaring  it  void,  and  the  following 
rules  deduced  from  the  cases  of  confirmation,  acquiescence  or  release  of 
breaches  of  trust  may  be  usefully  borne  in  mind  with  reference  to  the 
conduct  of  all  parties  in  a  fiduciary  relation,  and  also  as  to  the  degree 
of  knowledge  which  is  necessary  to  render  valid  acts  done  through  igno- 
rance, mistake,  &c.  *  Ist.  As  in  the  case  of  concurrence,  the  cestui  que  trust 
must  be  sui  jurk^  and  not  a  feme  eovert  or  infant.'  *  And  in  the  case 
of  infants,  the  Court  continues  its  protection  even  after  they  have  at- 
tained twenty-one  till  such  time  as  they  have  acquired  all  proper  infor- 
mation. 

*'  The  cestui  que  trust  must  be  fully  conusant  of  all  the  facts  and 
circumstances  of  the  case. 

"  The  cestui  que  trust  must  not  only  be  made  acquainted  with  the 
facts,  but  be  also  apprised  of  the  Law,  or  how  those  facts  would  be 
dealt    with  if  brought  before  a  Court   of  Equity. 

*•  The  release  must  not  be  wrung  from  the  cestui  que  trust  by  dis- 
tress  or  terror." 

(r ;  Sch.  and  Ul  W.  (#)  7  Clk.  and  Jf. 
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§  63.  The  next  branch  of  constructive  frauds  arises  from  th« 
fiduciary  relation  of  the  parties.  On  this  subject  much  has  already 
been  said,  while  treating  of  mistake  and  misrepresentation. 

"  In  this  class  of  cases,"  writes  Story,  "  there  is  often  to  be  found 
some  intermixture  of  deceit,  impositioD,  overreaching,  unconscionable  ad- 
vantage, or  other  mark  of  direct  and  positive  fraud.  But  the  principle 
on  which  Courts  of  Equity  act  in  regard  thereto,  stands,  independent  of 
such  ingredients,  upon  a  motive  of  general  public  policy ;  and  it  is 
designed  in  some  degree  as  a  protection  to  the  parties  against  the 
effects  of  overweening  confidence,  and  self-delusion,  and  the  infirmities 
of  hasty  and  precipitate  judgment-  These  Courts  will,  therefore,  often 
interfere  in  such  cases,  where,  but  for  such  a  peculiar  relation,  they 
would  either  abstain  wholly  from  grantmg  relief,  or  grant  it  in  a  very 
modified  and  abstemious^  manner." 

§  64.  Though  Courts  will  not  sit  to  enforce  all  the  obliga- 
tions of  strict  morality,  yet  wherever  confidence  has  been  reposed 
it   must   be  respected. 

"  If  confidence  is  reposed,"  writes  Story,  "  it  must  be  faithfully  acted 
upon,  and  preserved  from  any  intermixture  of  imposition.  If  influence 
is  acquired,  it  must  be  kept  free  from  the  taint  of  selfish  interests* 
and  cunning,  and  overreaching  bargains.  If  the  means  of  personal  con- 
trol are  given,  they  must  be  always  restrained  to  purposes  of  good 
faith  and  personal  good.  Courts  of  Equity  will  not,  therefore,  arrest, 
or  set  aside,  an  act  or  contract,  merely  because  a  man  of  more  ho- 
nour' would  not  have  entered  into  it.  There  must  be  some  relation 
between  the  parties,  which  compels  the  one  to  make  a  full  discovery 
to  the  other,  or  to  abstain  from  all  selfish  projects.  But  when  such 
a  relation  does  exist.  Courts  of  Equity,  acting  upon  this  superinduced 
ground,  in  aid  of  general  morals,  will  not  suffer  one  party,  standing 
in  a  situation  of  which  he  can  avail  lumself  agamst  the  other,  to  de- 
rive advantage  from  that  circumstance;  for  it  is  founded  iu  a  breach 
of  confidence.  The  general  principle  which  governs  in  all  cases  of  this 
sort,  is  that,  if  a  confidence  is  reposed,  and  that  confidence  b  abused. 
Courts  of  Equity  will  grant  relief." 

§  65.  The  most  obvious  of  these  relations  is  that  of  parent 
and  child,  but  it  is  unnecessary  to  add  to  what  has  already  been 
said  on  that  point. 

§  G6.  The  next  is  that  of  Trustee  and  Cestui  qui  trust ;  all 
persons   who  undertake  any  office  of  confidence  towards  another  are 
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in  the  eye  of  Equity  Trustees;  the  term  is  by  no  means  con- 
fined to  the  narrow  legal  acceptation  in  which  one  person  is  ex- 
presdy  appointed  "Trustee^'  for  a  particular  object,  person,  or  es- 
tate. Perhaps  the  most  ordinary  relation  of  this  description  is 
that  of  Attorney  and  Client. 

"  The  situation  of  an  attorney,  or  solicitor,"  writes  Story ^  "  puts  it  in  hit 
power  to  avail  himself,  not  only  of  the  necessities  of  his  client,  but  of  his  good 
nature,  liberality,  and  credulity,  to  obtain  undue  advantages^  bargains, 
and  gratuities.  Hence  the  Law,  wiih  a  wise  Providence,  not  only  watch- 
es over  all  the  transactions  of  parties  in  this  predicament,  but  it  often 
interposes  to  declare  transactions  void,  which,  between  other  persons,  would 
be  held  unobjectionable.  It  does  not  so  much  consider  the  bearing  or 
hardship  of  its  doctrine  upon  particular  cases,  as  it  does  the  importance 
of  preventing  a  general  public  mischief,  which  may  be  brought  about 
by  means,  secret  and  inaccessible  to  Judicial  scrutiny,  from  the  dangerous 
influences  arising  from  the  confidential  relation  of  the  parlies.  By  es- 
tablishing the  principle,  that  while  the  relation  of  client  and  attorney 
subsists  in  its  full  vigour,  the  latter  shall  derive  no  benefit  to  himself 
from  the  contracts,  or  bounty^  or  other  negociations  of  the  former ;  it 
supersedes  the  necessity  of  any  inquiry  into  the  particular  means,  extent, 
and  exertion  of  infiuence  in  a  given  case  ;  a  task,  often  difficult,  and 
ill-supported  by  evidence,  which  can  be  drawn  from  satisfactory  sources." 

The  onus  of  proving  any  purchase  from  a  client  perfectly  fair 
is  cast  upon  the  attorney ;  it  is  not  necessary  for  the  client  to 
ahow  that  it  is  nnfair ;  primd  facie  the  transaction  smacks  of 
frauds  and  the  party  on  whom  the  suspicion  falls  must  rebut  it. 
The  observations  of  Lord  Brougham  in  Hunter  v.  Atkins'fi  put 
the  doctrine  in  a  very  forcible  light.     He   says^ 

**  There  is  no  dispute  upon  the  rules  which,  generally  speaking 
regulate  cases  of  this  description.  Mr.  Alderman  Jtkina  is  either  to  be 
regarded  in  the  light  of  an  agent  confidentially  intrusted  with  the 
management  of  Admiral  Hunter's  concerns,  a  person  at  least  in  whom  he 
reposed  a  very  special  confidence,  or  he  is  not.  If  he  is  not  to  be  so  re- 
garded, then  a  deed  of  gift,  or  other  disposition  of  property  in  his  favour, 
must  stand  good,  unless  some  direct  fraud  were  practised  upon  the  maker 
of  it ;  unless  some  fraud,  either  by  misrepresentation  or  by  suppression  of 
facts,  misled  him,  or  he  was  of  unsound  mind  when  the  deed  was  made. 
If  the   Alderman  did  stand  in  a  confidential  relation  towards   him,   then 

(0  3.  M.  and  K.   11. 
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the  party  seeking  to  set  aside  the  deed  may  not  be  oalled  upon  to  aboir 
direct  fraud,  but  he  must  satisfy  the  Court  by  the  circuaastanoas  that 
soHie  advantage  was  taken  of  the  oonfideotial  relation  in  which  the  Alder- 
man stood.  If  the  Alderman  stood  towards  the  Admiral  in  any  of  the 
known  relations  of  guardian  and  ward,  attorney  and  client,  trustee  and 
cesiui  que  trust,  &c.,  then,  in  order  to  support  the  deed  he  ought  to 
show,  that  no  such  advantage  was  taken,  that  all  was  fair,  that  he  re- 
ceived the  bounty  freely  and  knowingly  on  the  giver's  part,  and  as  a 
stranger  might  have  done.  For  I  take  the  rule  to  be  this  ;  there  are 
certain  relations  known  to  the  Law,  as  attorney,  guardian,  trustee ;  if  a 
person,  standing  in  tfiese  relations  to  client,  ward,  or  cestui  que  trust, 
takes  a  gift  or  makes  a  bargain,  the  proof  lies  upon  him,  that  he  has 
dealt  with  the  other  party,  the  client,  ward,  &c.,  exactly  as  a  stranger 
would  have  done,  taking  no  advantage  of  his  influence  or  knowledge, 
putting  the  other  party  on  his  guard,  bringing  every  thing  to  his  know- 
ledge which  he  himself  knew.  la  short,  the  rule  rightly  considered  i%, 
that  the  person  standing  in  such  relation,  must,  before  he  can  take  a 
gift,  or  even  enter  into  a  transaction,  place  himself  in  exactly  the  same 
position  as  a  stranger  would  have  been  in,  so  that  he  may  gain  no 
advantage  whatever  from  his  relation  to  the  other  party,  beyond  what 
may  be  the  natural  and  unavoidable  consequence  of  kindness  arising  out 
of  that  relation.  A  client,  for  example,  may  naturally  entertaiu  a  kindly 
feeling  towards  an  attorney  or  solicitor  by  whose  assistance  he  has  long 
benefitted ;  and  he  may  fairly  and  wisely  desire  to  benefiC  him  by  a  gift, 
or,  without  such  an  intention  being  the  predominating  motive,  he  may 
wish  to  give  him  the  advantage  a  sale  or  a  lease.  No  Law  that  is 
tolerable  among  civilised  men,  men  who  have  the  benefits  of  civility 
without  the  evils  of  excessive  refinement  and  over-done  subtlety,  can 
ever  forbid  such  a  transaction,^  provided  the  client  be  of  mature  age  and 
of  sound  mind,  and  there  be  nothing  to  show  that  deception  was  prac- 
tised, or  that  the  attorney  or  solicitor  availed  himself  of  his  situation 
to  withhold  any  knowledge,  or  to  exercise  any  influence  hurtful  to  others 
and  advantageous  to  himself.  In  a  word,  standing  in  the  relation  ill 
which  he  stands  to  the  other  party,  the  proof  lies  upon  him  (whereas^ 
in  the  case  of  a  stranger,  it  would  lie  on  those  who  opposed  him)  to  shoir 
that  he  has  placed  himself  in  position  of  a  stranger,  that  he  haa 
cut  off,  as  it  were,  the  connection  which  bound  him  to  the  party  grring 
or  contracting,  and  that  nothing  has  happened,  which  might  not  haro 
happened,  had  no  such  connection  subsisted.  The  authorities  mean  nothing 
else  than  this,  when  they  say,  as  in  Gibson  v.  Jeyes  that  attorney  and 
client,  trustee  and  cestui  que  trust  may  deal,  but  that  it  must  be  at 
arm's  length,  the  parties  putting  themselves  in  the  situation  of  purchasers 
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«iid  ¥«Ddora,  and  perfarmiog  (as  the  Court  said,  and,  I  take  leave  to 
obserre.  not  lery  felicitously  or  even  very  correctly)  all  the  duties  of 
those  characters.  The  authorities  meau  no  more,  taken  fairly  and  candid- 
ly towards  the  Court,  when  they  say,  as  in  Wright  v.  Proud  (6),  that 
an  attorney  shall  not  take  a  ^ift  from  his  client,  while  the  relation 
subsists,  though  the  transaction  may  be  not  only  free  from  fraud,  but 
the  most  moral  in  its  nature ;  a  dictum  reduced  in  Hatch  v.  Hatch  to 
this,  that  it  is  almost  impossible  for  a  gift  from  client  to  attorney  to 
stand,  because  the  difficulty  is  extreme  of  showing  that  every  thing  was 
voluntary  and  fair,  and  with  full  warning  and  perfect  knowledge  ;  for  in 
HvtrrU  ▼.  Tremenheere  the  Court  only  held  that  in  such  a  case  a  suspicion 
attaches  on  the  transaction,  and  calls  for  minute  examination." 

And  in  Bulhley  v.   Wiffard,^^)  Lord  Bldon  said — 

"  Whether  you  meant  fraud,  whether  you  knew  you  were  the  heir 
at  Law  of  the  testator  or  not,  you  who  have  been  wanting  in  what  I 
eonceive  to  be  the  duty  of  an  attorney,  if  it  happens  that  you  get  an 
advantage  by  that  neglect,  you  shall  not  hold  that  advantage,  but  you 
shall  be  a  trustee  of  the  property  for  the  benefit  of  that  person  who 
would  have  been  entitled  to  it  if  you  had  known  what  as  an  attorney 
you  ought  to  have  known,  and,  not  knowing  it^  you  shall  not  take 
advadtage  of  your  own  ignorance.  Tt  is  too  dangerous  to  the  interests 
of  mankind,  that  those  who  are  bound  to  advise,  and  who>  being  bound 
to  advise,  ought  to  be  able  to  give  sound  and  sufficient  advice,  to  allow 
that  they  shall  ever  take  advantage  of  their  own  ignorance,  of  their 
own  professional  ignorance,  to  the  prejudice  of  others." 

'       §  67.     So  promises  made  to  Vakeels,  pendente  lite,   beyond  their 
legal  remuneration,   are  not  enforceable  at  Law. 

§  68.  In  the  relation  of  principal  and  agent,  tlie  agent  shall  de« 
rive  no  advantage  beyond  that  stipulated  for :  for  the  principal  pays, 
the  agent  for  his  whole  time,  his  whole  labour,  and  his  whole  skill. 
Thus  the  auctioneer  cannot  purchase  for  himself  the  property  which 
he  is  employed  fo  sell.  Where  such  sale  is  upheld,  the  utmost 
good  faiith  must  be  proved.  On  this  ground  stands  the  invalidity 
of  a  promise  made  by  the  captain  of  a  ship,  during  a  storm,  of 
extra  wages  and  the  like,  to  the  sailors,  if  they  will  use  extra  ex* 
eriions ;  for  there  is  no  consideration  for  such  a  promise.  All 
their   strength,   and  all  their  courage,   is  alrestdy   their '  employers. 

.|]»l.      I.I  I   I        ^   J"l   L       ill!     1.      ■  I  ,—   li.i......         ..  .,.l.-l,l.  I        ...  ■■■■■.       I        . 
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§  69.  Still  more  closely  will  Equity  watch  transactions  between 
guardian  and  ward ;  for  here  the  party  in  loco  parentis  may  ob- 
tain a  parent's  influence  without  feeling  a  parent's  affection  :  and 
the  time  to  which  this  relationship  extends  is  construed  in  Equity 
not  to  end  with  the  actual  coming  of  age  of  the  ward,  but  un- 
til all  accounts  are  settled,  and  the  estate  is  entirely  out  of  the 
guardian's  controul.  Thus  a  purchase  made  by  a  guardian  of  his 
ward's  estate  immediately  on  his  coming  of  age,  may  be  set  aside ;(«') 
and  if  he  buys  up  incumbrances  on  his  ward's  estate,  he  shall  be 
but  a  trustee,  and  if  he  has  purchased  at  an  under-value,  can  only 
charge  him  with  what  he  has   actually   paid. 

"  Where"  says  Lord  Hardwick  in  Hylion  v.  Hylion,^^)  "  a  man 
acts  as  guardian,  or  trustee,  in  nature  of  a  guardian  for  an  infant,  the 
Court  is  extremely  watchful  to  prevent  that  person's  taking  any  advan- 
tage immediately  upon  bis  ward's  coming  of  age,  and  at  the  time  of 
settling  accounts,  or  delivering  up  the  trust ;  because  an  undue  advan- 
tage may  be  taken.  It  would  give  an  opportunity,  either  by  flattery, 
or  force,  by  good  usage  unfairly  meant,  or  by  bad  usage  imposed,  to 
take  such  an  advantage.  And  therefore  the  principle  of  the  Court  is 
of  the  same  nature  with  relief  in  this  Court  on  the  head  of  publio 
utility  ;  as  in  bonds  obtained  from  young  heirs  ;  and  rewards  given  to 
an  attorney  pending  a  cause  ;  and  marriage  brokage  bonds.  All  depends 
upon  publio  utility  ;  and  therefore  the  Court  will  not  suffer  it,  though, 
perhaps,  in  a  particular  instance  there  may  not  be  any  actual  unfairness." 

.   And  in  Hatch  v.  HatcA,^*)  Lord  Eldon  said — 

"  There  may  not  be  a  more  moral  act,  one  that  would  do  more  cre- 
dit to  a  young  man  beginning  the  world,  or  afford  a  better  omen  for 
the  future,  than,  if  a  trustee,  having  done  his  duty,  the  c€»tui  que  trust, 
taking  into  his  fair,  serious,  and  well  informed  consideration,  were  to  do 
an  act  of  bounty  like  this.  But  the  Court  cannot  permit  it,  except 
quite  satisfied  that  the  act  is  of  that  nature,  for  the  reason  often  given : 
and  recollecting,  that  in  discussing  whether  it  is  an  act  of  rational  con- 
sideration, an  act  of  pure  volition  uninfluenced  that  inquiry  is  so  easily 
bafiled  in  a  Court  of  Justice  ;  that  instead  of  the  spontaneous  act  of 
a  friend  uninfluenced,  it  may  be  the  impulse  of  a  mind  misled  by  undue 
kindness,  or  forced  by  oppression,  and  the  diflScully  of  getting  property 
out  of  the  hands  of  the  guardian  or  trustee  thus  increased.  And,  there- 
fore, if  the  Court  does  not  watch  these  transactions  with  a  jealousy  al- 

(»)  Sug.  V.  and  P.  13  JEdn:  p.  596.        (»)  7  Vcs.  540.  {x)  2  Vea.  297. 
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uoai  inrinotble,  ia  a  great  mijonty  of  cases,  it  will  lend  its  assiatancb 
to  fraud,  wiiese  the  coimeotion  is  not  dissolrad,  the  aoeount  not  settled, 
ejeiy  thing  remaining  pressing  upon  the  mind  of  the  property  under  the 
care  of  the  guardian  or  trustee/' 

§  70.  Where  the  relation  of  IhuUe  in  its  more  technical 
sense  exists,  maoh  the  same  rules  exist  as  in  respect  to  guardi* 
AQ  and  ward.  A  eetiui  qus  trust  may  always  at  his  own  optioi;! 
set  aside  a  sale  to  his  trustee,  even  though  made  at  public  auctiouy 
imd  whether  boui  fide   or  not. 

§  71.  One  very  common  relation  in  every  day  life  is  that  of 
principal  and  surety  :  so  important,  that  I  propose  to  consider  it 
hereafter  separately.  Here  it  will  suffice  to  say  that  uberrima 
fides  is  expected,  and  any  concealment  of  a  material  fact,  which, 
if  known,  might  leave  influenced  the  surety  in  taking  upon  him- 
self the  liability,  will  annul  the  contract;  so  also  will  any  subse- 
quent variation  or  departure  from  the  terms  of  the  contract  ori- 
ginally entered  into,  without  the  knowledge  and  consent  of  the 
surety,  who  may  fairly  say  non  Akc  in  fotdera  vent.  See  Fooley 
V.   HarmoAdSs) 

§  72.  The  last  branch  of  constructive  frauds  is  where  the  fraud 
affects  the  interests  of   third  parties. 

**  And  here  the  general  rule  is,"  writes  Storey^  "  that  particular  per- 
sons in  oqntraets  and  other  acts  shall  not  only  transact  bonct  fide  between 
themselves,  but  shall  not  transact  mal^  fide  in  respect  to  other  persons, 
who  stand  in  such  a  relation  to  either,  as  to  be  affected  by  the  con- 
tnet,  or  the  oonsequefices  of  it.  And  as  the  rest  of  mankind,  besides 
the  parties  contracting,  are  ooucemed,  the  rule  ia  property  said  to  be 
governed  by  public  utility.'' 

§  73.  Thus  in  the  case  of  catching  bargains  with  expectant  re- 
versioners   or  remainder  men,   during  the  life  time  of  the  ancestor. 

**  In  most  of  these  cases  have  concurred  deceit  and  illusion  on  other 
persons,  not  privy  to  the  fraudulent  agreement.  The  father,  ancestor,  or 
relation,  fromwhom  was  the  expectation  of  the  estate,  has  been  kept 
in  the  dark.  The  heir  or  expectant  has  been  kept  from  disclosing  his 
arcumstanoee,  and  resorting  to  them  for  advice,  which  might  have  tend- 
ed to  his  relief,  and  also  reformation.    This  misleads  the   ancestor,  who 

(y^  21  Jur.  488. 
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has  been  aeduced  to  leare  hit  esUte,  not  to  his  heir^ jL  family,  bat  .to 
a  set  of  artful  persons,  who  have  divided  the  9poii_ beforehand." 

§  74.  The  bargain  must  have  been  made  under  pressure;  and  it 
seems  almost  superfluous  to  add,  that  it  must  be  without  the  know* 
ledge  and  consent  of  the  parent.  Otherwise  such  party  could  not 
complain  of  fraud ;  nay,  he  might  lie  by,  and  enable  the  improvi- 
dent son  to  prey  upon  the  world ;  a  power  being^  reserved  for  the 
contract  being  rescinded  after  the  proceeds  had  been  squandered. 
The  judgment  of  Lord  Brougham  in  King  v.  Hamlet  is  very  forcible. 
That  was  a  loan(«)  under  mask  of  trading;    He  said— 

**  I  take  to  be  incontestable  as  applicable  to  the  doctrines  of  this  Goort 
upon  the  subject  of  an  expectant  heir  dealing  with  his  expectancy,  and 
as  governing  more  especially  the  present  question,  First,  that  the  ex- 
traordinary protection  given  in  the  general  case  must  be  withdravm,  if 
it  shall  appear,  that  the  transaction  was  known  to  the  father  or  other 
person  standing  in  heo  parentis^ihe  person,  for  example,  from  whom 
the  spes  succesiionii  was  entertained,  or  after  whom  the  reversionary  interest 
was  to  become  vested  in  possession,  even  although  such  parent  or  other 
person  took  no  active  part  in  the  negotiation ;  provided  the  transaction 
was  not  opposed  by  him,  and  so  canied  through  in  spite  of  him. 
Secondly,  that  if  the  heir  flies  off  from  the  transaction,  and  becomes  op- 
posed to  him  with  whom  he  has  been  dealing,  and  repudiates  the  whole 
bargain,  he  must  not,  in  any  respect,  act  upon  it,  so  as  to  alter  the 
situation  of  the  other  party,  or  his  property;  at  least,  that  if  he  does 
^80,  the  proof  lies  upon  him  of  showing,  that  he  did  so  under  the  ooa- 
tinuing  pressure  of  the  same  distress  which  gave  right  to  the  original 
dealing.  Still  more  fatal  to  his  chiim  of  relief  will  it  be,  if  the  father, 
or  person  in  loco  pareniU,  shall  be  found  to  have  concurred  in  this 
adoption  of  4he  repudiated  contract.  Either  of  these  propositions  would 
be  decisive  of  the  present  question,  if  they  are  well  founded  in  Law, 
and  if  the  facts  allow  of  their  application  to  it.  .  I  shall  examine  each 
of  them  in  both  respects.  The  wbo)e  doctrine  with  respect  to  an  ex- 
pectant heir  assumes,  that  the  one  party  is  defenceless,  and  exposed, 
unprotected,  to  the  demands  of    the  other,  under  the  pressure  of  neces- 

(j^  See  however  the  reasoning  of  Lord  Srougham  which  was  affirmed  in  the  Uonse  of  Lords 
(3l  Clk.  and  Jfen.  218)  questioned  by  liord  St.  LeonanTa  Vendors  andParchasers,  18  Ed. :  p.  SIS. 
and  See  Svgden  on  House  of  Lords,  Jurisdiction,  p.  68.  **  The  first  of  these  rules,  he  obsorTes,is  sup- 
ported by  no  previous  anihority,  and  as  a  general  rule  cannot,  it  is.submittod,  be  maintained  * 
the  knowledge  of  the  parent  may,  under  some  ciroumstances,  remove  one  of  the  objections  to 
»uch  a  transaction," 
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sily.  It*  would  be  monstrous  to  treat  the  contracts  of  a  person  of  ma«> 
tore  age  as  the  acts  of  an  infant,  when  his  parent  was  aware  of  his 
proceedings,  and  did  nothing  to  prevent  them.  The  parent  might  thus 
lie  by  and  suffer  his  son  to  obtain  the  assistance  which  he  ought 
himself  to  have  rendered  ;  and  then  only  stand  forward  to  aid  him  in 
rescinding  engagements,  which  he  had  allowed  him  to  make  and  to  pro- 
fit by.  If  all  the  cases  be  examined  from  the  time  of  Lord  Notting- 
ham  downwards,  no  trace  will  be  found  in  any  one  of  them  of  the 
father's  or  other  ancestor's  privity.  On  the  contrary,  wherever  the  subject 
is  touched  upon,  his  ignorance  is  always  assumed  as  part  of  the  case; 
and  its  being  so  seldom  mentioned  either  way  shows  clearly,  that  the 
privity  of  the  father  or  ancestor  never  was  contemplated.  It  is,  how- 
ever,  several  times  adverted  to  in  a  manner  demonstrative  of  the  princi-  , 
pie.  In  Oole  v.  Oibbons,i^)  the  ground  of  this  whole  Equity  is  said 
to  be  the  policy  of  the  Law  to  prevent  the  heir  being  seduced  from  a 
dq)endence  upon  the  anoester,  who  probably  would  have  relieved  him. 
In  the  same  spirit  Lord  Cowper^  in  TwUleton  v.  Griffiih,W  had  before 
stated  as  one  effect  of  the  Law,  its  tendency,  by  cutting  off  relief  at 
the  hands  of  strangers,  to  make  the  heir  disclose  his  difficulties  at  home. 
So  in  the  Earl  of  Chuierfield  v.  Jan$ien,(p)  Mr.  Justice  Bumeit  treats 
sach  transactions  as  things  done  behind  the  father's  back,  and,  as  it 
were,  a  fraud  upon  him;  a  view  of  the  subject  also  adopted  by  Lord 
Mardwidte  in  the  same  case.(<0  It  is  as  well  to  mention  these  cases, 
because  there  has  heen  no  decision  upon  the  point ;  but  it  is  quite  a 
dear  one,  and  only  new,  because  the  facts  never  afforded  a  case  for 
deciaioa,  the  proposition  having,  apparently,  never  been  questioned.'* 

And  in  Boynion  y.  Hubbard,(^)  the  American  C.  J.  Parsons  thus 
clearly  expounds  the  Law  :— 

^'  Another  case  is^  where  the  deceit  is  upon  persons  not  parties  to 
the  contract,  as  a  deceit  on  a  father  or  other  relation,  to  whom  the 
affairs  of  heir  or  expectant  are  not  disclosed ;  so  that  they  are  in« 
floenced  to  leave  their  fortunes  to  be  divided  amongst  a  set  of 
dangerous  persons  and  common  adventurers,  in  fact,  although  not  in 
form.  This  deceit  is  relieved  against  as  a  public  mischief,  destructive 
of  all  well-regulated  authority  or  controul  of  persons  over  their  children, 
or  others  having  expectations  from  them;  and  as  encouraging  extrava- 
ganoe,  prodigality,  and  vice.     From  the  forms  of  proceeding  in   Courts 

(fl)  S.  p.  WiM.  290.  {e)  r.  Atk.  339. 

(»)  L  P.  Wms.  310.  id)  I.  Atk.  333,  33*, 

(e)  7  Mar^  R.  113. 
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of  Eqmty ;  it  must  be  admitted  that  these  priadples  may  often  be  move 
ocnrreotly  applied  there  than  in  Courts  of  Law.  Chancery  may  compel 
a  discovery  of  facts,  which  a  Court  of  Law  cannot;  and  from  facts  dis* 
closed,  a  Chancellor,  as  a  Judge  of  facts,  may  infer  other  facts,  whence 
deceit,  public  or  private,  may  be  irresistably  presumed.  Whereas  at  Law 
fraud  cannot  be  presumed,  but  must  be  admitted  or  proved  to  a  Jury. 
But  when  a  Court  of  Law  has  regularly  the  fact  of  fraud  admitted  or 
proved,  no  good  reason  can  be  assigned  why  relief  should  not  be  ob« 
'  tained  there,  although  not  always  in  the  same  way  in  which  it  may  be 
obtained  in  Equity.  A  case  in  which  an  heir  or  expectant  is  frequently 
relieved  against  his  own  contract  is  a  posi  obit  bond.  This  is  an  agree* 
ment,  on  the  receipt  of  a  sum  of  money  by  the  obligor,  to  pay  a 
larger  sum,  exceeding  the  legal  rate  of  interest,  on  the  death  of  the 
person  from  whom  he  has  some  expectation,  if  the  obligor  be  (hen 
living.  This  contract  is  not  considered  as  a  nullity,  but  it  may  be 
made  on  reasonable  terms,  in  which  the  stipulated  payment  is  not  more 
than  a  just  indemnity  for  the  hazard.  But  whenever  an  advantage  is 
taken  of  the  necessity  of  the  obligor  to  induce  him  to  make  this  con- 
tract, he  is  relieved,  as  against  an  unconscionable  bargain,  fin  payment 
of  the  principal  and  interest.  This  contract  may  be  made  on  data, 
whence  its  reasonableness  may  be  ascertained ;  for  the  lives  of  the 
obligor,  and  of  the  person  on  whose  death  the  payment  is  to  be  made 
are  subject  to  be  valued,  as  is  done  in  insurance  upon  lives.  But  the 
covenant  declared  on  in  the  case  at  bar  is  not  in  the  nature  of  a 
poit  ohii  contract.  Another  case  in  which  an  heir  is  relieved,  is  whea 
be  is  entitled  to  an  estate  in  reversion  or  remainder,  expectant  on  tlie 
death  of  some  -  ancestor  or  relative,  and  he  contracts  to  sell  the  bme 
for  present  money.  All  these  cases  are  not  relieved  agaioat  aa  firaadu- 
lent,  because  a  reasonable  and  aufiicient  oonsideraUoa  may.  be  paid,  n 
ascertained  by  the  annual  value  <^  the  estate,  and  of  the  intervening 
life.  But,  as  in  poit  obit  contracts,  when  an  advantage  is  ta^ken  by  the 
purchaser  of  the  necessity  of  the  seller,  he  will  be  relieved  against,  the 
sale  on  repaying  the  principal  and  interest,  and  sometimes  paying  for 
reasonable  repairs  made  by  the  purchaser.  This  relief  is  granted  on  the 
ground  that  the  contract  of  sale  was  unconscionable.  In  unconscionable 
poU  obit  contracts.  Courts  of  Law  may,  when  they  appear,  in  a  suit 
commenced  upon  them,  to  have  been  against  conscience,  give  a  vSSmt 
by  dixecting  a  recovery  of  so  much  money  only  aa  shall  be  eqnd  to 
the  principal  received  and  the  interest.  But  in  sales  of  remainders  and 
reversions,  by  grants  executed,  I  know  of  no  relief  that  Courts  of  Law 
am  give,  unless  the  grants  shall  appear  to  have  been  fraudulently  ob* 
tained  of  the  grantor ;  in  which  case  the  fraud  will  Titiate  and  render. 
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mitt  the  grails  so  inflieUd.  The  eontrael  before  ue  is  not  a  tile  of  » 
Temauider  or  revefsioa ;  bat  i»  diffiereat  from,  any  noticed  in  the  re- 
ports, that  have  been  cited,  Th«re  is  one  ease  of  a  eon  tract  betweea 
presumptive  heirs,  respecting  their  expSctancies  from  the  same  aggpator^ 
It  is  the  case  of  Buckley  y,  NewlanlT  The  parties  had  married  two 
sisters,  presumptive  fietw  of  irffr.  Turgis.  The  husbands  agreed^  that 
whatever  shoulcT^' "given  by  Mr.  Turgis  should  b^  equally .  divided  be- 
tween them.  '  After  Tiu'gis^s  death,  the  defendant,  who  had  the  greater 
part  given  to  hiiff,  was  TSOmpelled  to  execute  the  agreement.  The  re« 
dprocal  benefit  orihe^ chance  was  a  sufficient  consideration.  The  ten* 
deney  of  the  agreement  "^  was  to  guard  against  undue  influence  over  the 
testator;  and  i^  oould  not  be'*  unreasonable  to  covenant,  to  do.  what  the 
Law  would  have  done,"  if  Turgis  had  died  intestate.  The  covenant  de** 
dared  on  in  the  case  at  bar  is  an  agreement  by  an  heir,  having  two 
ancestors  then  living,  an  uncle  and  an  aunt,  that  if  he  survived  them, 
or  either  of  them,  he  will  convey  to  a  stranger  one  third  part  of  all 
the  estate,  real  and  personal, 'which  shall  come  to  him  from  those  an- 
eestors,  or  either  of  them,  by  descent,  distribution,  or  devise*  And  it 
is  found  by  the  Jury,  that  this  contract  was  not  obtained  from  the  heir 
by  the  fraud  of  the  purchaser.  If  therefore,  this  covenant  is  void,  it 
must  be  on  the  principle,  that  it  is  a  fraud,  not  on  either  of  the  par- 
ties, for  that  the  jury  have  negatived,  but  on  third  persons  not  parties 
to  it,  produetive  of  public  mischief,  and  against  sound  public  policy* 
If  the  eontract  has  this  effect  it  is  apparent  to  the-  Court  from  the 
record ;  the  whole  contract  being  a  part  of  the  record*  And  that  a 
contract  of  this  nature  has.  this  effect,  we  cannot  doubt. 

**ThB  aneeatot,  having  no  knowledge  of  the  existence  of  the  contract,. 
h  indooed  to  anbniir  EFs  "estate  to  the  disposition  of  the  Law,  which 
had  designated  the  defendant  as'  an  heir.  The  defendant's  agreaasent 
with  the  plantiff  is  to  substitute  him,  as  a  oo*heir,  with  himself  to  his 
oncle'a  estafeT' The  uncle  is  thus  made  to  leaVfe  a  portion  of  his eetate 
to  SopUou,  a  atranger,  without  his  knowledge,  and  consequently  with« 
ont  any  suck  intention.  This  Lord  ffardwieke  calls  a  deceit  on  the  an- 
cestor. And  what  is  the  consequence  of  deoeits  of  this  kind  upon  the 
public  P  Heirs,  who  ought  to  be  under  the  reasonable  advice  and  di* 
reoBbn  of  their  ancestor,  who  has  no  other  influence  over  them  than 
what  arises  (hfttt  a  fear  of  his  displeasure,  from  which  fear  the  heirs 
may  be  induced  to  live  industriously,  virtuously,  and  prudqj^  aice,  witl^ 
the  aid  oPmoney  speculators,  let  loose  from  this  salutary  control,  and 
may  indnlge  in  prodigality,  idleness,  and  vice  ;  and  taking  care,  by 
bypocritically    pti^rnng    appearanoes,  not    to  alarm  their  ancestor,  may 
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ga  on  trafficking  with  his  expected  bountj,  making  it  a  fand  to  sup- 
ply the  wastes  of  disnpatbn  and  extravagance.  Certainly  the  policy  of 
the  Law  will  not  sanction  a  transaction  of  this  kind,  from  a  regard  to 
tbe  moral  habits  of  the  citizens/* 

§  75.  In^^l^^this^  jorisdictiou  Equiiy^Jjas  jjjabaUj  got  ita 
doctrines  from  the  Macedonian  Law.  Lord  Hardwiche  points  to 
the  Macedonian  Decree  in  the  case  of  Chest$rfyfyt„\.  /ans^en.  The 
words  of  it  are— 

**  Verba  SemUuicomuUi  Maeedoniani  hme  euMt,  ^c.  Plaeere,  ne  e«t,  ^• 
JUiqfanUUas  muiuam  peewniam  dediaeei,  eiiam  pott  mortem  parent  efiUy 
tjui  in  poteitate  fuUset,  actio  petitioque  daretur  ;  ut  edrgtt,  fui  penimo 
exmnplo  fcanwareni^  mulUui  pone  fiUofamUiai  bonum  nomin^  expectaim 
pairie  morte,  fieri** 

§  76.  Long  acquiescence  or  actual  confirmation  .of  the  transac- 
tion by  the  party  entitled  to  relief  will  destroy  the  Equity  to  re- 
lief;  for  this  species  of  contract  is  one  of  those  capable  of  con- 
firmation ;  not  like  marriage  brokage  contracts  and  others^  which 
are  incapable  of  being  confirmed^  as  against  public  policy. 

§  77.  Agreements  between  parties  which  operate  directly  or  vir- 
tually to  delay/  defraud^  ^or  deceive  creditors^  are  constructive  £nuds 
upon  creditors.  "Tt  is  a  fundamental  principle  with  civilized  ^atioiis 
to  {i^otect  the  right  of  creditors.  In  this  country  it  is  only  the 
too  common  practjse  to  mask  and  conceal  property  for  this  purpose, 
by  purchasmg  in  what  are  calTeZr"  **  Bynamee/'  and  by  partitipuSf 
.  mortga^es',"lind  other  incumbrances,  and  resales,  by  wliich^  jthj  exe- 
cution creditor  is  held  at  arms  length  for  a  length  of  time,  has 
to  institute  fresh  expensive  litigation,  or  is  altogether  robbed  of 
the  fruits  of  hia  judgment,  the  fime,  fruetus,  ei  effeciue  legie.  8o 
in  Bleniineqp  V.' SlenMnsopSf) 

■  "  In  the  Cifil  Law  it  was  declared,  that  whatever  was  done  by  deb- 
tors to  defeat  their  creditors,  whether  by  alienation  or  other  disposition 
of  thdr  property,  should  be  revoked,  or  null  as  the  case  might  require. 
M  Praior.  Qucf  fraudatioue  eausd  geeta  erunt,  cum  eo,  qui  fraudem  nom 
ignoraverit ;  de  kie  euratori  bonorum,  vel  ei,  cui  de  ea  re  actionem  dare 
opertMt,  intra  annum,  quo  esperiundi  potettae  fuerit,  actionem  dabo.  Tdqua 
etium  adverius  ipeum,  qui  fraudem  fecit,  eervabo.  Neceeeario  praetor  hoe 
edictum  propoeuit ;  quo  edicto  comuluit  creditoribue,  revocando  ea,  qmgenm-' 
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que  iu  ftaudem  eorum  aUenata  sunt  !  Ait  ergo  Frmtor ;  Quet  frauda' 
lionu  cauid  geita  erunt,  Hcec  verba  generalia  sunt,  et  omtittent  in  se 
onmem  omnino  in  fraudem  factam,  vet  alienationem  vel  quemcunque  con" 
tractum.  Quodcunque  igitur  fraudia  camd  factum  est,  videtur  hi$  verhie 
revocari  qualecunque  fuerit.  Nam^  late  Uta  verba  patent^  $ive  ergo  rem 
alienavit,  nve  acceptHaiione  vel  pacta  aliquem  liberavH.  Idem  erit  pro- 
•  bandum.  Et  »i  pignora  liberet,  vel  quern  alium  in  fraudem  crediforum 
praponat.  And  the  rule  was  not  only  applied  to  alienaticms,  but  to  Iraa- 
dulent  debts,  and,  indeed  to  every  species  of  transaction  or  omission 
.prqjudical  to  creditors.  Vel  ei  prcebuit  exoeptiouem^  eive  se  obUgavit  frau^ 
daudorum  ereditorum  causct^  sice  numeravit  pecuniam,  vel  quodcunque  aliud 
feeU  in^^fraudem  ereditorum  ;  palam  est  edictum  edictum  locum  habere,  ^. 
M  qui  aliquid  fecit,  ut  desinat  habere,  quod  habei,  ad  hoc  edictum  pertineL 
In  fraudem  facere  videri  etiam  eum  qui  non  fadt,  quod  debet  facere, 
inlelligendum  est ;  id  est,  si  non  utitur  servitutibusJ* 

§  78.  And  the  like  rule  was  applied  to  purchases  for  a  valu- 
able  consideration   with  notice. 

'*  Qutf  fraudationis  casud  gesta  erunt,  cum  eo  qui  fraudem  non  ignora^ 
verit  de  his,  ^o,  actionem  dabo.  Si  debitor  in  fraudem  ereditorum  nunore 
pretio  fundum  scienti  emptori  vendiderit ;  deinde  hi,  quibus  de  revocando 
eo  actio  daiur,  eum  petant ;  quasUum  est,  an  prcetium  resiituere  debent  ? 
Proculms  existimat  omnimodi  resUtuendum  esse  fundum,  etiamsi  pretium  non 
sahaisur ;  et  resctiptum  est  secundum  Proculi  sententiam.*' 

§  79.  The  principles  of  our  Common  Law  were  the  same;* and 
in  the  reign  of  Elizabeth^  Statutes  were  passed  against  fraudulent 
conveyances  to  defeat  creditors/^)  and  the  like  to  defraud  purcha- 
sers.C^}  The  Leading  case  upon  these  is  Twyn^s  case,  with  which  Mr. 
Smyth  opens  his  invaluable  work.  Thither  the  curious  must  be 
referred. 

§  80.  In  each  case  as  it  arises,  the  Court  will  have  to  say  whe* 
ther  the  conveyance  is  fraudulent  or  not.  One  strong  test  is  whe- 
ther the  vendee,  &c.  is  put  in  possession,  or  whether  the  vendor 
still  remains  in  possession,  or  retains  a  joint  possession  with  the 
vendee.  But  of  course  when  from  the  terms  of  the  transaction  the 
owner  is  to  retain  possession  until  default  made,  this  inference  does 
not  arise.  Such  for  instance  is  the  ordinary  case  of  mortgage.  Where 
possession  is  impossible,  as  the  delivery  of  a  ship  at  sea,  a  symboli- 
cal  delivery  suffices. 

^)  18  Eliz  C.  6.,  ^h)  17  Eliz.  C.  4. 
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§  81.  There  is  a  dbtmction  between  the  two  Statates— 
**By  the  27tli  Eliz.  every  voluntary  conveyance  is  rendered  vdid  by  a 
subsequent  purchase  for  valuable  consideration ;  whilst  under  the  13th  Eliz. 
a  voluntary  conveyance  by  one  not  indebted  at  the  time,  (more  especial- 
ly if  for  a  child  of  the  grantor,)  if  no  particular  evidence  or  badge  of 
fraud  appears,  will  be    good  as  against  subsequent    creditors." 

§  82.  Of  course  where  there  is  a  deeeii  or  fraud  the  acts  is  void; 
but  the  Statutes  are  pointed  against  those  acts  which  parties  are 
constantly  doing  under  pretence,  perhaps  under ,  the  impreseaou, 
that  they  are  discharging  a  moral  obligation,  such  as  making 
provision  for  wives,  children,   and  other  relations. 

§  83.  But  we  must  be  just  before  we  are  generous.  There  U 
nothing  to  prevent  our  generosity  where  it  is  compatible  mth 
justice. 

**  The  statute,  while  it  seems  to  protect  the  legal  rights  of  creditoES 
against  the  frauds  of  their  debtors,  anxiously  excepts  from  such  imputa- 
tion the  honB  fide  discharge  of  moral  duties.  It  does  not,  therefore^  de- 
clare all  voluntary  conveyances  to  be  void  ;  but  only  all  fraudulent  con- 
veyances to  be  void.  And,  wheth^  of  c(mveyance  before  f.dnleit  or 
not,  is  declared  to  depend  upon  its  being  made  *  upon  gXd  eonaUer- 
ation,  and  botid  fide.*  It  is  not  sufficient,  that  it  be  upon  gpod  ocm- 
sideration,  or  bond  fide.  It  must  be  both.  And,  therefore,  if  a  con- 
veyance or  gift  be  defective  in  either  particular,  although  it  is  valid 
between  the  parties  and  their  representatives ;  yet  it  is  utterly  void  at 
to  creditors." 

§  84.  It  is  necessary  to  consider  briefly  here  the  doctrine  of 
voluntary  conveyances ;  and  to  the  proper  understanding  of  this, 
in  the  first  place,  as  to  consideration,  which  says  Blaeketmek^ 
may  be  good  or  it  may  be  valuable ;  "  a  good  consideration 
is  such  as  that  of  blood,  or  of  natural  love  or  affection,"  and,  is 
founded  on  motives  of  generous  prudence  and  natural  duty*  A  natu- 
able  consideration  is  such  as  money  or  m^rrie^ge  or  the  like,  which 
the  Law  esteems  an  equivalent  given  for  the  grant.  The  Boman  Law 
drew   this  distinction. 

§  85.  The  distinction  is  important,  because  a  deed  .|@ade  on  opHy 
a  good  consideration,  and  a  child's  portion  without  any  consideratioa 
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at  allj  is  called  a  volnniary  deed ;  and  is  void  as  against  snbse- 
quent  purchasers ;  and,  when  executed  by  an  insolvent  party,  against 
creditors.  It  requires  a  valuable  consideration  to  support  such  deeds. 
§  86.  If  a  man  is  not  indebted  at  the  time  of  making  the 
grant,  or  indebted  but  a  trifle  in  comparison  with  the  amount 
of  his  estate,  the  fact  of  his  subsequently  becoming  insolvent  will 
not  affect  such  conveyance,  assuming  of  course  that  there  is  no 
element  of  fraud  in  the  transaction. 

**  It  has  been  justly  remarked  that  the  dlstiaotion  between  cases  where 
the  party  is  indebted,  and  those  where  he  is  not  indebted,  is  drawn 
from  considerations  too  obvious  to  require  illustration  from  cases.  For 
if  a  man  indebted  were  allowed  to  divest  himself  of  bis  property  in 
favour  of  his  wife  or  his  children,  his  creditors  would  be  defrauded. 
But  if  a  man  not  indebted,  and  not  meaning  to  commit  a  fraud,  could 
not  make  an  affective  settlement  in  favour  of  such  objects,  because  by 
possibility  he  might  afterwards  become  indebted,  it  would  destroy  those 
family  provisions  which  are,  under  certain  restrictions,  a  benefit  to  the 
public,  as  well  as  to  the  individual   object  of  them." 

§  87.  A  Yoluntary  settlement  will  however  only  be  defeated  by  a 
conveyance  for  value  to  the  extent  necessary  to  give  the  effect  to 
tbe  conyeyance  for  value.  (^) 

§  88.  Subsequent  creditors  have  no  Equity  through  the  rights 
of  creditors  anterior  to  and  existing  at  the  date  of  a  voluntary 
conveyance,  when  such  conveyance  is  of  the  character  described 
above;  that  is  to  say,  made  by  a  man  only  moderately  indebted 
the  time  of  the  conveyance.  So  in  Kidney  v.  Cousemaier^i^  Sir  W. 
Grant  said— 

*^  Though  there  has  been  much  controversy,  and  a  variety  of  deci- 
sion, upon  the  question,  whether  such  a  settlement  is  fraudulent  as  to 
any  creditors,  except  such  as  were  creditors  at  the  time,  I  am  dispos- 
ed to  follow  the  latest  decision,  that  of  Montague  v.  Lord  Sandwich  ; 
which  is,  that  the  settlement  is  fraudulent  only  as  against  such  creditors 
as  were  creditors  at  the  time.'* 

§  89.  Where  the  question  is  whether  a  party  has  made  a  "  fraudu- 
lent  preference'*  under  the  Bankrupt  or  Insolvent  Law,  the  follow- 
ing rules  will  enable  the  Court  to  decide  :— • 

— ■■■■■^^■^■^■^■■^■^■^■■■■■^■"^■■■"■■"■^■~^™"— ^^■^■^■^■"■■— ^■-■"■-■^-■— MM^— .^^ 
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''  Ist.  Any  transfer  which  is  fraudulent  within  the  meaning  of  the 
statute  of  Elizabeth,  is  also  fraudulent,  and  an  act  of  bankruptcy,  under 
the  Bankrupt  Act ;  (and  void  as  against  the  Assignees)  upon  an  Insol- 
vencyi  Vcedem  Qrinuhy  v.  BallS^) 

**  2nd.  Any  con?eyanoe  td  a  creditor  by  a  trader,  of  his  whole  pro- 
perty, or  of  tbe  whole  with  an  exception  merely  nominal,  in  considera- 
tion of  a  by-gone  and  pre-existing  debt,  though  not  fraduleut  within  the 
statute  of  Elizabeth  is  fraudulent  under  the  Bankrupt  Act,  and  an  Act 
of  Bankruptcy.  Lindon  v.  SharpX*)  Graham  v.  OhapmanJo)  HuUon  y. 
CruUwellM  Yomg  y.  WaudSsh  8miik  v.  Oannon.ir)  The  note  to  Graham  r. 
€kapman,(')  as  to  the  date  of  the  introduction  of  this  nUe  into  the 
Bankrupt  Law  is  erroneons,  Law  v.  SkvmeriO  having  been  decided  im 
15  G^.  III.,  (not  15  Geo.  II.,  as  there  incorrectly  stated),  upon  the 
authority  of  JTorsely  y.  DeMattQ8,(M)  decided  in  31   Geo.  II. 

«'8.  A  transfer  by  a  trader  of  part  of  his  property  to  a  creditoi^ 
in  consideration  of  a  by-gone  and  pre-existing  debt,  though  not  fraudu- 
lent within  the  statute  of  Elizabeth,  is  fraudulent,  and  an  act  of  bauk^ 
ruptcy  under  the  Bankrupt  Act,  if  made  yoluntarily,  and  in  contempla- 
tion of  bankruptcy." 

§  90.  Another  dass  of  constmctiye  frauds  upon  creditors  arises 
where  some  of  the  creditors  have  entered  into  secret  composition 
deeds  with  the  debtor  upon  his  coming  insolvency^  whereby  thej 
obtain  undue  advantages  as  against  the  general  body  of  creditors. 
All  compositions  in  such  cases  are  supposed  to  be  founded  upon 
entire  good  faith  and  mutual  confidence.    See  Mare  y.  Saiu^ordfiO^ 

"  The  purport  of  a  composition  or  trust  deed,  in  cases  of  insolvency, 
usually  is,  that  the  property  of  the  debtor  shall  be  assigned  to  trustees, 
and  shall  be  collected  and  distributed  by  them  among  the  creditors,  ac- 
cording to  the  order  and  terms  prescribed  in  the  deed  itself.  And,  in 
consideration  of  the  assignment,  the  creditors,  who  become  parties,  genentl- 
ly  agree  to  release  all  their  debts  beyond  what  the  funds  will  satisfy* 
Now,  it  is  obvious,  that  in  all  transactions  of  this  sort  the  utmost 
good  faith  is  required ;  and  the  very  circumstance  that  other  creditors 
of  known  reputation  and  standing  have  already  become  parties  to  the 
deed,  will  operate  as  a  strong  inducement  to  others  to  act  in  the  same 
way.    But  if  the  signatures  of  such  prior  creditors  have  been  procured 

(»)  11.  M.  and  W.  631.  (r )  S  E.  and  &  86.  ^ 
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by  secret  arrangements  with  them,  more  favourable  to  them  than  the 
general  terms  of  the  composition  deed  warrant,  those  creditors  really  act, 
as  has  been  said  by  a  very  significant,  though  homely  figure,  as  decoy 
ducks  upon  the  rest.  They  hold  out  false  colours  to  draw  in  others, 
to  their  loss  or  rnin/* 

§  91.  And  it  matters  not  whether  the  debtor  has  been  a 
▼olnntaij  party  to  the  fraud,  or  been  induced  to  enter  into  it  by 
the  threats  or  the  like;  for  the  relief  is  granted,  not  on  account 
of  the  debtor,  but  of  the  unsuspecting  body  of  creditors  at  large ; 
on  aoeonnt  of  public  policy,  such  oompontion  deeds  and  trusts 
are  utterly  void  ai  initio,  and  money  paid  under  them  may  be 
recofered  back. 

§  92.  Where  executors  or  administrators  are  colluding  with  the 
debtors  of  the  estate,  either  to  retain  or  waste  the  assets,  the  creditors 
may  sue  the  debtor  at  once,  making  the  executor  or  administra« 
tor  a  party ;  for  here  the  very  person  whose  duty  it  is  to  protect 
the  estate,  is  destroying  it ;  and  though  ordinaiily  an  executor  only 
can  sue  for  the  debts  of  the  deceased,  yet,  eessante  ratione,  there  is 
here  abundant  reason  for  departure  from  the  general  rule. 

{  93.  This  subject  cannot  be  quitted  without  a  few  words  upon 
the  subject  of  the  liability  of  parties,  dealing  fraudulently  with  their 
trust  funds  or  property,  to  pay  interest  or  account  for  profits. 
This,  it  will  be  seen  falls  somewhat  under  the  head  of  Damages, 
but  it  has  been  reserved  as  most  conveniently  to  be  discussed  here. 

Courts  of  Equity  have  no  doubt  a  jurisdiction  to  give  damages  : 
Irothero  v.  PkelpiS^) 

But  it  is  as  an  aid  to  specific  performance,  and  awarded  as  a  com- 
pensation :  not  as  a  substantive  object  of  their  interference,  as  in 
Courts  "of  taw.  Where  the  legal  estate  is  in  the  Defendant,  a  Court 
of  Equily  will  not  give  relief  to  a  complainant  who  has  made  im- 
provements. The  Hindu  Iiaw  is  different,^  and  allows  a^mortgageg 
or  other  party  in  possession  of  the  land  to  claim  what  he  has 
laid  out  in  improvements.  But  in  cases  of  fraud,  actual  or  con- 
strilKUVS,  UouHs' of  UquTty  give  damages  as  a  substantive  relief. 
Thus  they^wiU  3ecree  an  account  of  rents  and  profits  from  the  time 
of  his  title  to '  an  account,  whenever  the  plaintiff  has  been  kept  out 
of  his  estate.  Tl^  Unj"fhlUd,'  misrepresentation,  or  concealment  of  the 
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Defendant*  The  doctrine  of  the  Boman  Law  as  laid  down  by  Vafk- 
nian  is^  Oeneraliter  cum  de  fra%de  dispuiatur,  nan  quid  habeai  aeior, 
sed  quid  per   adversarium  habere  nan  potuit,  coneiderandum  esL 

§  04.  Where  a  Trustee,  say  an  Executor,  has  been  guilty  of 
laches  in  accounting  fof  th6  estate,  payment  of  legacies,  or  the 
like,  he  will  be  charged  witR  5  per  cent,  interest  on  the  balance 
in  his  hand.  In  this  country  l!e  should  be  subject  to  a  iriglier 
rate  of  interest.  .  "   " 

It  will  be  no  excuse  that  he  did  not  ui$  the  money.  He  was 
bound  to  disburse  it,  or  to  render  it  productive. 

{  93«  Where  the  Trustee  has  actually  made  more,  he  shall  pay 
more,  for  he  is  compellable  to  account  for  every  rupee  he  has  ac- 
tually received.    See  Tibb  v.  Carpenter/^*)  per  Sir  J.  Plumer. 

§  96.  Where  a  Trustee  employs  trust  funds  in  his  own  trade 
or  business,  whether  he  keep  them,  separate  from,  or  mix  them  with 
bjs.own,  the  Geshii  qui  truit  may  have  an  account  of  the  profits 
made  by,  instead  of  the  interest  on  the  amount  of,  the  trust  funds 
so  employed.  Thus  in  the  leading  case  of  Docker  v.  Somei^)  Lord 
Brougham  said-^ 

"Wherever  a  trustee,  or  one  standing  in  the  relation  of  a  trustee, 
violates  his  duty  and  deals  with  the  trust  estate  for  his  own  behoof,  the 
rule  is,  that  he  shall  account  to  the  cestui  que  trust  for  all  the  gain  which 
be  lias  made.  Thus,  if  trust  money  is  laid  out  in  laying  and  selling 
limd,  and  a  profit  made  by  the  transaction,  that  shall  go,  not  to  the 
trustee  who  has  so  applied  the  money,  but  to  the  cestui  que  trust  whose 
money  has  been  thus  applied.  In  like  manner  (and  cases  of  this  kind 
are  more  numerous),  where  a  trustee  or  executor  has  used  the  fund  com- 
mitted to  his  care  in  stock  speculations,  though  the  loss  (if  any)  must 
fall  upon  himself,  yet,  for  every  farthing  of  profit  he  may  make,  be 
shall  be  accountable  to  the  trust  estate.  So,  if  he  lay  out  the  trust 
money  in  a  commercial  adventure,  as  in  bnying  or  fitting  out  a  Teasd 
for  voyage,  or  put  it  in  the  trade  of  another  person,  from  which  be 
is  to  derive  a  certain  stipulated  profit,  although  I  will  not  say  that 
this  has  been  decided,  I  hold  it  to  be  quite  clear,  that  he  must  ae* 
oount  for  the  profit  receivedby  the  adventure,  or  from  the  concern.  In 
all  these  cases  it  is  easy  to  tell  what  the  gains  are.  The  fund  is  kepi 
distinct  from  the  trustee's  other  monies,  and  whatever  he  gets,   he  musi« 
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aocoimi  for  and  pay  over,  ^t  is  so  mach  fruit,  so  much  increase  on  the 
estate  for  chattel  of  another,  and  must  then  follow  the  ownership  of  Iho 
property  and  go  to  the  proprietor. 

"  Snch  being  the  undeniable  principle  of  Equity,  such  the  rule  by 
which  breach  of  trust  is  discouraged  and  punished — discouraged  by  inter- 
cepting its  gains  and  thus  frustrating  the  intentions  that  caused  it — punish- 
ed by  charging  all  losses  on  the  wrong-doer,  while  no  profit  can  ever 
accrue  to  him— can  the  Court  consistently  draw  the  line,  as  the  cases  would 
seem  to  draw  it,  and  except  from  the  general  rule  those  instances  where 
the  risk'  of  the  malversation  is  most  imminent — those  instances  where 
the  trustee  is  most  likely  to  misappropriate,  namely,  those  in  which  he  uses 
the  trust  funds  in  his  own  traffic  ?  At  Arst  sight  this  seems  grossly  ab- 
surd, and  some  reflection  is  required  to  understand  how  the  Court  could 
ever,  even  in  appearance,  countenance  such  an  anomaly.  The  reason 
nAiich  has  induced  Judges  to  be  satisfied  with  allowing  interest  only, 
I  take  to  have  been  this  :  they  couhi  not  easily  sever  the  profits  at- 
tributable to  the  trust  money  from  those  belonging  to  the  whole  capital 
stock;  and  the  process  became  still  more  difficult  where  a  great  pro- 
portion of  the  gains  proceeded  from  skill  or  labour  employed  upon  the 
capital.  In  cases  of  separate  appropriation,  there  was  no  such  difficulty, 
as  where  land  or  stock  had  been  bought  and  then  sold  again  at  a  pro- 
fity  and  here,  accordingly,  there  was  no  hesitation  iu  at  once  making 
the  trustee  account  for  the. whole  gains  he  had  made.  But  where,  hav- 
ing engaged  in  some  trade  himiself,  he  had  invested  the  trust  money 
in  that  trade  along  with  his  own,  there  was  so  much  difficulty  in  serv- 
ing the  profits,  which  might  be  supposed  to  come  from  the  money  mis- 
appb'ed,  from  those  which  came  from  the  rest  of  the  capital  embarked, 
that  it  was  deemed  more  convenient  to  take  another  course;  and,  instead 
of  endeavouring  to  ascertain  what  profit  had  been  really  made,  to  fix 
upon  certain  rates  of  interest  as  the  supposed  measure  or  representative 
of  the  profits  and  to  assign  that  to  the  trust  estate. 

"  This  principle  is  undoubtedly  attended  with  one  advantage — it  avoids 
the  necessity  of  an  inTcstigation,  of  more  or  less  nicety,  in  each  indi- 
vidual case,  and  it  thus  attains  one  of  the  important  benefits  resulting 
from  all  general  rules.  But  mark  what  sacrifices  of  justice  and  of  ex- 
pediency are  made  for  this  convenience.  All  trust  estates  receive  the 
same  compensation,  whatever  risks  they  may  have  run  during  the  period 
of  (heir  naisappropriation— all  profit  equally  whatever  may  be  the  real 
gain  derived  by  the  trustee  from  his  breach  of  duty ;  nor  can  any  amount 
of  profit  made  be  reached  by  the  Court,  or  even  the  most  moderate 
rate  of  mercantile  profit— that  is,  the  legal  rate  of  interest— be  exceeded. 
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whatorer  tbe  actual  galas  may  have  been,  'unless  by  the  very  olamsj 
and  arbitary  method  of  allowiDg  seats,  in  other  words,  compound  interest, 
and  this  without  the  least  regard  to  the  profits  actually  realised  ;  for 
in  the  most  remarkable  case  in  which  this  method  has  been  resorted  to(«) 
the  compound  interest  was  given  with  a  view  to  the  culpability  of  the 
trustee's  conduct,  and  not  upon  any  estimate  of  the  profits  he  had  made 
by  it. 

"But  the  principal  objection  which  I  have  to  the  rule,  is  founded 
upon  its  tendency  to  cripple  the  just  power  of  this  Court  in  by  far  the 
most  wholesome  and  indeed  necessary  exercise  of  its  functions,  and  the 
encouragement  thus  held  out  to  fraud  and  breach  of  trust.  What  avails 
it  towards  preventing  such  malversation  that  the  contrivers  of  sordid 
injustice  feel  the  power  of  the  Court  only  where  they  are  dumsj 
enough  to  keep,  the  gains  of  their  dishonesty  severed  from  the  rest  of 
their  stores?  It  is  in  vain  they  are  told  of  the  Courts  arm  being 
long  enough  to  reach  them,  and  strong  enough  to  hold  them,  if  th^y 
know  that  a  certain  delicaoy  of  touch  is  required^  without  which  the 
hand  might  as  well  be  paralysed  or  shrufik  up.  The  distinction,— I 
will  not  say  sanctioned,  but  pointed  at  by  the  negative  authority  of 
the  cases,— proclaims  to  executors  and  trustees,  that  they  have  only  to 
invest  the  trust  money  in  the  speculations  and  expose  it  to  the  hazaids 
of  their  own  commerce,  and  be  charged  j&5  per  cent,  on  it,  and 
then  they  may  pocket  ill  5  or  Jl20  per  cent,  by  a  successful  adventure. 
Surely  the  supposed  difficulty  of  ascertaining  the  real  gain  made  by  the 
misapplication,  is  as  nothing  compared  with  the  mischiefs  likely  to  arise 
from  admitting  this  rule,  or  rather  this  exception  to  one  of  the  most 
general  rules  of  equitable  jurisdiction. 

"  Even  if  cases  were  more  likely  to  occur  than  I  can  think  they 
are,  of  inextricable  difficulties  in  pursuing  such  inquiries,  T  should  stil! 
deem  thb  lesser  evil  by  far,  and  be  prepared  to  embrace  it. 

•'  Mr.  Solicitor  General  put  a  case  of  a  very  plausible  aspect,  with  a 
view  of  deterring  the  Court  from  taking  the  course  which  all  princi- 
ple points  out.  He  feigned  the  instance  of  an  apothecary  buying  dro^ 
with  illOO  of  trust  money,  and  earning  £1000  a  year  by  sellii^ 
them  to  His  patients  and  so  he  might  have  taken  the  case  of  trust 
money  laid  out  in  purchasing  a  piece  of  steel,  or  skein  of  silk,  and 
these  being  worked  up  into  goods  of  the  finest  fabric.  Birmiiu;ham 
trinkets,  or  Brussels  lace,  where  the  work  exceeds  by   10,000  times  thsT 


(f)  A^p*«lv.Jotfi«iBtatoain2  Vei.02,andIMadd.3(X);;  which  indeed  it  always  cit«d  to 
be  donbted,  if  not  dinpproved. 
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material  in  valoe.  Bat  such  instanoea  in  truth  prove  nothing  ;  for  they 
are  cases  not  of  profits  upon  stock,  but  of  slUfut  labour  very  hrghly 
paid ;  and  no  reasonable  person  would  eyef^ream  of  charging  a  trustee, 
whose  skill  Ihus  bestowed  had  so  enormously  augmented  the  yalue  of  the 
capital^'as  if  he  had  only  obtained  from  it  a  profit;  although  the  re- 
finements 0?  the  Civil  Law  would  certainly  bear  us  out,  even  in  charging 
all  gains  accruing  upon  those  goods,  as  in  the  nature  of  accretion  be- 
longing to  the  true  owners  of    the  chattels. 

''Tbe  last  person  who  can  be  heard  to  argue  from  the  difficulty  of 
tracing  or  apportioning  the  profits  of  the  misapplied  fund,  is  the  man 
whose  breach  of  trust  has  caused  the  misapplication,  and  created  the 
difficulty. 

**  When  did  a  Court  of  Justice,  whether  administered  acoording  to  the 
roles  of  Equity  or  of  Law,  ever  listen  to  a  wrong  doer'a  argument  to 
stay  the  arm  of  Justiee,  grounded  on  the  steps  he  himself  had  sacoess- 
My  taken  to  prevent. his. iniquity  ban  being  traced?  Bather,  let  me  ask» 
when  did  any  wrong  doer  ever  yet  possess  the  hardihood  to  plead,  in 
aid  of  his  escape  from  justice,  the  extreme  difficulties  he  bad  contrived 
to  throw  in  the  way  of  pursuit  and  detection,  saying.  You  had  better 
not  make  the  attempt  for  you  find  I  have  made  the  searoh  very  trouble* 
some  ?  The  answer  is.  The  Court  will  try." 

§  97.  Should  the  difficulty  suggested  arise,  that  may  be  a  rea* 
son  to  induce  the  Court  To  give  ~  £5  per  cent,  with  annual  rests, 
or  in  other  words^  compound  interest.  See  James  v.  FoxalK^) ;  and 
the  trustee  will  be  charged  with  the  same  interest  if  he  pays  the 
fund  into  his  own  account  at  his  bankers,  though  he  does  not 
actually  employ  any  part  of  it  in  his  trade.  See  Williams  v. 
PoweU.m 

§  98.  "With  respect  to  the  general  question  of  charging  executors 
with  interest,  says  Sir  Anthony  Hart  in  Flanagan  v.  Nolan: 

••  There  are  two  things  to  be  kept  in  view,  first,  we  are  not  to  look 
so  dosely  into  the  dates  of  a  running  account  to  calculate  interest  upon 
it,  as  to  deter  respectable  men  from  undertaking  the  office  of  executor; 
and  on  the  other  hand  we  are  not  loosely  to  permit  any  man,  how 
ever  respectable,  to  retain  the  money  of  others  in  his  hands  without 
making  it  productive.  An  executor's  duty  in  this  respect  is  to  dejtf 
with  the  trust  estate  as  a  provident  man  would  deal  with  his  own,  and 


(a)  15  B«iu  392,  (ft)   15Bea.4ei, 
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every  provident  pemon.  makes  interest  of  his  money,  when  he  has  got 
together  a  sum  which  he  thinks  to  be  worth  while  to  lay  out  at 
interest." 

§  90.  Where  funds  have  never  come  to  hand  but  have  been 
inexcusably  left  outstanding,  it  seems  that*  Equity  will  only  charge 
the  Trustee  with  the  principal. 

§  100.  It  is  a  very  common  practice  to  charge  in  the  pleads 
ings  fraud  which  cannot  be  substantiated  at  the  hearing,  and  is 
sometimes  the  mefe  creature  of  the  pleader's  imagination.  In  Equity, 
fraud  of  itself  gives  jurisdiction^  and  in  former  days  in  England 
charges  of  fraud  were  habitually  inserted  in  a  Bill,  expressly  for 
the  purpose  of  avoiding  a  demurrer.  I  have  heard  of  an  Equity 
draftsman  ordering  one  of  his  pupils  to  take  back  a  Draft  Bill 
and  *^  spice  it  well  with  fraud.''  But  it  is  obvious  that  this  is 
a  most  improper  practice.  The  /acls  of  the  case  and  nothing 
more  should  be  stated,  and  it  is  monstrous  to  make  the  records 
of  a  C!ourt  of  Justice  the  vehicle  of  pcd>lishing  perfectly  unfound- 
ed charges  against  the  character  of  any  man.  Accordingly  of 
late  years  the  Courts  have  unmistakeably  marked  their  sense  :of 
this  mal-practice,  by  refusing  costs,  or  awarding  them  to  the  othor 
side,  or  by  dismissing  the  Bill  where  the  fraud  alleged  is  not 
proved. 

Thus  in  Wilde  v,  GibioUjW  it  was  laid  down  broadly,  that  where 
a  party  grounds  his  claim  to  relief  on  the  ground  of  fraud  and 
fails  to  prove  it,  he  will  not  be  entitled  to  any  other  relief  on 
any  other  ground  of  Equity  which  he  may  establish. 

But  this  case  has  been  somewhat  qualified  by  later  decisions. 
In  WaUon  v.  Mojfion^^  it  was  held  that  fraud  must  be  the 
foundation  of  the  relief  prayed  for,  and  that  an  unfouEd  ^  state- 
ment  of  circumstances  amounting  to  fraud,  without  an  express 
charge  of  fraud  against  the  Defendant,  would  not  bar  the  Plaintiff. 

In  Eipey  v.  Lakef>^')  it  was  held  that  it  is  not  because  there  are 
in  a  Bill  allegations  of  fraud  superadded  upon  circumetaneee  wMci 
conetitnte  a  suffieient  original  BguUjf,  that  therefore  the  original 
Equity  is  not  to  be  attended  to. 


(e)  \%  Jnr.  537  and  lee  Price  ▼.  Serrwgton,    15  Jar.  990,  and  BUueoU  t.  long.    2  PhiU.  310. 
(rf)  U  Jar.  841.  {e)  16  Jnr.  1106. 
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And  in  farr  v.    J€weU,{f)  it  was   decided  tbat— 

'*  If  a  case  of  fraud  is  made  by  a  bill,  and  is  not  established  by 
the  evidence,  and  another  case  for  relief  is  alleged  in  the  same  bill 
and  proved,  so  much  only  of  the  bill  as  relates  to  the  case  of  fraud 
is  dispissedi  and  relief  may  be  given  upon  the   other  part  of  it. 

/•  But,  if  a  case  of  actual  fraud  is  alleged  by  the  bill,  the  Plain- 
tiff cannot  obtain  relief  upon  such  a  bill,  by  proving  only  a  case  of 
coDitmctive  fraud." 

And  the  Vioe-Chancellor  Sir  Tage  Wood  said— 

"It  is  quite  true,  that,  if  charges  of  fraud  are  introduced  into  a 
bin  in  addition  to  a  case  claiming  relief  on  other  grounds,  relief  may 
be  granted,  although  the  case  of  fraud  made  by  the  bill  may  fail  ; 
but,  even  if  the  Plaintiff  could  avail  himself  of  that  rule,  I  do  not 
think  that  there  is  sufficient  evidence  to  induce  me  now  to  give  relief 
upon  either  of  the  cases  here  made. 

**  With  respect  to  the  question  of  fraud,  and  as  to  the  dicta  of  Lord 
Oottenham  in  WUde  v.  QiBBon^is)  I  may  observe,  first,  that  it  is  an 
error  to  tnppose  (and  Lord  Coitenham  himself  said  he  never  intended 
it  to  be  supposed)  that  if  a  charge  of  fraud  is  introduced  into  a  bill 
which  foils,  and  anoUier  case  is  also  made  by  the  bill  which  is  esta- 
blished, the  bill  is  to  be  dismissed  because  the  charge  of  fraud  fails  ; 
but  the  true  rule  is,  that  so  much  of  the  bill  is  to  be  dismissed  bm 
relates  to  the  charge  of  fraud,  and  relief  may  be  given  on  the  other 
part  of  the   case  which  is  established." 

Hence  will  be  seen  the  danger,  to  say  nothing  of  the  gross 
impropriety,  of  bringing  forward  imputations  of  fraud  which  are 
not  capable  of  being  proved.  The  Plaintiff's  entire  case  may  be 
Endangered  by  it,  independently  of  the  risk  he  runs  of  being 
deprived  ofi  or  visited   wth  costs. 


(/)  1  K,  and  J.  871.  (^)  1  H.  L.  Cass  605. 
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NOTICE. 
Volenti  non  Jit  Injuria, 

§  1.  In  one  of  the  preceding  disquisitions  it  was  stated  that 
•where  a  party  though  ignorant  of  material  facts,  nevertheless  had 
such  notice  of  them  as  would  put  a  prudent  roan  on  his  guard, 
and  ought  to  cause  him  to  institute  inquiry,  he  shall  not  be 
heard  to  allege  his  own  ignorance  to  defeat  or  to  resist  the  com- 
pletion of  his  contract.  For  here,  he  had  within  his  own  pow- 
er the  means  of  knowledge,  and  whetlier  he  acted  with  express 
knowledge,  or  declined  to  inform  himself,  it  is  all  one.  He  is 
voluntarily  ignorant,   and    Volenti  non  fit  injuria, 

§  2.  It  becomes  necessary  therefore  to  inquire  into  the  doctrine 
ipf  Notice,  It  may  be  laid  down  as  a  general  rule,  that  a  pur- 
chaser with  notice  of  a  right  in  another,  is  in  Equity  liable  to 
the  same  extent,  and  in  the  same  manner,  as  the  person  firom 
whom  he  made  the  purchase. 

§  3.  Thus  an  estate  in  the  hands  of  a  subsequent  purchaser,  or 
mortgagee,  with  notice  of  a  prior  defective  mortgage,  will  be  bound 
by  it.  So  a  purchaser  with  notice  of  a  Trust  shall  be  a  Trustee 
in  lieu  of  the  Trustee  from  whom  he  purchased.  So  if  .A  purchas* 
ed  an  estate,  knowing  that  B.  had  an  equitable  mortgage  on  i^ 
or  a  lien  for  the  paid  purchase  money,  the  Estate  is  still  liable 
in  his  hands,  and  the  incumbrancer  may  follow  it.  So  in  the  Lead- 
ing case  of  £e  Neve  v.  Ze  Neve,(^)  Lord  Hardwieie  laid  it  dowtf — 

**  That  the  person  who  purchases  an  estate  (although  for  valuable  con- 
sideration) after  notice  of  a  prior  equitable  right,  makes  himself  a  mmld 
fide  purchaser,  and  will  not  be  enabled,*  by  getting  in  the  legal  estate, 
to  defeat  such  prior  equitable  Interest,  but  will  be  held  a  trustee  for 
the  benefit  of  the  person  whose  right  he  sought  to  defeat." 

(a)  An  Jfiqnitable  mortgage  at  distingnished  from  a  legal  mortgage  it  where  no  pnnafjiUlii  nor 
any  formal  conreyanoe  it  given,  bnt  a  mere  depoiit  of  title  doedt,  aooompanied>  or  not,  by  a  ] 
^ndnm  of  the  pnrpote  for  which  the  deposit  it  made,ttket  place  between  the  parties. 
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*'  l(»"  says  Ids  Lordship,  "  a  person  does  not  stop  his  hand,  but. 
gets  the  legal  estate,  when  he  knew  the  right  in  Equity  was  in  another, 
machinaiur  ad  wbveniendum  ;  and  it  is  a  maxim  in  our  law,  that  ftaua 
et  dolus  nemini  pairocinari  debent.  Fraud  or  mala  fidn  tlierefore,  is  the 
true  ground  on  which  the  Court  is  governed  in  cases  of  notice.** 

In  accordance  with  thigudQctrine,  our  Registration  Regulation  XVII 
of  3802W  provides  that  any  purchaser,""  &c.  with  'notice  of  exist- 
ing  incumbrance,  or  of  previous  sale  unregistered,  shall  not  effectuate 
his  own  conveyance  by  complying  with  the  requisites  of  Kegistration. 

§  4.  A  bond  fide  purchaser  for  valuable  consideration  without 
notice  is  favoured  in  £quity(^)  and  where  a  subsequent  purchaser 
vnih  notice  deals  with  such  a  one,  he  shall  have  the  benefit  of  the 
first  purchaser's  want  of  notice  ;  for  otherwise  such  first  purchaser 
could  not  deal  with  his  property.  So  on  the  other  hand,  if  & 
person  with  notice  sells,  the  purchaser  shall  *  shelter  himself  behind 
his  own  want  of  notice.  The  case  of  Harrison  v.  FortU^^)  aptly 
illustrates   both  branches   of  this  rule. 

*' There  A  purchased  an  incumbrance,  or  that  it  was  redeemable  f^d 
then  sold  to  B,  who  had  no  notice  ;  who  aflcrmirris  sold  it  to  C,  who 
had  notice  ;  tKe'  Master  of  the  Rolls  held,  that  the  first  notice  to  A, 
the'^first  purchaser,  was  thereby  revived,  and  that  C,  the  last  purchaser, 
should  be"  Habie  to  the  incumbrance  or  redemption  as  if  it  had  never 
been  in  the  hands  of  one  who  had  no  notice  ;  but  afterwards,  on  ap- 
peal to  Lord  Keeper  Somers,  it  being  urged,  that,  in  such  case,  an  in- 
nocent purchaser  without  notice  might  be  forced  to  keep  his  estate  and 
could  not'  sell  it,  and  should  be  accountable  for  all  the  profits  recerved 
^  fnifi&T'hfa''  Lordship  held,  'that  though  A  and  C  had  notice,  yet  if 
B  had  *iiO  notice,  the  plaintiff  could  not  be  relieved  against  the  defen- 
danftrr  *rhe  doctrine  laid  down  in  this  case  has  ever  since  been  ad- 
hered to."  *       ' 

Tne  Boman  Law  on  this  subject  deserves  to  be  studied. 
"  Ait  Frator,   Qua  fraudationis  causa  gesta  erunt,  cum  eo,  quifraudetu 
nom  uptoraverit,  actionem  dabo*^ 

Upon   this  there  follows  this  comment. 

"  Hoc  Edictum  eum  coereet,  qui  sciens  eum  in  fraudem  credilorum  hoc 
facere^     suseepit,  quod    in  fraudem    creditor um  Jkbat.     Quare,    si  quid  in 

{h)  Sec  :  VI.  cl  3. 
(c)  BattcU  T.  NosewoHhyy  Kep.  Temp.  Finch.  102,  2  Tud.  and  While  L  C.  p.  I. 
{fi)  Frtc.  Ch.  51. 
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fraudem    creditorum  factum   sit,  si  tamen  u,  qui  eepit,  ignorami^  emare 
videniur  verba  Micii" 

And  the  very  case  is  afterwards  put,  of  a  bond  fide  pu'rg^gg^  ^qa  a 
fraudulent  grantee,  the  validity  of  whose  purchase  is  unequivocal!/ 
affirmed.  "^ 

Is,  qui  a  debitore,  cujus  bona  possessa  sunt,  quasitum  sU,  tm  secunduM 
emptor  conveniri  potest.  Bed  verior  est  Sabini  sententia,  bond  fide  empiorem 
non  teneri,  quia  dolus  ei  duntamat  nocere  debeat,  qui,  cum  admisii, 
quemadmodum  diximus,  non  teneri  eum,  si  ab  ipso  debitore  ignorantid  emit. 
Is  autem,  qui  dolo  malo  emit  bond  fide  autem  ementi  vendidU,  in  soUdum 
pretium  rei,  quod  aecepit  tenebitur" 

§  5.  As  to  what  constitutes  Notice ;  of  course  where  it  is  express 
but  little  need  be  said.    Notice  is   rather  Actual  or    GonHructive^ 

§  6.  Of  the.  fojccjer,  it  will  suffice  to  say  that  a  person  is  not 
bound  to  take  notice  of  mere  rumours  from  strangers,  anonymous 
letters,  and  the  like.  The  notice  must  proceed  from  some  person 
interested  in 'the  property.  TPtTrchasers  from  Executors  have  no 
constructive  notice  of  the  peculiar  trusts  with  which  the  property  is 
affected.  They  may  well  presume  that  an  Executor  selling  does  so  in 
order  to  discharge  debts.  But  where  the  purchaser  has  notice  that  the 
Executor  is  turning  the  property  into  money  for  some  ill^al  or 
fraudulent  purpose.  Tor  instance  to  run  away  with  it,  he  will  be 
bound.  '"*  -" 

"  On  the  death  of  the  testator"  writes  Storey  "  the  personal  estate 
vests  wholly  in  the  Executor,  and  to  enable  him  to  execute  the  office 
with  facility,  the  Law  permits  him,  with  or  without  the  concurrence  of 
any  co-executor,  to  aell  or  even  to  mortgage,  by  actual  assignment  or^ 
by  equitable  deposit,  all  or ^ any  part  of  the  assets,  legal  or  equitable; 
and  though  liable  to  render  an  account  to  the  Court,  he  cannot  be  in- 
terrupted in  the  discharge  of  his  office  by  any  person  claiming  either 
dehors  the  will  or  claiiuiog  under  it.  The  creditor  has  merely  a  demand 
against  the  executor  personaHy,  the  pecuniary  or  specific  legatee  is  not 
entitled  to  the  legacy  or  bequest  until  the  executor  has  assented,  and 
the  residuary"" legalee*  has  no  lieiT "until  the  estate  has  been  liquidated 
and  cleared  ofall  llaTJIlities,  both  out  of  and  under  the  will.  Upon 
the  sale  of  the  diafiel,  the  purchaser  is  not  concerned  to  see  to  the 
application  of  liis  purchase  money  :  it  need  not  be  recited  in  the  con- 
vryancc   that  the  money   was  wanted    for  the  discharge  of  liabilities:    it 
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is  safficieni  tkit  tke  purchaser  truaU  him  whom  the  testator  has  trust- 
ed :  if  there  be  any  misapplicatioD,  the  remedy  of  the  creditor  or  le- 
;  gatee  is  not  against  the  purchaser,  but  the  executor.  It  is  impossible 
for  the  purchaser  to  ascertain  the  necessity  of  the  sale,  for  this  must 
depend  upon  the  state  of  the  accounts,  which  he  has  no  means  of  in- 
yestigating  without  the-  powers  annexed  only  to  the  executorship.  Even 
express  notice  of  the  will,  and  of  the  bequests  contained  in  it,  works  the 
purchaser  no  prejudice;  for  *  every  ](>erson,'  said  Sir  /.  Leach,  who  deals 
with  an  executor  has  necessarily  implied  if  not  express  notice  of  the 
will:  but  all  dispositions  of  personal  property  are  by  law  subject  to 
a  prior  oharge  for  payment  of  debts :  and  as  a  purchaser  of  real 
estate,  deyised  in  aid  for  payment  of  debts,  is  not  bound  to  inquire 
into  the  fact  whether  the  sale  is  made  necessary  by  the  existence  of 
debts,  because  he  has  no  adequate  means  to  prosecute  such  an  inquiry, 
so  he  who  deals  for  personal  assets  is,  for  the  same  reason,  absoWed 
from  all  inquiry  with  respect  to  debts:  he  has  a  right  to  assume 
that  the  executor  sells  in  the  necessary  course  of  his  administration ; 
and  it  is  upon  this  principle  altogether  indifferent  what  dispositions  may 
be  made  in  the  will  with  respect  to  the  personal  property  for  which 
he  deals;  for  whether  it  be  specifically  given  or  be  part  of  the  resi- 
duary estate,  it  is  equally  charged  by  law  with  the  payment  of  debts/* 

§  7.  It  is  difficult  to  define  constructive  notice.  Each  case 
must  be  judged  of  by  its  particular  circumstances.  The  Leading 
case  on  this  doctrine  is  that  of  Jones  v.  Smiiik^)  where  Vice- 
Chancellor    Wigram  has   luminously  discussed  the  question. 

"  It  is  scarcely  possible,"  observes  his  honor  **  to  declare  a  priori  what 
shall  be  deemed  constructive  notice,  because,  unquestionably,  that  which 
would  not  affect^  one-man  may  be  abundantly  sufficient  to  affect  another. 
But  I  believe  I  jmay,  with  sufficient  a^uracy  for  my^present  purpose, 
and  without  danger,  'assert,  that  cases  in  which  constructive  notice  has 
been  established  resolve  themselves  into  two  classes  :  first,  cases  in  which 
the  party  charged  has  had  actual  notice  that  the  property  in  dispute 
was,  in  fact,  charged,  incumbered,  or  in  some  waj^  affected  ;  and  the 
Court  has  Uiereupon^  bound  him  with  constructive  notice  of  fdcts  and 
instruments,  to  a  knowledge  of  which  he  would  have  been  led  by  an 
inquiry  affeF  the  charge,  incumbrance,  or  other  circumstance  affectiug 
the  property  of  which  he  had  actual  notice ;  and  secondly^  cases  in 
which   the  Court  h^s  been  satilfied,    from  the    evidence    before  it,  that 

{e)  1  Hare.  55  affd.  by  Ld.  Lyndharst.  1.  Ph.  244. 
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the    party    isluurged      had    designedly    abstained    from    ipg[uiry     for  the 
very  jpurppse  of  avoiding  notice." 

§  8.  Whatever  is  ^sidEBcient  to  put  a  person  on  inquiry,  is  suf- 
ficient notice ;  where  a  man  has  sufficient  information  to  lead  him 
to  a  fact,  he  shall  be  deemed  cognizant  of  it.(/^  And  this  is  of 
great  importance  in  dealings  between  Natives^  w^g:e  the  property 
id  masked  by  a  "  benamee"  transaction,  or  is  mortgaged^^  a 
usu-frutuary  mortgage,  or  is  in  the  possession  of  third  pyties 
on  lease  or  Swamybhogum/^)  If  a  man  at  the  time  he  purcl]t^s 
knows  that  the  title  deeds  are  not  in  possession  of  the  Ven- 
dor, of  that  he  is  not  in  possession  of  the  property,  suchjwr- 
chaser  is  bound  to  take  notice  of  the  fact,  and  is  botind  by  the 
consequences.  He  cannot  purchase  a  larger  estate  or  interest  than 
the  party   with  whom  he   deals  has  in  himself  to  part  with. 

§  9.  Where  a  party,  having  his  attention  drawn  to  the  absence 
of  title  deeds,  neglects  to  make  any  inquiry  respecting  their  ab- 
sence, the  Court  will  impute  either  fraud  or  gross  and  wilful 
negligence  to  him.  But  if  he  has  inquired,  and  received  a  renh 
sonahle  explanation,   it  will  be  otherwise. 

§  10.  So  where  land  is  in  possession  of  tenants,  a  p^haser 
is  bound  to  notice  their  rights,  and  those  rights  must  be  respected 
by  him.    Thus  in    Taylor  v.  Stolhert,^^)  Lord   Bosslyn  saja— 

"  I  have  no  difficulty  to  lay  down,  and  am  well  warranted  bjj|u- 
thority,  and  strongly  founded  in  reason,  that  whoever  purchases  an  estate 
from  the  owner,  knowing  it  to  be  in  the  possession  of  tenants,  ia 
bound  to  inquire  into  the  estates  these  tenants  have.  It  has  been  de- 
termined  that  a  purchaser  being  told  particular  parts  of  the  estate  were 
in  possession  of  a  tenant,  without  any  information  as  to  his  interest, 
and  taking  it  for  granted  it  was  only  from  year  to  year,  was  bound 
by  a  lease  that  tenant  had,  which  was  a  surprise  upon  him.  That  was 
rightly  determined ;  for  it  was  sufficient  to  put  the  purchaser  upon 
inquiry,  that  he  was  informed  the  estate  was  not  in  the  actual  pos- 
session of  the  person  with  whom  he  contracted ;  that  he  could  not 
transfer  the  ownership  and  possession  at  the  same  time ;  that  there 
were  interests  as  to  the  extent  and  terms  of  whioh  it  was  his  duty  to 
inquire."  "^ 

(/)  See  Greenslade  v.  Dart,  10  Jur.  SOS.^Owrcw  v.  Homan,  17,  Jur.  861, 17.  Jur.  pt.  2.  p.  57. 
f^)  Ucnt-dccd.  (A)  %  Ves,  Junr.  437. 
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1.  A  similar  doctrine  prevails  with  regard  to  EasemenU,  the 
^  which  may  materially  affect  the  value  of  the  property.  So 
rvey  v.  Smith,^^  ^vTFage    Wood,   V.   C.  said  :— 

le  question   of  notice  concerning^  the   right  to  an   easement  is  like 
cases  in   which^  notice  of  possession  by  a  tenant  of  land  is  notice 
e  terms  of  his  holding." 

^12,    If  the  possession    be  yacant^   the  putphaser  is  ,boi;md.J;Q 
pK  aa^^  the  title  of  the  last  occupant. 

13.     A  purchaser  with  notice  of  a  deed  has   notice  oftf//its 

ents.    Thus  notice  of  a  lease  necessarily  imparts  notice   of  the 

fnants  contained  in  it. 
^^— . 

Where  the  purchaser  cannot  make  out  a  title  but  by  a   deed,  which 

is  bim  to  another   fact,  the  purchaser  shall  not  be  a  purchaser   with- 

(  notice  of   that^fact,  but    shall    be  presumed    cognisant   thereof;   for 

lis  craua  negligentia  that  he  sought  not  after  it  :(i)   and  it  is  imma« 

bl  whether  the  deed  leads  him  to  the  knowledge  of  that  fact  by  des- 

ption  of  the  parlies,  in  recital,   or  otherwise." 

§     14.    But  notice^  of  a  deed,  accompanied  by   an  erroneous  state- 
ent  of  its  contents,  does  not  necessarily   give  notice  of  its   real 
ptents. 
SHius  in  the  cases  already  cited,  Jonea  v.  SmUh,  Wigram^  V^.C.  J^aid: — 

"  Before  advancing  money  on  a  Mortgage  inquired  of  Tone»  the  Mort- 
gagor and  his  wife,  whether  any  settlement  had  been    made  upon  their 
marriage ;  and  was  informed  that  a  settlement  had  been    made,  but  of 
the  wife's  fortune  only,  and  that  it  did  not  include  the  husband's  estate, 
which    was    proposed  as  the  security ;  and  he    afterwards  advanced  the 
Mortgage  money  without  having  seen  the  settlement  or  known  its  con- 
tents,  upon  the  security  of  a  term   prior  in  date    to  the  settlement.     It 
was  held  by  Sir  J.  TFigram^  Y.  C,  that  the    Mortgagee  was    not,    un- 
der the  circumstances    affected    with  constructive*  notice  of  the   contents 
of  the    settlement,    or  of    the  fact    that    the    settlement  comprised  the 
husband's   estate.     This  case  said  his  Honor,   cannot'  be   brought  within 
the  scope  of  the  authorities  which  at  once  establish  and  limit  the  cases 
to   which  the  doctrine  of  constructive  notice  is  applied.     For  first,  it  is 
incontrovertibly  clear,  that   Smith  had  not  actual  notice  of  the  Mortgag- 
ed property  being  in  any  way  affected  with  the    plantiff's  interest.    The 
contrary   of  this    has  not   been  suggested,  and^  the  point,  therefore,  re- 

(t)  22  Bea9,  S99.  {j)  Moore  y.  Bermet,  I  Ch,  Ca.  2*6. 
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quires  no  obervaiiou.  Therefore,  secondly,  if  Smith's  estate  is  to  be 
affected  by  the  plantiff's  claim,  it  must  be  upon  the  groond  of  his 
having  purposely  avoided  inquiry,  in  order  to  avoid  discovery.  But  is 
such  a  supposition  consistent  with  a  single  fact  in  this  case  ?  His 
debt  was  not,  like  that  of  Bouhtois,  in  Whiibread  v.  JordanW  an  ante- 
cedent debt,  for  which  he  might  be  glad  to  get  any  security.  The  ad- 
vance of  his  money  was  contemporaneous  with  the  Mortgage  which  se- 
cures it.  His  Mortgagor  was  a  needy  man,  and  the  evidence  proves 
that  JSmiih,  at  the  time  for  treating  for  the  first  Mortgage,  so  con- 
sidered him.  The  letter*  of  October,  1826,  which  plaintiff  has  put  in 
evidence,  suggests  the  fraud  which  was  practised  upon  Smith ;  and  the 
evidence  of  Sarah  Jonei  proves  the  suggestions  in  that  letter  to  be 
true.  Where  is  the  ground  for  questioning  the  honesty  and  bona  Jidet 
of  8mi(h,  even  if  his  caution  could  be  successfully  impeached?  How 
can  anything,  exceeding  want  of  caution,  be  imputed  to  the  man  who 
parts  with  his  money  upon  the  bare  faith  of  a  security,  without  any 
assignable  motive  ?  The  only  knowledge  Smith  had  was,  that  there  was  * 
a  settlement.  But  the  contemporaneous  assertion  respecting  that  settle- 
ment was,  that  it  related  to  other  property  than  the  husband's.  A 
simple  denial  by  Jones  and  his  wife,  that  there  was  any  settlement 
affecting  Jones's  property,  would  clearly  bave  made  Smith  safe.  How 
can  it  be  argued,  that  such  denial  is  qualified  by  the  statement  that 
there  is  a  settlement  relating  to  other  property  ?  Nay,  more,  is  not  the 
apparent  candour  of  that  statement  calculated  rather  to  inspire  confidence 
than  to  excite  suspicion  and  lay  a  foundation  for  inquiry  ?  If  Smith 
was  bound  to  inquire  after  one  deed  of  which  he  was  told  nothing, 
except  that  it  did  not  relate  to  Jones's  estate,  why,  upon  the  same 
principle,  should  he  not  be  bound  to  examine  any  other  deed,  of  the 
mere  existence  of  which  he  had  noticd  ?  If  notice  of  the  existence  of 
a  settlement,  declared  not  to  affect  the  husband's  estate,  is  to  pat  a 
purchaser  upon  inquiry,  only  because  it  may  by  possibility  affect  it,  how 
can  the  plaintiff  stop  short  of  the  conclusion,  that  marriage  alone  should 
be  constructive  notice  of  any  settlement  that  may  have  been  executed? 
And  why,  upon  the  same  prinjciple,  should  not  every  man  who  deals 
with  his  neighbour,  without  knowing  he  is  married,  be  affected  with 
notice  of  his  marriage  (if  any),  and  thence  with  notice  of  the  contents 
of  the  settlement  ?  The  basis  of  the  plaintiff's  argument  is  this  :  that 
a  purchaser  is  imperatively  bound  to  inquire,  wherever  he  has  notice  of 
a  fact  which  by  bare  possibility  may  affect  the  subject  of  his  purchase. 

'  ' ' — n-^-' — — —  '  -  ■ 

(*)  1  Y  and  C    Exch.  Ca.  303. 
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*'The  affairs  of  mauUnd  cannot  be  gaoieU  on  with  ordinary  se* 
canty,  if  a  5ootiTne  tike  that  of  constructive  nptiQQ.  is  to  be  refined 
upon  until  it  is  extended  to  cases  like  the  present.  I  should  raysfilf 
iacUne  to  lioiit  the  casgs  to  which  the  doctrine  is  i^pplied,  rather  than 
to  extend  tiiem^  were  it  not  tliat  the  principle  upon  which  these  cases 
are  dedded,  is  sound  in  itself,  and  that  it  is  better  to  cariy  out  a 
sound  principle  to  its  just  limits,  even  at  the  occasional  expense;  of  in- 
dividual hardship,  than  render  the  law  uncertain  and  fluctuating,  by 
arbitrarily  refusing  to  apply  an  acknowledged  principle  to  cases  within 
it«.jnRTige." 

§  15.  Parties  dealing  with  undivided  Hindu  faipilJpA  Are  bound 
to  take  notice  ofthe  stale  of"  the  family.  Thus  where  there  are 
infants^  the  managing  member  cannot  bind  their_  interests  in  any 
transaction  not  for  thejoJSlLJ^^^^fit   ^  ^^^  undivided   family.(^ 

§  16.  Notice  to  an  Agent,  Attorney,  or  Counsel,  is  construc- 
tive notice  to  the  principal  :  and  where  the  same  agents  are 
employed  on  behalf  of  both  parlies,  nolice  to  the  agent  affects 
both  parties.  Sut  the  notice  to  the  agent,  &c.,  'must  have  been 
acquired  in  the  same  transaction  :  for  otherwise,  says  Lord  Hard- 
wide  in    Warrick  v,    WarriciS^) 

*^  It  would  be  a  pretty  harsh  thing  to  afl'ect  the  lender  of  the  money 
with  all  kind  of  knowledge  which  the  agent  may  have  of  the  title  of 
borrower ;  but  still  I  will  not  lay  it  down  as  a  general  rule,  that  where 
the  same  person  is  concerned  for  the  mortgagor  and  mortgagee,  that 
notiee  to  such  person  will  not  be  good  constructive  notice  to  the 
mortgagee. 

"  Bat  consider  what  kind  of  notice  the  defendant  Kniveto»  had  :  Mr. 
Samkina  bad  not  notiee  at  the  time  of  the  assignment,  nor  relative  to 
,  this  business,  but  before ;  even  before  the  original  mortgage.  In  the 
case  of  Fiiggerald  versus  Falconbirg,  it  was  held,  the  notice  should  be 
in  the  sanfe  transaction.  This  rule  ought  to  be  adhered  to,  otherwise 
it  would  make  purchasers  and  mortgagees'  title  depend  altogether  on 
(he  memory  of  their  Counsellors  and  Agents,  and  oblige  them  to  apply 
to  persons  of  less  eminence  as  Counsel,  as  not  being  likely  to  have 
notice  of  former  transactions.  The  notice  here  was  clearly  arising  from 
that  case  stated  by  Hawkina  at  the  request  of  Warrick^  in  order  to  do 
something  towards  suffering  a  common  recovery  ;  and  it  is  a  year  and 
six   months  after  that  Kidveton  is  to   be  affected  With  this  notice. 

\J}  Sec.  1.  Strange.  '       (•»)  3  a  A.  9:2  tk.  4. 
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"  It  is  very  probable  tliat  Hawkins  might  hafe  forgotion  it  in  thif 
length  of  time,  or  which  is  much  more  likely,  did  not  understand  the 
rule  of  this  Court,  but  took  the  limitation  for  an  absolute  *  estate  tail' 
make  purchasers  *  and  mortgagees'  titles  depend  altogether  on  the  me- 
mory of  their  Counsellors  and  Agents,  and  oblige  them  to  apply  to 
persons  of  less  eminence  as  Counsel,  as  not  being  to  likely  to  have 
notice  of  former  transactions." 

§  17.  But  where  the  agent  is  himself  the  author  of  the  fraud, 
notice  is  not  necessarily  imputed   to  the  parties.     Thus  in  Kenne^ 

"  Where  a  Solicitor,  employed  both  by  the  mortgagor  and  mortgagee, 
was  himself  tlie  author  of  a  fraud,  Lord  Brougham^  differing  in  tbii 
respeet  from  the  opiuioa  of  Sir  /.  Leach,  M.  H.  held,  that  although 
the  Solicitor  had  actual  and  full  notice  of  his  own  fraud,  the  mortgagee 
was  not  cognisant  in  law,  and,  constructively,  merely  because  his  Solici- 
tor himself  the  contriver,  the  actor,  and  gainer  of  the  transaction  knew 
it  well ;  but  his  Lordship  aDirmed  tJie  judgment  of  the  Master  of  the 
Bolls  on  another  ground,  viz.  that  it  was  apparent  on  the  face  of  the 
deed  that  a  fraud  bad  been  committed,  which  ought  to  have  led  to  far- 
ther inquiries,  and  the  mortgagee  was,  therefore,  constructively  affected 
in  the  same  manner   as  if  he  had   employed   another  Solicitor." 

§  18.  A  public  Act  of  Parliament  or  of  the  Legislatujejsjo^ 
tice   to   all  the  world. 

§  19.  LU  pendens  is  notice  to  all  the  world ;  for  Pendente  lUe, 
nihil  innovatuT  :  and  on  this  point  Storey  well  writes  as  follows  : — 

''  It  is  upon  similar  grounds,  that  every  man  is  presumed  to  be  at- 
tentive to  what  passes  in  the  Courts  of  Justice  of  the  state  or  so- 
vereignty where  he  resides.  And,  therefore,  a  purchase  made  of  progert| 
actually  in  litigation  pendente  lite,  for  a  Valuable  consideration,  andjiitfa*  # 
out  any  express  or  implied  notice  in  point  of  fact,  affects  the  purehase^- 
in  the  same  manner  as  if  he  had  such  notice  ;  and  he  will  accordingly 
be  bound  by  the  judgment  or  decree  in   the  suit. 

"  Ordinarily  it  is  true,  that  the  decree  of  a  Court  binds  only:  ^tfee 
parties  and  their  privies  in  representation  or  estate.  But  he  who  gjK- 
chases  during  the  pendency  of  a  suit,  is  held  bound  by  thft^  drfiTca  • 
that  may  be  macte  against  the  person  from  whom  he  derives  title.  The 
litigating  parties  are  exempted  from  taking  any  notice  oi  the  title  so 
acquired,  and    such  purchaser    need'  not  be    made  a   party  to_the  suit. 

(»;  3  M.  and  K.  699. 
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Where  there  isrcal^and  fair  purchase,  without  any  notice  the  rule  may 
operate  very  hardly.  But  it  is  a  rule  founded  upon  a  great  public 
policy^Tor,  otherwise,  alieoations  made  during  a  suit  might  defcadtt 
whole  purpose  ;  and  there  would  be  end  to  litigation.  And  hence  arises 
the  maxim.  Pendente  Hie  nihil  innovaiur ;  the  effect  of  which  is,  not  to 
annul  the  conveyances;  but  only  to  render  it  subservient  to  the  rights 
of  these  parties  in  the  litigation.  As  to  rights  of  these  parties,  the 
conveyance  is  treated  as  if  it  never  had  any  existence  ;  and  it  does  not 
very  them.  A  Lie  pendens,  however,  being  only  a  general  notice  of  aa 
Equity  to^jalL  the  world,  it  does  not  affect  any  particular  person  with 
a  fraud,  unless  such  person  had  also  special  notice  of  the  title  in  iiis- 
pate  in  the  suit.  If  therefore,  the  riglit  to  relief  in  Equity  depends 
upon  any  supposed  co-operation  In  a  fraud,  it  is  indispensable  to  esta* 
blish   au  express  or  direct  notice  of  the   fraudulent   act.*' 

§  20.     Notice  will  be  sufficient,  if  given  at  any  time  before  the 
.purchase  money  is  actually  paid. 

§  21.    Other_illjustrations  of  the.  principal  maxim  (Volenti    ngi^ 
fit  injuria)    may    be  gathered    from    all    departments    of    the  law.         -. 
On  this  grouncT  stands  the    doctrine   of    JFaiver,   when  an  irregj^-*^*^ 
larity  in  procedure  Jias  been  committed;  where  the  party  who  might 
have    demurred,    has    proceeded  to    take   a  step   without  minding 
the  iireguterity.     He  cannot  afterwards  complain   that  he  has  been  ^^* 
damnified. _ by    the    irregularity,    for  coneemiis  tollit    errorem.    The      ;>''' 
tame  doct^^oft^applies  to  pleading  over.     On   this    stands   the  force 
of  the  reply  of  leave  and    license  \o  an  action   of  trespass;  for  a 
man    cannot    be    a  trespasser    except   against  the  will  of  another. 
A  husband    cannot,  bring  an    action  for    adultery    where  he  has 
connived  at  it.    So  where  money  has  been  voluntarily  paid,   a  man 
caajQot   recover    it  back    on'lHe  ground   that    it    was  not  in  fact 
dae:  as  where  he  might  have  relied  on  the  law  of  limitations,  but 
did  not  ;  or^on  infancy.     §o  no  man  is  injured. by  hia    owa  ^elay. 

*  Men  who  sleep-  upon  their  rights  have  no  claim  upon  the  tender 
mercy  of  the  law  ;  Vigilantibtie  et  non  dormieniibus  jura  tubveniunt.  So 
if  any  creditor  neglects  to  present  any  check  upon  the  Bank  havipg 
funds  of  mine,  and  the  Bank  fails  in  the  interim,  it  is  his  loss.  But  * 
observe  that  there  is  no  delay  where  the  law  makes  an  exception  ;  thus 
anfftnts  will  not  have  time  runjgainst  them  during  their  infancy  ;  and 
parties  beyond  sea  are  not  within  the  Statutes  of  Limitation,  but  may 
sue  or  be  sued  on  their  return. 
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Cum  quis  suam  rem  tendidU,  aut  mobilem  aut  immobilem,  emptor  ieneiur 
vendilori    ad  pretium,    et  venditor^    e  conv€r$o,   ad  ipsam    rem    tradendam. 

Bbactoit. 

§  1.  On  this  ground  stands  the  jurisdiction  of  Equity  to  compel 
the  specific  performance  of  a  contract,  where  Law  would  only  pve 
damages  for  the  breach  of  contract.^  Nemo  poieet  jpraeise  eogi  id 
factum  is  the  language   of  the  Commoa  Law. 

"  It  is  well  known/*  writes  Story ^(p)  "that  by  the  Common  Law,.fiye7 
^contract  or  covenant  to  sell  or  transfer  a  thing,  if  there  is  no  aebtil 
transfer,  is  treated  as  a  mere  personal  contract  or  covenant;  'and,  u 
such,  if  it  is  unperformed  by  the  party,  no  redress  ncan  be  had,  exwpt 
in  damages.  This  is,  in  effect,  in  all  cases,  allowing  the  party  the  elec< 
tion  either  to  pay  damagee,  or  to  perform  the  contract  or  covenant  at  hu 
sole  pleasure.  Bat  Courts  of  Equity  have  deemed  such  a  course  wholly 
inadequate  for  the  purpose  of  justice  ;  and,  in  considering  it  a  vioktioa 
of  moral  and  equitable  duties,  they  have  not  hesitated  to  interpose,  and 
require  from  the  conscience  of  the  offending  party  a  strict  performance 
of  what  he  caimot,  without  manifest   wrong  or  fraud,   refuse.'* 

The  Plaintiff  may  supply  himself  with  other  articles  of  the  same 
description  elsewhere.  (?)  Contracts,  as  relates  to  specific  performance, 
may  be  divided  into  : 

1st.  Contracts  respecting  personal  property.  The  Leading  case  is 
that  of  Cuddee  v.  EntterM) 

(•)  1b  the  pneage  qnot«d  from  Bmcton  he  eontiniies  ^nt  (radiiume  mm  tr^mafermdur  rtn^ 
dominia.  Where  there  was  no  delitery,  the  Common  Law  gate  no  real  action ;  and  iliU  waftakt" 
from  the  Roman  Law  which  gave  no  '  rei  vindication  where  there  had  been  no  deliTery.  IVfi- 
iiombui  el  Htueapionilmt  donumat  venm  mm  nmUt  pudit  irmuftruniwr  ;  is  its  Inngoage. 

Tlic  Pralor  did  not  however  consider  the  vendor  a  tmstee  for  the  purchaser,  or  enforce  ipecifif 
performance.    These  rulings  were  the  inrentiona  of  the  Clergy. 

(/>)  Eq.Jur.S714.  (y)  U- 

(r)  1  T.  and  W.  L  C.  in  Eq.  p.  640. 
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2 lid.  Those   respecting  personal  acts. 

;5rd.  Those  respecting  real    property. 

§  2.  A  distinction  has  been  drawn  between  suits  for  specific  per- 
formance of  contracts  relating  to  land,  and  tliose  relating  to  per- 
sonal property.  It  is  true  that  the  feudal  prejudices  favoured  the 
former,  and  reckoned  the  latter  of  but  little  worth ;  but  that  is 
not  the  reason  of  the  distinction.  It  is  evident  in  regard  to  con- 
tracts for  the  delivery  of  goods  and  chattels,  that  pecuniary  compen- 
sation, ordinarily  speaking,  may  measure  the  damages  of  a  breach 
with  sufficient  accuracy  ;  the  plaintiff  may  supply  himself  with  other 
articles  of  the  same  description  elsewhere;  whereas  wjith  respect  to 
land,  it  is  usually  the  particular  land  itself  which  is  sought  for; 
and  no  other  piece  of  land  would  be  an  equivalent  for  the  loss  of 
that  bargained  for.  Hence,  suits  for  specific  performance  of  con- 
tracts relating  to  land  are  far  more  common  in  Equity  Courts, 
than   of    contracts  relating  to   personality.    Thus   Story  writes(')  :— 

*'Iq  regard  to  contracts  respecting  personal  estate,  it  is  (as  has  been 
aheady  intimated)  generally  true,  that  no  particular  or  peculiar  value 
is  attached  to  any  one  thing  over  another  of  the  same  kind  ;  and  that  a 
compeasation  in  damages  meets  the  full  merits,  as  well  as  the  full  ob- 
jects of  the  contract.  If  a  man  contracts  for  the  purchase  of  a  hundred 
bales  of  cotton,  or  boxes  of  sugar,  or  bags  of  coffee,  of  a  particular 
description  or  quality,  if  the  contract  is  not  specifically  performed,  he 
may  generally,  with  a  turn  equal  to  tlie  market  prioe,  purchase  other  goods 
of  the  same  kiad  of  a  like  deeeription  and  quality  ;  and  thus  completely 
obtain  bis  ol^ect,  and  indemnify  himself  against  loss  !  But  in  contracts 
respecting  a  specifte  messuage  or  parcel  of  hmd,  the  same;  considerations 
do  not  ordinaniy  apply.  The  locality,  character,  vicinage,  soil,  easements, 
or  accommodations  of  the  land  generally,  may  give  it  a  pecnliar  and  spe- 
cial value  in  the  eyes  of  the  purchaser ;  so  it  cannot  be  replaced  by  other 
land  of  the  same  precise  vdbue,  but  not  hating  the  same  precise  local 
ooDvenienees  or  accommodations;  and  therefore  a  compeasatioii  in  damages 
vronkl  not  be  adequate  relief.  It  would  not  attain  the  object  desired,  and 
it  would  generally  frnstrate  the  plane  of  the  purchaser.  And  hence  it  is, 
ihftt  the  jurisdiction  of  Courts  of  Equity  to  decree  specific  performance  is, 
in  cases  of  contract  respecting  land,  universaliy  maintained;  whereas,  in 
casea^  respecting  chattels,   it  is  limited  to  special  circumstances.^' 

§  3.     At  the  same  time  there  are  numerous  instance  of  suits,  at 
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an  early  dale,  for  specific  performance  with  respect  to  goods  and 
chattels.  Thns,  in  one  case  the  defendant  was  compelled  to  deliver 
a  quantity  of  wool  to  the  plaintiff,  according  to  the  tenor  of  a  re- 
cognizance he  had  entered  into ;  in  another,  the  defendant  was  de- 
creed to  procure  for  the  plaintiff  a  licence  to  export  certain  corn; 
on  that  being  done,  the  plaintiff  was  to  deliver  to  him  so  much 
wheat  according  to  the  condition  of  a  bond  he  had  entered  into : 
but  the  plaintiff  was  in  all  cases  left  to  his  remedy  at  Law,  where 
that  would  answer  the  ends  of  justice.  The  principle  still  remains 
the  same  ;  but  now  it  is  considered  that  compensation  in  damages 
is  all  that  justice  requires,  in  many  cases  where  specific  performance 
was  formerly  dtecreed,  and  the  parties  are  accordingly  left  to  the  Com- 
mon Law.  So  a  contract  for  building  a  house,  and  a  covenant  to  re- 
pair, might  then  be  enforced  in  specie ;  in  the  latter  case  viewers 
were  appointed  to  see  to  the  proper  completion  of  the  work.'O 
Other  illustrations  may  easily  be  put.  Thus,  where  there  was  a  con- 
tract for  the  sale  of  800  tons  of  iron,  to  be  paid  for  in  a  cer- 
tain number  of  years  by  instalments,  a  specific  performance  was  de- 
creed. W  Under  the  particular  circumstances  of  the  case,  there  conld 
be  no  adequate  compensation  in  damages  at  Law ;  for  the  profits 
upon'  the  contract,  being  to  depend  upon  future  events,  could  not 
be  correctly  estimated  by  the  Jury  in  damages,  inasmuch  as  the 
calculation  must  proceed  upon  mere  conjecture/") 

"  A  man"  writes  Storyi^)  '*  may  contract  for  the  purchase  of  a  great 
quantity  of  timber,  as  a  ship-carpenter,  by  reason  of  the  vicinity  of  tjie 
timber,  and  this  may  be  well  known  and  understood  on  the  part  of  the 
buyer ;  and  then  a  specific  performance  would  seem  indispensable  to 
justice.  On  the  other  hand,  there  may  be  peculiar  coovenieuoe  on  the 
part  of  the  seller  ;  as  if  a  man  wants  to  clear  his  land,  in  order  to 
turn  it  to  a  particular  sort  of  husbandry  ;  there  nothing  could  answer 
the  justice  of  the  case,  but  the  performance  of  the  contract  in  specie. 
Upon  the  same  general  ground,  an  agreement  for  the  purchase  of  tim- 
ber trees,  to  be  paid  for  in  six  annual  instalments,  and  eight  years  to 
be  allowed  for  disposing  of  the  same,  and  articles  of  agreement  to  be 
drawn  up  accordingly,  has  been  thought  to  be  a  fit  case  for  a  decree 
for  a  specific    performance ;    especially  as,  in  that    case,  the    agreement, 


(/)  Spence  £q.  Jar.  Vol  I.  647. 
(n)  Taylor  ▼.  NeviUe.  tdted  3.  Atk.  S84;  bat  mo  PoUurd  t.  Clayton,  1.  E.  and  J.  462. 
(»)  Adderly  Y.  DUon,  I.  S,  and  St  607.  C»)  Eq-  Jw.  S  719. 
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contemplating  fuiore  articles,  might,  perhaps,  be  deemed  incomplete  at 
Law.  And,  indeed,  this  last  ground  alone  would  be  sufficient  to  sustain 
the  jurisdiction  ;   and   has  been  adopted   on  other  occasions. 

"  Other  illustrations  may  be  found  in  cases,  not  merely  of  sales,  but 
of  matters  peculiarly  resting  in  contracts  of  a  very  different  nature. 
Thus,  where  a  covenant  was  made,  in  a  lease  of  some  alum  works, 
to  leaye  a  certain  stock  upon  the  premises^  a  specific  performance  was 
decreed  ;  because  the  trade  would  be  greatly  damaged  if  the  covenant 
was  not  specifically  performed,  contrary  to  the  real  justice  of  the  case 
between  the  parties  ;  and  the  landlord  had  stipulated  for  a  sort  of  en- 
joyment of  the  premises  after   the  expiration  of  the  lease. 

"  Of  t|ie  like  nature  are  the  common  cases  of  covenants ,  between  land- 
lords and  tenants,  where  injunctions,  in  the  nature  of  a  specific  perfor- 
mance, are  often  decreed ;  as  for  instance,  covenants  not  to  remove 
manure  or  crops  at  the  end  of  a  lease  ;  covenants  not  to  plough  mea- 
dow ;  covenants  not  to  dig  gravel,  sand,  or  coal.  In  all  cases  of  this 
sort  although  the  Court  Acts  merely  by  injunction,  to  prevent  the  breach 
of  the  particular  covenant,  it  in  effect  secures  thereby  a  specific  perfor- 
mance ;  and  it  may  at  once  be  seen,  that  such  interposition  is  indis- 
pensable to  prevent  irreparable  mischief. 

"  Cases  of  agreements  to  form  partnership,  and  to  execute  articles  ac- 
cordingly, may  also  be  specifically  decreed,  although  they  relate  exclusively 
to  chattel  interests  ;  for  no  adequate  compensation  can  in  such  cases  be 
made  at  Law.  Upon  the  like  ground,  Courts  of  Equity  will  decree  the 
specific  performance  of  a  covenant  for  a  lease,  or  to  renew  a  lease  ;  so, 
of  a  contract  for  the  sale  of  the  good-will  of  a  trade,  and  of  a  valu- 
able secret  conneeted  .with  it ;  so,  of  a  contract  to  keep  the  banks  of 
a  river  in  repair ;  so  of  a  contract  to  pay  the  plaintiff  an  annual  sum 
for  life,  *nd  a  certain  other  sum  for  every  hundred-weight  of  brass  wire 
manufactured  by  the  defendant  during  the  life  of  the  plaintiff;  so,  of  a  • 
contract  for  the  sale  of  an  annuity  payable  out  of  the  dividends  of  stock  ; 
so,  of  a  covenant  upon  the  grant  of  an  annuity  to  charge  the  same 
npon  all  the  property  of  which  the  grantor  .should  be  possessed  at  the 
death  of  the  annuitant,  if  the  grantor  should  survive  him ;  so,  of  a  con- 
tract for  the  sale  of  debts  proved  under  a  commission  of  Bankruptcy, 
where  an  assignment  of  the  debt  had  not  been  already  executed. 

*•  In  like  manner,   although,   where  one  partner  contracts  that  he   will 
exert  himself    for    the  benefit    of    the    partnership,  a  Court    of   Equity 
cannot   compel    a   specific    performance  of    that  part  of    the  agreement ;  ■ 
yet,  if  he   has  also^  covenanted,   that    he  will    not  carry    on    the   same 
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trade  with  other  persons,  ikere  being  a  parinersliip  subsisting,  the  Court 
will  restrain  him  from  breaking  that  part  of  the  agreMnent.  60  if  a 
party  covenants,  that  be  will  not  carry  on  his  trade  witkiii  «  cer* 
tain  distance  or  in  a  certain  place,  within  which  the  other  party  cove- 
nanted with  carries  on  the  same  trade,  a  Court  of  Equity  will  restraia 
the  party  from  breaking  the  agreement  so  made.  In  each  of  these  cases, 
the  decree  operates,  pro  ianlo,  as  a  specific  performance.  The  gronnd 
of  all  these  decisioiis  is  the  utter  uncertainty  of  any  calculation  of  damages, 
as  they  must  in  such  cases  be  in  a  great  measure  conjectural ;  or,  that 
some  fardier  act  is  necessary  to  be  done,  to  clothe  the  defendant  with  a 
full  and  effective   title  to  support  his  claim." 

And  the  rule  now  is  to  entertain  such  suits,  wWe  Damages  tronid 
not  be  a  compkte  and  satisfactory  remedy.  Let  m  see  irfiat  is  the 
language  of  eminent  Judges  on  this  subject.  In  Adderley  v.  Bisod^ 
Sir  John  Leach  says  :— 

"  Courts  of  Equity  decree  the  specific  perfoniiance  jpl^  Con tracts^^jiot 
upon  any  distinction  between  Realty  and  Personalty,  but  b^c^use  ^Da- 
mages at  Law  may  not«  m  the  particular  case,  afford  a  complete  re; 
mcdy.  Thus  a  €ourt  of  Equity  decrees  ^performance  of  a  Contract  for 
Land,  not  because  of  the  real  nature  of  the  Land,  but  because  Da- 
mages at  Law,  whieli  must  be  calculated  upon  the  general  Mpn^-va- 
lue  of  Land,  may  not  be  a  complete  remedy  to  the  PuErchater,  to 
whom  the  Land  may  have  a  peculiar  and  special  Yalne.  So  a  Court 
of  Equity  will  not,  generally,  decree  performance  of  a  Contract  for  the 
Sale  of  Stock  or  Goods,  not  because  of  their  personal  nature*  h^  be- 
cause Darmages  at  Law,  calculated  upon  the  Market-price  of  ^  Stock 
or  Goods,  are  as  complete  a  remedy  to  the  Purchaser^  as  the  dtlivecy 
of  the  Stock  or  Goods  contracted  for ;  inasmuch  as,  with  the  Oama- 
ges,  he  may  purchase  the  same  quantity  of  the  like  Stock  or  Goods." 

§  4.  JSo  it  is  clear  that  where  a  chattel  is  of  a^  specific  value,  oz 
has  a  *^  j)rcsmium  osstimationis"  or  "  affectionu"  in  the  eyes  of  iU 
owner,  or  party  entitled  ^to  claim  it,  it  will  be  directed  to  be  de- 
li^tred  up ;  for  at  could  not  be  compensated  for  by  any  money. 
Thus  in  the  Ptteey  Horn  case,<y)  the  family  horn,  by  tenure  of  which 
land  was  held,  was  ordered  to  be  deliveced  up.  Thus  the  patera  of 
the  Duie  of  Somerset,^*)  jewels  of  the  Duke  of  Devonshire,    family 


(x)  1  S.  and  8.  610.  {y)  Pwey  v.  P»/wy,  1.  T.  and  W.  L.  C.  in  Bq.  654. 

{z)  Duke  of  Somerset  v.  C0okton,\.  T.  trod  W.  L.  C.  in  Eq.  655, 
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pictures ;  the  tobacco-box  of  a  club.    In  Felh  v.  Bead,  Lord  Lough- 
hourougTi^''itXdri^^ 

"  The  J^usey  horn,  the  Patera  of  the  Buke  of  Sonterset,  were  things  of 
that  sort  of  value,  that  a  Jury  might  not  give  two-pence  beyond  the 
weight.  "It  was  not  to  be  cast  to  the  estimation  of  people  who  have  not 
those  feelings.  In  all  cases  where  the  object  of  the  suit  is  not  liable  to 
a  compensation  by  damages^  it  would  be  strange^  if  the  Law,  of  thit- 
countiy  did  not  afford  any  remedy.  It  would  be  great  injustice,  if  an 
individual  cannot  liave  his  property  without  being  liable  to  the  estimate  of 
people  who  have  not  his   feelings  upon  it.'* 

Indeed  the  jurisdiction  in  respect  to  the  delivery  up  of  chattels 
lias  been  widened  in  modern  times.  It  is  not  now  confined  to  chat- 
tels which  have  a  pratium  affectionis,  if  tliere  be  fiduciary  relation 
between  the  parties.  In  Wood  V.  JLowcliffe^)  where  the  bill  was  filed 
for  the  delivery  up  of  furniture  and  household  effects,  it  was  argu< 
ed  for  the  Defendant  that  they  were  not  within  the  class  of  chattels 
as  to  which  delivery  conld  be  decreed,  but  Wigram,  V.  C.  said  :— 

'*  I  have  not  the  slighest  doubt  that  the  Plaintiff  is  entitled  to  the 
protection  of  the  Court  against  the  wrongful  act  which  is  threatened  by 
his  agent.  I  have  known  many  bills  to  have  been  filed  in  the  Court 
of  Exchequer,  formerly,  on  behalf  of  the  owners  of  cargoes,  to  prevent 
improper  dealings  with  the  goods  by  their  agents,  or  persons  in  the 
situation  of  agents.  The  right  to  be  protected  in  the  use  or  beneficiai 
enjoyment  of  property  in  specie  is  not  confined  to  articles  possessing 
any   peculiar   or   intrinsic    value." 

And  Lord  Cottenham,  C.  on  appeal  said  :— 

"  The  cases  which  have  been  referred  to,  are  not  the  only  class  of 
cases  in  which  this  Court  will  entertain  a  suit  for  delivery  up  of  spe- 
cific chattels.  For,  where  a  fiduciary  relation  subsists  between  the  par- 
ties, whether  it  be  the  case  of  an  agent  or  a  trustee,  or  a  broker, 
or  whether  the  subject  matter  be  stock,  or  cargoes,  or  cliattels  of 
whatever  description,  the  Court  will  interfere  to  prevent  a  sale,  either 
by  the  party  entrusted  with  the  goods,  or  by  a  person  claiming  un* 
der  him,   through  an  alleged   abuse  of  power. 

§  5.  The  importance  of  this  discussion  to  the.  Indian  Judge 
is,   to   dhow   under  what    circumstances  he  should   direct   a  specific 

(«)  3  Ves.  71. 
(&>  S.  Uare,304.  attmad  by  Lord  OriUnham,  C.  2.  Fb.  SS3.  See  alM  Mores  t.  BofAtchiid,  1. 
S,  and  S,  590.    Jhmcvfl  t.  Albricht.  12  Sink  189. 
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performance,  or  compensate  the  suitor  by  damages  :  for  he_  m\\ 
have  to  decide  what  is  the  proper  remedy  in  each  case  that 
comes  before  him^  and  he  will  see  that  the  question  will  turn 
upon  this ;  are  pecuniary  damages  a  complete  compensation  or  aro. 
they  not  ? 

§  6.  The  principle  upon  which  Equity  proceeds  is,  that  it  con* 
aiders  that  as  already  done  which  ought  to  be  done.  The  maxim 
of  the  Komau  Law  is  "  In  omnibus  catnis  pro  faeto  accipitur  id 
in  quo  per  alium  mora  eiti  quominue  fiat!*  So  says  Pomponiiu. 
That  is  always  to  be  considered  as  done  which  the  fault  of  another 
has  prevented ;  and  hence,  from  the  date  of  the  bargain  to  sell 
land,  it  holds  the  vendor  as  a  trustee  of  the  land  for  the  pur- 
chaser, and  the  purchaser  as  a  trustee  of  the  price  for  the  v^dor.5^^ 

"  In  the  view  of  Courts  of  Law,  contracts  respecting  lands,  or  other 
things,  of  which  a  specific  execution  will  be  decreed  m  £quity,  are  can- 
sidered  as  simple  executory  agreements,  and  as  not  attaching  to  th^  pro« 
perly  in  any  manner,  as  an  incident,  or  as  a  present  or  future  charge* 
But  Courts  of  Equity  regard  them  in  a  very  different  light.  They  'Beat 
them,  for  most  purposes,  precisely  as  if  they  had  been  speoifidfltty  exe^ 
cuted.  Thus,  if  a  man  has  entered  into  a  valid  coiifract  for  lihe  piirttl^ 
of  land,  he  is  treated  in  Equity  as  the  equitable  owner  of  the  land ;  and 
the  vendor  is  treated  as  the  owner  of  the  money.  If  he  purchaser  majiJd- 
vise^it^a}  land,  even  before  the  conveyance  is  made ;  and  it  passes  .by 
desoent  to  his  heir  as  land.  The  vendor  is  deemed  in  Equity  to  ^gfid 
seis^^of  Jt  for  the  benefit  of  the  purchaser ;  and  tbe^^toiaUl^  has 
been^jlkfiady  stated)  attaches  to  t^e  land,  so  as  to  bi9d  ^e  heir  of  the 
vendor^  and  every  oife  claiming  under  hinTHs  a  purchaser,  with  nc^ 
of  the^trust.  The  heir  of  the  purchaser  may  come  into  Equity  and  ia- 
siit  upon  a  specific  performance  of  the  contract ;  and  unless  some  ofber 
circumstances  affect  the_  c^,  he  may  require  the  purcTiase-money  to 
l>e  paid  out  of  the  personal  estate  of  the  purchaser  in  the  hands  of 
hid  personal  representative.  On  the  other  hand,  t^e.  vendor  may  come 
into  "Equity  for  a  specific  performance  of  the  contract  on.  th*-otherttd& 
and  to  have  the  money  paid  ;  for  the  remedy^  In  cases  o(^jsyodSc 
performance,  is  mutual;  and  the  purchase-money  is  treated  as  the  per- 
sonal estate  of  the  vendor,  and  goes  as  such  to  his  personal  re- 
presentatives. In  lil^e  manner,  land,  articled  or  devised  to  be  sold,  and 
turned   into  money,  is  reputed  as'  money  ;   and  money,   article3  or   be- 

(f)  story  S  790. 


CONTRACTS  TO  DO  PERSONAL  ACTS.  807 

queaihed  to  be  invested  in  land,  has  in  Equity,  many  of  the  qualities 
of  "7eal  estate,  i\nd  i^_  descendible  and  devisable  as  such,  according  to 
the  rules  of  inheritance  in  other  cases." 

And  on  the  refusal  of  either  to  proceed  with  the  contract.  Equity 
will  entertaiii  a  suit  by  the  other  to  compel  him  to  perform  his 
agreement  specifically. 

{  7.  And  Equity  in  enforcing  this  looks  far  more  to  the 
substance  than  to  the  form  of  the  agreement.  What  the  Court 
requires  to  be  satisfied  of  is,  what  the  ti>ahsaction  in  substance 
amounts  to,  and  is  intended  to  be,  and  what  was  the  primary  ob- 
ject of  the  parties. 

{  8.     2.  Contracts  to  do  personal  acts. 

Such  are  contracts  to  build,  or  rebuild,  or  to  repair,  &c.  Such 
are  the  instances  collected  by  SloryJ*^ 

**  Thus,  for  instance,  a  covenant  to  renew  a  lease  will,  (jm  we  have  seen,) 
be  specifiqlly  decreed.  So,  a  covenant  to  levy  a  fine  of  fm  estate ;  fo^Jt 
may  be  indispensable  as  a  muniment  of  title.  So,  a  covenant  to  invest 
moil^  Ihlands,  and  settle  it  in  a  particular  manner.'  *So,  an  agreement  to 
settle  the  boundaries  between  .two  estates.  Many  other  cases  might 
easily  be  put  to  illustrate  the  same  doctrine,  as  the  case  of  a  covenant 
Mot  to  Imild  upon  a  contiguous  estate,  to  the  injury  of  an  ancient 
metsmg^ ;  of  a  covenant  not  to  cut  down  timber  trees,  which  are  pe- 
culiarly Ornamental  to  the  mansion  of  the  covenantee;  of  a  covenant 
Hot  to  eitct  any  noisome  or  injurious  manuftusturing  estabfishmeni  on 
an  estaie  adjacent  to  that  of  the  covenantee  in  the  same  street  or  town ;  and 
of  a  covenant,  that  a  house,  to  be  built  adjacent  to  other  houses,  should 
correspond  with  them  in  its  elevation. 

^*  Cou^rts  of  Eqoity  will,  upoii '  analogous  principles,  interpose  in  many 
oases,  to  decree  a  specific  performance  of  express,  aad  even  of  implied 
contracts,  where  no  actual  injury  has  as  yet  l>ecn  sustained,  but  is' only 
apptdiendeZTTrom  the  peculiar  relation  between  the  parties.  This^ro- 
oeeding  is^commonly  called  a  bill  qma  iimet,  in  analogy  to  some  pro- 
obedings  at  J^w,  where  in  some  caises  a  writ  may  be  maintained 
before  any  actual  molestation,  distress,  or  impleading  of  the  party.  Thus, 
(as  we  ^ave  seen,)  a  surety  may  file  a  bill  to  compel  the  debtor  on  a 
bond,  in  which  he  has  joined,  to  pay  the  debt  when  due,  whether  the 
surety   has  6eeii    actually  sued  or  not.      And  upon  a  covenant  to    save 

(d)  Eq.  Jur.  i  720^. 
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harmless,  a  bill  may  be  filed  to  relieve  the  covenantee  under  similar 
circumstances.  So,  where  property  is  covenanted  to  be  secured  Iqx  cer- 
tain purposes,  and  in  certain  events,  and  there  is  danger  of  its  being 
alienated  or  squandered ;  Courts  of  Equity  will  not  interpose  to  secure  the  pro- 
perty for  tho^original  purposes.  And,  generally,  it  may  be  stated,  that  in_ 
cases  of  contracts,  express  or  implied.  Courts  of  Equity  will  interpose,  to 
preserve  the  funds  devoted  to  particular  objects,  under  such  contracts  ;  and 
decree,  what  in  eflfect  is  a  specific  performance,  security  to  be  given,  or  the 
fund   to  be  placed   under   the  coutroul   of  the   Court." 

§  9.     It  is   material  to  consider  hoir  far  the  reciprocal  obligations 
of  the  party  seeking  relief  have  been  performed. 

**  For  if"  writes  Storyi*)  "  the  latter  have  been  disregarded,  or  they 
are  incapable  of  being  substantially  performed  on  the  part  of  the  party 
so  seeking  relief,  or  from  their  nature  they  have  ceased  to  have  any  just 
application  by  subsequent  events,  or  it  is  against  public  policy  to  en- 
force them.  Courts  of  Equity  will  not  interfere.  Thus^where  two  per- 
sons had  agreed  to  work  a  coach  from  Bristol  to  London,  one  provid- 
ing the  horses  for  a  part  of  the  road,  and  the  other  for  the  iBmain- 
der,  and  in  consequence  of  the  horses  of  the  latter  being  taken  in  ^gxe- 
cation,  the  former  was  obliged  to  furnish  horses  for  the  whole  road, 
and  claimed  the  whole  profits;  the  Court,  on  a  bill  by  the  party, 
who  was  so  in  default  for  an  account  of  the  profits,  and  to  restrain 
the  other  party  from  working  the  coaches  with  his  own  horses  on  the 
whole  road;  refused  to  interfere,  because  the  default  might  again  occur, 
and  subject  the  defendant  to  an  action.  So,  where  upon  a  grant  of  cer- 
tain land  with  a  well  in  it,  there  was  a  covenant  by  the  yranfees,  Jifl^ 
to  sell  or  dispose  of  the  water  from  the  well  to  the  injury  of  the  pro- 
prietors of  certain  water-works  intended  for  the  public  8u^lyr"%t  not 
deriving  their  supply  from  the  well ;  upon  a  bill  for  an  injunction,  the 
Court  refused  to  interfere,  on  account  of  the  inconveniences,  sayii^^^^V 
although  the  Court  wjU  in  many  cases  interfere  to  restrain  a  breach  of 
covenant,  yet  there  was  no  instance  to  be  met  with  of  such  a  covenant 
as  this.  For  here  the  Cburt  must  in  each  instance  try  whether  the  actj)f 
selling  any  specified  quantity  of  water  was  a  prejudice  to  the  proprietors 
of  the' water- works  or  not;  and  that  upon  such  a  covenant  so  framed 
a  Court  of  Equity  ought  not  to  entertain  jurisdiction,  even  if  there  were 
no  objectbn  on  the  score  of  public  policy." 

§  10.    This  jurisdiction,   in  rescinding   or   enforcing    the   specific 

ie)  Eq-  Jur.  S  736. 


CONTRACTS  EBSPSCTINQ  LAND.  309 

performance  of  eontracte  does  not  rest  upon  any  right  in  the  par- 
ties :  but  is  entirely  a  matter  in  the   discretion  of    the  Court. 

"  Not"  says  Story jf^  "  indeed,  of  arbitrary  or  capricious  discretion, 
dependent  upon  the  mere  pleasure  of  the  Judge,  but  of  that  sound  and 
reasonable  discretion,  which  governs  itself,  as  far  as  it  may,  by  general 
rules  and  principles  ;  but,  at  the  same  time,  which  withholds  or  grants 
relief,  according  to  the  circumstances  of  each  particular  case,  when  these 
rules  and  principles  will  not  furrnsh  any  exact  measure  of  justice  be- 
tween the''  parties.  On  this  account  it  is  not  possible  to  lay  down  any 
rules  and  principles,  whicii  are  of  absolute  obligation  and  authority  in  all 
cases  ;  "aftdr therefore,  it  would  be  a  waste  of  time  to  attempt  to  limit 
the  principles,  or  {Ke^  exceptions^  wbicE  the  complicated  transactions  of  the 
parties,  afnTThe  ever-changing  habits  of  society  may,  at  different  times, 
and  undefdiHerent  circumstances,  require  the  Court  to  recognize  or  consi- 
der. The  mostThaPcan  be  done,  is  "to  l>ring  under  review  some  of  the 
leading  principles  and  exceptions,  which  the  past  times  have  furnished^  as 
guides  to  direct  and  aid  our  future  inquiries." 

§  11.     3.  Contracts  respecting  land. 

Suits  for  enforcing  the  performance  of  such  contracts  may  be 
brought,  though  the  land  is  not  within  the  jurisdiction  of  the 
Court,  if  the  parties  are  resident  within  the  jurisdiction  \  Equiica 
agit  in  penofiam.  In  the  leading  case  on  this  point,  Fenn  v.  Zord 
£aUimore,(^^  a  specific  performance  of  a  contract  respecting  the 
boundaries  of  Pensylvauia  and  Maryland  was  decreed  by  _Lord 
Uardioicfce. 

fle    said — 

'^l^irat,  the  point  of  jurisdiction  ought  in  order  to  be  considered,  and, 
though  it  comes  late,  I  am  not  unwilling  to  consider  it.  To  be  sure, 
a  plea  to  the  jurisdiction  must  be  offered  in  the  first  instance,  and  put 
in  primo  die;  and  answering  submits  to  the  jurisdiction,  much  more 
when  there  is  a  proceeding  to  hearing  on  the  merits,  which  would  be 
conclusive  at  common  law ;  yet  a  Court  of  Equity,  which  can  exercise 
a  more  liberal  discretion  than  common  law  Courts,  if  a  plain  defect  of 
jurisdiction  appears  at  the  hearing,  will  no  more  make  a  decree  than 
where  a  plain  want  of  Equity  appears.  It  is  certain  that  the  original^ 
jurisdiction,  in  cases  of  this  kind  relating  to  boundaries  between  pro- 
vinces,   the    dominion    and   proprietary    government  is  in    the  King  and 

(/)  Eq.  Juri»p.  S  743.  *  {ff)  2.  T.  Mid  W.  Eq.L.  C.  769. 
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O^uncUj  afid  i<  is  rightly^  compared  to  the  caiei  of  the  ancleiit_fioP* 
motes  and  iordlhips  marches  la  Wales  ;  in  which,  if  a  dispute  is  be* 
tveeen  private  j^arties,  it  must  be  tried  in  the  commotes  or  lordships ; 
but  in  those  disputes,  where  neither  had  jurisdiction  over  the  othej^  it 
must  be  tried  by  the  King  and  Council;  and  the  King  is^.to.judg^, 
though  he  might  be  a  party,  this  question  often  arising  between  the 
Crown  anT*  one  lord  proprietor  of  a  province  in  America.  So>  in  the 
case  of  the  mrcEes,  it  must  be  determined  in  the  King's  Courts,  who 
is  never  considered  as  partial  in  these  cases,  it  being  the  judgment  of 
his  Judges  in  B.  R.  and  Chancery.  So,  where  before  the  King  and 
Council,  tbie  King  is  to  judge,  and  is  no  more  to  be  presumed  partial 
iu  one  case  than  in  the  other.  Tki*  Courts  ikertfore^  hai  no  origimd 
jurUdieiion  on  ihedirjssi^uedion  cj  the  origindt  right  oj  ike  boimSariet  ; 
and  thU  bill  does  noi  eland  in  need  of  that.  U  ie  founded  on  artielee 
executed  in  Eagland  under  seal,  for  mutual  consideration,  which  gives  jurii* 
diction  to  the  King^s  .Courts,  both  qf  law  and  in  equity,  whatever  be  the 
subject-matter. '  Kxl  action  of  covenant  could  be  brought  in  B.  E.^  or  C. 
B.,~it  either  side  committed  a  breach ;  so  might  there  be  for  the  £5000 
penalty,  witKoul  going  to  the  Council.  There  hre  several  cases  whej&ia 
collaterally,  and^y  reason  of  the  contract  of  the  parties,  matters  out  of 
the  jurisdiction  of  the  Court  orginally,  will  be  Brought  within  it.  Sup* 
pose  an  order  by  the  King  and  Council,  in  a  cause  wherein  the  King 
and  Council  had  original  jurisdiction,  and  the  parties  enter  into  an  agree* 
ment  under  hand  and  seal  toz  pertormance  thereof, — a  bill  muit  be  in 
this  Court  for  a  specific  perforinance,  and,  perhaps,  it  will  a{)pear  (lis 
i^  alinost  literally  that  ciise.  The  reason  is,  because  none  bui  li  Cdort 
of  Equity  can  decree  that.  The  King  in  Council  is  the  proper  judge  ot 
the  original  right ;  and  if  the  agreement  was  fairly  entered  into  ibd 
signed,  the  King  in  Council  might  look  on  that,  and  allow  it  as  evi- 
dence of  the  original  right ;  but  if  that  agreement  is  disputed,  it  is  im- 
possible for  the  King  in  Council  to  decree  it  as  an  agreement.  That 
Court  cannot  decree  iu  personam  in  England,  unless  in  certain  criminal 
matters,  being  restrained  therefrom  by  stat/^)  and,  therefore,  the  Lords 
of  the  Council  have  remitted  this  matter  very  properly  to  be  (letermined 
in  another  place,  on  the  foot  of  the  contract.  The  conscience  qf  the 
party  was  bound  by  this  agreement ;  and,  being  within  the  jurisdictisnrf 
this  Court,  which  acts  in  personam,^  the  Court  may  properly  decree  it  ns 
an  agreement^  if  a  foundation  for  it*  To  go  a  step  farther,  as  this 
Court  coliateraHy,   and  in  consequence  of  the  agreement,  judges  conoem- 


(A)  16  Car.  3,  c.  10. 
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lag.  matters  not  ^rigiuallj  in  its  juritdiction,  it  would  decree  a  perfor- 
mance of  articles  of  agreenjent  to  perform  "a  sentenee  iii  the  Eccleaiastical 
Court,  just  as  a  Court  of  law  wouIJ'maintaiQ  an  action  for  damages  in 
breack  oT^cgxSs^'  '  **^ 

And  on  tbe  same  subject  with  reference  to  the  objection  tliat  the 
Court  could  not  enforce   any  decree  which  it  might  make>  bp  said  :•— 

"  As  to  tbe  Court's  not  enforcing  the  execution  of  tk^r  judgment,  if 
thej  could  not  at  all,  I  agree  it  would  be  vain  to  DMike  4k  decree  ;  and 
that  the  Court  cannot  enforce  their  own  decree  in  rem  in  the  present 
case.^  But  that  is  not  an  objection  against  making  a  decree  in  the  caci9e ; 
for  the  strict  primary  decree  in  this  Court,  as  a  Court  of  Equity,  is  in 
personam,  long  before  it  was  settled  whether  this  Court  could  issue  to 
put  into  possession  in  a  suit  of  lands  in  England,  which  was  first  begun 
and  settled  in  the  time  of  James  T.,  but  ever  since  done  by  injunction 
or  writ  of  oMsiilaHt  to  the  sheriff;  hut  the  Court  eannot  to  this  day, 
as  to  lands  in  Ireland  pr  the  plantations.  In  Lord  Kin^*s  time,  in  the 
case  of  liicJiarJson  v.  Hamilion,  Attorney-General  of  Pennsylvania,  which 
was  a  suit  of  hind  and  a  house  in  the  town  of  Philadelphia,  the  Court 
made  a  decree,  though  it  could  not  be  enforced  in  rem.  In  the  case  of 
Lord  AngleHtf^  of  land  lying  in  Ireland,  I  decreed  for  distinguishing 
and  settling  the  parts  of  the  estate,  though  impossible  to  enforce  that 
decree  in  rem;  but  the  party  being  in  England,  I  could  enforce  it  by 
process  of  contempt  in  personam  and  sequestration,  which  ii  tha  ftfoper 
jurisdietbn  of  (his  Court.  And,  indeed,  in  the  present  case,  if  the  parties 
want  more  to  be  done,  they  must  reeort  to  anpther  juris^iolion  ;  and  _ 
it  looks,  by  the  order  in  17S5,  as  if  that  was  ia  view,  liberty  being 
thereby  given  to  report  to  th?it  Board.'*  '--    — 

f  12.  This  branch  comprises  by  far  the  most  numerous,  pregnant, 
and  important  class  in  England;  where  from  the  operation  of  the 
statute  of  EraudsO)    a  yi^t  variety  of  cases  has  arisen   calling  for 


(f)  S9  Ch.  IL  C.  IIL  Lord  Chancellor  Noltinglam  used  to  Bay  of  this  statute,  that  every  line 
vat  fpoHh  a  subsidy.  Mr.  Simth  saroastically  remarks  in  his  work  on  contracts  that  it  might  now  be 
said,  arerj  line  has  coH  a  subsidy,  so  immense  has  been  the  litigation  arising  upon  its  oonstmetion. 
It  it  atrioaslj  open  to  question  whether  it  would  not  have  been  wiser  to  have  stood  by  the  statute 
in  aU  ita  rigidness  from  the  commencement.  Lo^d  BedesdaU  in  lyntbay  v.  Zyneh,  2  Sch.  &  Lef. 
p.  4.  said  : —  ^ 

"  I  l^ll  iK»t  ditpotud  to  ouiy  the  Cftses  which  baye  been  determiiied  on  tbe  Mature  of  frauds 
any  farther  than  I  am  compelled  by  former  decisions :  That  stature  was  made  for  the'puipose  of 
preventing  perjnnes  and  frauds,  and  nothing  can  be  more  manifest  to  any  person  who  has  ))een  in 
the  haHfof  practi^afinO)urtf  Of  SquHy,  than*  that  the  relaxation  of  that  stature  him  b«tfi  a 
ground  of  mucfiperjury  and  much  fraud.    If  the  stature  had  been  ri^rously  observed^  the  result 
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equitable    relief.      It  is^jsupeifljiaus  _to   inquire   minutely   into  thi^ 
subject,    for  my  pcfiSftnt  d^qqL    It  may  be  well  however,   to^gLuw*-- 
at  it.     Tlie   Statute  of   Frauds  enacts  : 

*'  That  all  interests  in  lands,  tenements,  and  bereditaments,  except 
leases  for  three  years,  not  put  in  writing  and  signed  by  the  parties, 
or  their  agents  authorised  by  writing,  shall  not  have,  nor  be  deemed 
in  Law  or  Equity  to  have,  any  greater  force  or  efiOect  than  leases  on 
estates  at  will.  And  that  no  action  shall  be  brought  whereby  to  charge 
any  person  upon  any  agreement  made  upon  any  consideration  of  mar- 
riage, or  upon  any  contract  or  sale  of  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning  the  same,  or  upon  any  agree- 
ment that  is  not  to  be  performed  within  the  space  of  one  year  from 
the  making  thereof,  unless  the  agreement,  upon  which  such  action  shall 
be  brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  or  his  lawful  agent.'' 

§  13.  Thej)biect  of  this  act  is  clear.  It  is  to  p/event  setting 
up  pretended  parol  agreements,  and  in  pursuance  of  a  general  policy 
to  reduce  contrasts  to  writing,  so  as  to  preclude  the  treachery:  .of 
humanmeinory.  Courts  of  /Eg^uity  are  as  much  bound  ^.  CoMts 
of  Law  bjf  this  Statute.  Yet  they  have  relieved  ivhere  it  would 
create  a  wrong.  Thus  where  there  is  no  agreement  in  writiug^Juit 
the  Defendant  admiU  the  bargain  in  Aia  auswer(^)  without  insisting 
on  the  benefit  of  the  Statute.  Here  the  case  is  held  to  be  taken 
out  of  the  Statute-— and  Quisque  poteMt  renuntiare  jnri  pro  se  inlro- 
dttcio.  Again,  Equity  will  clearly  relieve  where  the  agreement  has 
not  been  reduced  to  writing  by  the  fraudulent  intention  of  the 
Defendant.  Again,  Equity  will  enforce  a  parol  agreen^ent  where  there 
has  been  a   part  execution    of    the  contract,(*)    for    otherwise  one 

would  probably  have  been  that  few  instances  of  parol  agreements  woald  hare  occttrred  ;^  ftgreamenU 
wonld,  from  the  necessity  of  of  the  case^  have  been  reduced  fo  writing:  "whereas  it  is  Qanifest 
thatlhe  decisions  on  the  sobject  have  opened  a  new  door  to  fraud,  and  that  onder  pretence  of  |art- 
necntton,  If -pooessioo  is  bad  in  any  way  whaterer,  means  are  freqaentiy  found  to  put  a  Covt  ot 
Equity  in  saeh  a  situation,  that  without  departing  from  its  rules  it  feels  itself  obliged  to  brssk 
through  the  stature  :  and  I  remember  it  was  mentioned  in  one  case  in  argameot  as  a  common  a- 
pression  at  the  bar,  that  it  had  become  a  practice  '  to  improve  gentlemen  out  of  their  estates/^ It 
is  therefore  absoltitely  necessary  for  Courts  of  Equity  to  make  a  stand  and  no)  carrjL^ 
decisions  further." 

If  any  Statute,  analogous  to  the  Statute  of  Frauds  should  be  hereafter  introduced  into  this  con- 
try,  our  Judgei  may  learn  wisdom  from  the  example  before  tlliS:    ~'  '~' 

(i)  1  FoiKTDj.  B.  1.  Ch.  8.  Note  d.  i  8. 

{k)  This  is  analogous  to  the  provision  of  the  Statute  respecting  contracts  for  goods^  where  f$ri 
performanct  takes  the  contract  out  of  the  Statute. 
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party  could  practice  a  fraud  upon  the  other,  which  it  was  tkft 
..Tery^SQsBt  of  the  Statute  to  prevent.  What  is  a  part  performmice, 
is  a  question  of  much  nicetj  ;  into  which  we  need  not  enter. 
Suffice  it  to  remark  that  mere  payment  of  the  purchase  money,  or 
part  of  it,  or  any  of  those  acts  which  are  in  the  nature .  of  an- 
ciliary  or  preliminary  proceedings,  such  as  viewing,  or  ineasuring 
the  estalel  apprawing  stock,  preparing  conveyances,  directing  regis- 
tration, and  the  like,  are  not  sui&cient.CO  The  act  must  be  such 
as  is  unequivocal ;  places  the  parties  in  a  position  different  fronpi 
that  they  occupied  before ;  cannot  be  compensated  by,  damages. 
Thus  delivery  of  possession  is  such  an  act ;  here  the  party  taking 
possession  might  otherwise  be  made  a  trespasser.  A  fortiori,  where 
he  has  laid  out  money  on  repairs,  commenced  building,  and  the 
like,  on  the  faitli  of  the  agreement/*)  The  acceptance  of  the  con- 
tract must^  without  unreasonable  delay.  So  in  ISeyndl  v,  Surtees,  W 
said— 

"  When  I  offer  anything  to  a  person,"  said  Lord  Grantoorti,  "  what  I 
mean  is,  I  will  do  that  if  you  choose  to  assent  to  it;  meaning' 
although  it  is  not  so  expressed,  if  you  choose  to  assent  to  it^  in  a 
reasonable  time." 

Lord   Cranworth  and  in    WiUianu  v.   WilliamsX^) 

"  Thia  principle  is  ^illustrated  by  the  case  of  WilUatM  v.  Williams^ 
of  which  the  circumstances  were,  that  in  1827  A.  wrote  to  B.  that  he 
Lad  credited  B/s  account  with  iS220  in  consideration  of  an  agreement 
by  B.  to  convey  certain  houses.  The  abstract  was  delivered  ;  but  there 
was  no  acceptance  in  writing  by  B.,  who,  however,  five  years  afterwards, 
filed  his  bill  against  A.  for  specific  performance.  It  appeared  that  in 
1827  A.  had  abandoned  the  treaty,  and  that  in  1829  both  parties  con- 
sidered it  as  broken  off,  but  nevertheless,  that  B.  had  in  the  meantime 
had  the  benefit  of  the  credit  of  £220.  The  Court  dismissed  the  bill»  on., 
the  ground  that  an  offer  to  convert  it  .^ into  a  contract  must  be  accepted 
and  acted   on^  within  a  reasonable  space  of  time." 

f  14*  When  the  contract  is- in  writing,  it  may  be  stated  generally 
that.  Equity  will  enforce  it  where  it  is  certain>  is  fair  in  all  parts,  is  for 
an  adequate  consideration,  where  parties  are  sui  juris,  and  is  capa- 
ble  of  being  performed,  but  not  otherwise.    The  form  of  the  instro- 

(0  See  Wamer  t.  WilUngion^  3  Doew :  523.  Thomas  t.  Blachnan,  1  UoU.  C.  C.  301. 

{m)  f  inb.  C,  B.  1.  C.  1.  S  B.  («)  1  Jur.  n  s.  737.  (o)  17  Beay.  213. 
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ment  is  uuimporlout.  The  'substanoe  U  to  be  regarded.  H  is  a 
maxiBCL  ihlkJEc[uity  regards  not  tbe  cirouiastftnce  but  (*£&  sabsliviice 
of  the  act/;') 

§  15.  The  writing  must  be  ceptain.  On  this  Siory  writes  as 
follows(?) :— • 

•'  If  they  are  not  certain  in  themselves,  so  as  to  enable  the  Court 
to  arrive  at  the  clear  result  of  what  all  the  terms  are,  they  will  not 
be  specifically  enforced,  lu  the  first  place,  it  would  be  inequitable  to 
carry  a  contract  into  effect,  where  the  Court  is  felt  to  ascertain  the 
intentions  of  the  parties  by  mere  conjecture  or  guess  ;  for  it  might 
be  guilty  of  the  error  of  decreeing  precisely  what  the  parties  Be?ex 
did  intend  or  contemplate.  In  the  nest  place,  if  any  terns  are  to  be 
supplied,  it  must  be  by  parol  evidence  ;  amd  thd  admission  of  suck 
evidence  would  let  in  alt  the  mtsduefs  intended  to  be  guarded  against 
by  the  statute.  Indeed,  it  would  be  inconsistent  widk  the  general  prin- 
ciples of  evidence,  (although  there  are  exceptions)  which  are  adminisieved 
in  Courts  of  Equity  as  well^  as  in  Courts  of  Law;  for  the  general  rule 
in  both  Courts  is,  that  parol  evidence  is  not  ada\bsible  to  ykcj,  annul, 
or  explain  a  written  contract.  A  contract  cannot  rest  partly  in  wrijing 
and  partly  in  parol.  Tlie  writing  is  tlic  highest  evidence,  and  does 
away  the  necessity  and  effect  of  the  parol  evidence,  if  it  is  contra* 
dictory  to   it"  " 

§  16.  In  considering  cerlainty,  the  points  to  be  borne  in  mind 
are  Isi;,  tlie  sabject  matter  :  Zjiid,  the  partiesCO;  3rd,  thp  prise ;  4ith, 
the  terms;  and  if  the  certainty  can  be  ftsc^utaini^d  bj  the  Conrt, 
it  will  be  sufficientj*  on  the  prinqiple  Id  cei^lu^  est  quod  ^^rtm 
reddi  potest.  "  Coak^  &c/'  was  held  to  b^  tpp  indefinite^  in  Pnc$ 
V.  OfiffitkS')  So,  as  to  price,  an  agreement  to  sell  at  &  price  to  be 
fixed  by  arbitration  is  suffidenUy  certain,  for  it  is  eapable  of  being 
ascertained.  Milner  v.  Gearyi^)  is  the  leading  case  on  that  point. 
But  an  agreement  to  sell  an  estate  for  1500*  lesa  than  any  other 
purchaser  would  give,  was  held  void.(«)  As  to  terms,  it  may  be 
atated  that-rr- 

*<  The  Court  will  carry  out  an  agreement  framed  in  genwal  terms, 
where  the    La\v   will  supply  the    details;  but    if  any  details  we    to  bo 


(p)  Francis  Maxims  xiii.  -  (*)  1  DcG.  M.  and  G.  80. 

iq)  Eq.  Jur.  i  7Q7.  (/)  14  Yes.  400. 

(/}  See  Monro  v.  Taylor.  S  II  are.  51.  («)  Bromly  ▼.  Jeffhet,  2.  Vern  :  416. 
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supplied  in    modes    wbick    caAnot    be    adopted  by    tlie  GoUrt,    there  is 
then  tio'concladed  Agreement  cispab}^  of   bang  enforced/' 

See  also  SoulA  Western  Uailtoay  Compay  v.  WyihesX^^ 
The  following  are  instances  of  incompleteness,  "  an  agreement  for  a  building- 
Case  did  not  state  the  time  when  the  term  was  to  commence;  where  it 
was  not  stated  what  time  an  increased  rent  was  to  commence  from ; 
where  the  agreement  did  not  state  the  length  of  the  term  to  be  granted, 
either  directly  or  by  reference ;  where  a  contract  for  a  lease  for  lives 
neither  named  the  lives  nor  decided  by  whom  they  were  to  be  named  ; 
where  an  auctioneer's  receipt  was  set  up  as  a  contract,  but  it  did  not 
refer  to  the  conditions  of  Sale,  or  show  the  proportion  which  the  de- 
posit was  to  bear  to  the  price  ;  where  there  was  a  term  as  to  the  ex- 
peuses  which  was  not  settled  by  the  contract ;  and  where  there  was  a 
contract  for  a  partnership,  which  defined  the  term  of  years,  but  was 
silent  as  to  the  amount  of  capital  and  the  manner  in  which  it  was  to 
be  provided. 

"  On   the  ground   of  uncertainty,   the   Court   has   refused   specifically  to  ' 
perfbrn^   marriage-articles    prepared    by   a    Jewlshrabbi  in    an  joboeure 
form,  said  _ta.  prevail    amongst     German   Jews  ;  and    also   an  agreement 
for  the  sale  of  land,   wliere  (here   was  a  doubt   as   to    the   identification 
of  a  plan   to  ^e  incorporated  into    the   agreement/' 

§  17*  In  considering  this  part  of  the  subject  we  may  array  the 
parties  under  a  two  fold  division  :  first,  there  is  the  case  of  tlic 
vendor ;  sooond  that  of  the  purchaser.  Or  we  may  look  upon 
theip  thtts ;  as  seeking  a  specific  performance^  or  resisting  -it.  And 
there  is  an  important  distiriction  to  be  borne  in  mind  here.  I 
cannot  p«t  it  more  plainly  than  in  the  words  of    StoryS^^) 

"  Andy  here,  it  is  important  to  take  notice  of  a  distinction  between  the 
case  of  a  pli^ntiff,  seeking  a  specifio  performance  in  E<]uity,  and  the  case 
of  a  defen<}mit  resistiBg  such  a  performande.  We  have  already  seen,  that 
the  specifkr  ekectrtion  6f  a  contract  fn  Equity  is  a  matter,  not  of 
Bbeolnte  right  in  the  partyt  but  of  sound  discretion  in  the  Court.  Hence  it 
requires  a  much  less  strength  of  ease  on  the  part  of  the  defendant  to  re- 
sist a  bill  to  perform  a  contract,  than  it  does  on  the  part  of  the  plaiutiiF 
to  maintain  a  bill  to  enforce  a  specific  performance.  An  agreement,  to  be 
entitled  to  be  carried  into  specific  performance,  ought  (as  we  have  seen) 
tcr  be  certain,  fair,  and  just  in  all  its  parts.  Courts  of  Equity  will  not 
decree  a   specific  performance  in   cases  of  fraud  or  mistake  ;  or  of  hard  and 

(r)  5  PcG,  M.  and  G.  68,  imd  sec  per  Lord  St.  Ijfottar(ft  AAirs;'  v.   Wharton,  5,  H.  of  L.C  "So. 

.tp;  S  705-70. 
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unconscionable  bargains,  or  where  tbe  decree  would  produce  injustice ;  or 
where  it  would  compel  the  party  to  an  illegal  or  immoral  act ;  or  when 
it  would  be  against  public  policy  ;  or  where  it  would  involve  a  breach  of 
trust ;  or  where  a  performance  has  become  impossible  ;  aud>  generally,  not 
in  any  cases^^^jt'.here  such  a  decree  would  bis  inequitable  under  all  the  'cjic* 
cumstances. 

^^ut  Courts  of  Equity  do  not  stop  here  ;  for  they  will  let  in  the  de- 
fendant to  defend  himself  by  evidence  to  resist  a  decree^  where  the  plaib* 
tiff  would  not  always  be  permitted  to  establish  his  case  by  the  hke 
evidence.  Thus,  for  instance,  Courts  of  Equity  will  allow  the  defendant 
to  show,  that  by  fruud,  accident,  or  mistake,  the  thing  bought  is  dif- 
ferent from  what  he  intended,  or  that  material  terms  have  been  omitted  in 
the  written  agreement ';  or,  that  there  has  been  a  variation  of  it  by  parol ; 
or,  that  there  has  been  a  parol  discharge  of  a  written  contract  The 
ground  of  this '  doctrine  is  that  which  has  been  already  alluded  to  that 
Courts  of  Equity  ought  not  to  be  active  in  enforcing  claims,  wliich 
are  not,  under   the   actual  circumstances,   just  as  between  the  partjes."(') 

§  18.  To  entitle  a  party  to  specific  performance  he  must  show 
that  he  has  not  been  in  default  in  performing  his  own  part.  Gross 
laches^  or  application  for  relief  after  long  lapse  of  time  unexplain- 
ed,  will  bar  his  relief. 

"  Where"  says  Storey  (y)  "  the  terms  of  an  agreement  have  not  been 
strictly  complied  with,  or  are  incapable  of  'being  strictly  complied  with  ; 
still,  if  there  has  not  been  gross  negligence  in  the  party,  and  it  is  con- 
scientious that  the  agreement  should  be  performed;  and  if  compensation 
may  be  made  for  any  injury  occasioned  by  the  non-complianoe  with  the 
strict  terms  ;(')  in  all  such  cases  Courts  of  Equity  will  interfere,  and  de* 
cree  a  specific  performance.  For  the  doctrine  of  Courts  of  Equity  is,  Bot 
forfeiture,  but  compensation  ;  and  nothit\g  but  such  a  decree  will,  in  such 
cases,  do  entire  justice  between  the  parties.  Indeed,  in  some  cases  Courts 
of  Equity  will  decree  a  specific  Execution,  not  according  to  IKe  let^r  of 
the  contract,  if  that  will  be  unconscientious  ;  but  they  will  modify  it,,^ 
cording  to  the  change    of    circumstance." 

§  19.  Time  is  one  of  the  most  ordinary  topics  of  consideration 
ill  these  matters  :  vigilantibus  non  dormientibus  leges  suh&rfmmL 

(x)  The  leading  case  in  Broikam  t.  Heam,  2  Tudor  and  White,  C  L.  in  Eqy.  p.  S6&.  Bat 
this  is  ralher  a  matter  for  discossion  under  the  Law  of  Eyidence.  See  my  work  on  Evidence, 
S  650. 

fy)  Eq.  Jur.  §  775. 
(0  The  Leading  case  in  Seion  r.  SUd^^  3,  T.  and  W.  H.  C,  I^.  ^Tt. 
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One  of  the  most  frequent  oecasions,  on  which  Courts  of  Equity  are 
asked  to  decree  a  specific  performance  of  contracts,  writes  Slory,i^)  "  is 
where  the  terms  for  the  performance  and  completion  of  the  contract  have 
not^  in  pcnnt  of  time,  been  strictly  complied  with.  Time  is  not  generally 
deemed  in  Equity  to  be  of  the  essence  of  the  contract,  unless  the  parties 
have  expressly  so  treated  it,  or  it  necessarily  follows  from  the  nature  and 
circumstances  of  the  ooutnict.  It  is  true,  that  Courts  of  Equity  hare  re* 
gard  to  time,  so  far  as  it  respects  the  good  faith  and  diligence  of  the 
parties.  But  if  cTrcumstances  of  a  reasonable  nature  have  disabled  the 
party  from  a  strict  compliance  ;  or  if  he  comes,  recenti  facCo,  to  ask  for  a 
specific  performance  ;  the  suit  is  treated  with  indulgence,  and  generajiyjvith 
favour  by^the  Court.  But  then^  in  such  cases,  it  should  be  clear  that  the 
remedies  are  mutual ;  that  there  has  been  no  change  of  circumstances  af* 
fectiog  the  character  or  justice  of  the  contract ;  that  compensation  for  the 
delay  can  be  fully  and  beneficially  given  ;  that  he,  who  asks  a  specific  per- 
formance, is  in  a  condition  to  perform  his  own  part  of  the  ^ntract  ^  and 
that  he  has  shown  himself  ready,  desirous,  prompt,  and  eager  to  perform 
the  contract. 

**  But  where  there  is  a  substantial  defect  in  the  estate  sold,  either  in 
the  title  itself,  or  in  the  representation  or  description  of  the  nature,  cha< 
racter^  situation,  extent,  or  quality  of  it,  which  is  unknown  to  the  vendee, 
and  in  regard  to  which  be  is  not  put  upon  inquiry,  there,  a  specific 
performance  will  not  be  decreed  against  him.  Upon  the  like  grounds 
a  party  contracting  for  the  entirety  of  an  estate,  will  not  be  com- 
pelled to  take  an   undivided  aliquot  part   of  it."  ——-.—- 

§  20.  Let  us  now  turn  to  the  case  of  the  purchaser  seeking 
a  specific  performance  against  the  vendor.  Here  again  we  cannot 
do  better  than  follow  SioryW  who  writes  thus  :— 

*'  But  suits  may  also  be  brought  by  the  purchaser  for  a  specific 
performance  under  similar  circumstances,  where  the  vendor  is  incapable 
of  making  a  complete  title  to  all  the  property  sold  ;  or  where  there 
has  been  a  substantial  misdescription  of  it  in  important  particulars ;  or 
where  the  terms,  as  to  the  time  and  manner  of  execution,  have  not 
been  punctually  or  reasonably  complied  with  on  the  part  of  the  vendor. 
In  these,  and  the  like  cases,  as  it  would  be  unjust  to  allow  the  ven- 
dor to  take  advantage  of  his  own  wrong,  or  default,  or  misdescrip- 
tion. Courts  of  Equity  allow  the  purchaser  an  election  topTOCecd  "^  with 
the  purchase  protanto^  ox  to  abandon  it  altogether.     The    general     rule, 

(a)  Eq.,  Jar.  \  776-8.  {h)  Eq.  Jur.  S  770. 
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(for  it  is  not  universal)  in  all  duoh  cases  is,  that  the  purchaser,  if  he 
chooses,  is  entitled  to  have  the  contract  specifically  performed,  as  fat 
as  the  vendor  can  perform  it,  and  to  have  an  abatement"  out"  '  of  the 
purchase-money  or  compensation  for  any  deficiency  in  the  title,  quaatity. 
quality,  description,  or  other  matters  touching  the  estate.  But  if  the 
purchaser  should  insist  upon  such  a  performance^  the  Oourt  will  gra^t 
the  relief  only  upon  his  complianbe  with  equitable  t^rms." 

§  21.  This  subject  will  receive  further  illustration  from  a  re-con- 
sideration  of  the  disquisitions  on  the  subject  of  Accideut,  Mistake, 
Fraud,   &c. 

§  2i.  At  Law  only  the  parties  between  whom  there  is  privity 
of  contract  are  regarded.  Put  the  case  of  A  having  contracted  to 
sell  his  estate  to  B.  A  sells  it  to  C  vvith  notice  of  JlieJifiPiJ' 
tract  to^»  Here  as  there  is  no  privity  of  contract  betj'fiea-B, 
and  C,  B  could  not  enforce  any  riglit  against  C,  but  must  sup 
A  for  damages.  Equity  however  looks  at  this  matter  in  a  different 
light.  "  It  holds  A  a  trustee  for  B  ;  and  affects  C  with  nqJicfiL  rf 
the  Trust,  and  it^  acts  against  those  claiming  under  au  assifflin 
ment,    as  well   as  tho  assignor. 

§  83.  Equity  will  not  decree  specific  performance,  unless  there 
,has  been  a  valuable,  or  at  least  a  meritoriom  consideraAion,  for  the 
contract* 

"  It  will  not"  writes  Slory,i^)  .**  carry  into  specific  exccJutlon  aiJy  merely 
nude  pacts,  or  voluntary  agreements,  not  founded  upon  some  valuable  or 
meriCorioua  consideration ;  nor  between  parties  not  8ui  Juris^  or  competent 
to  contract,  as  infants,  and  femes  covert;  nor  (as  we  have  already  seen) 
any  agreements,  which  are  against  public  policy,  or  are  immoral,  or  will 
involve  a  breach  of  trust." 

§  24.  With  regard  to  ''  Folunleers/'  a  distinction  is  drawn  be- 
tween executory  and   executed  contracts. 

"We  have  already  had  oocasiou  to  remark"  writes  Siory,i^  "that 
throughout  the  whde  of  the  preceding  dieoussion  respecUng  Bills  for  sped* 
fie  performance  of  contracts,  it  has  been  constantly  supposed  that,  tho  con^ 
tract  was  one  founded  upon  a  valuable,  or  at  least  upon  a  tocritorioos 
consideration,  in  the  contemplation  of  Law.  In  respect  to  vduntajy  con* 
tracts,  or  such   as  arc  not  founded   in   a  valuable  consideration,'' wb  have 


(c)  Ecj.  Jur  ^  787.  {d)  Eq.   Jur.  793  a. 
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already  bad  oceaakm  to  siate^  tkat  CourU  of  Equity  do  not  iutcrfere  to 
uiforce  thoqi,  either  as  against  the  party  hiiaself^  or  as  against  oLhei 
volunteers  otainung  under  him.  Thus»  %  e^msle*  if  ^  P^^^f  should  enter 
into  0  voluntary  agreeoient  to  transfer  stock  to  another,  or  to  give  him  a 
suQ^  of  money,  or  to  convey  to  ii^m  certain  real  estate,  Courts  of  Equity 
VQiUd  not  assist  in  enforcing  the  agreements  either  against  the  party  enter« 
ing  into  the  agreement,  or  against  his  personal  representatives,  for  he 
is  a  mere  volunteer,  llie  same  rule  is  applied  to  imperfect  gifts,  not 
testamentary,  inter  vivos^  to.  imperfect  ifoluntary  assign meijt§^j9f  jiebts 
and  other  property,  to  voluntary  executory  trusts,  and  to  voluntary  de- 
fective conveyances.  A  few  cases  may  serve  to  illustrate  this  dactrine. 
Thus,  where  a  parent  had  assigned  certain  scrip  to  his  daughter  by  a 
written  assignment,  which  operated  as  an  equitable  assignment  only,  and 
^ot  as  a  legal  transfer,  a  Court  of  Equity  refused  to  compel  the  donor 
or  hia  executors  to  perfect  the  gift.  So,  where  a  lady,  by  a  writing, 
dsaigned  a  bond  of  a  third  person  to  her  niece»  and  delivered  the  bond 
to  the  latter,  and  then  died,  a  Court  of  Equity  refused  to  enforce  the 
assignment  against  the  executor,  or  to  decree  payment  of  the  money  by 
the  obligQr  to^he  niece.  On  the  othej^^hand,  if  the  transfer,  assignment, 
tiinst,  or  conveyance,  is  completed  at  Law,  so  that  no  further  act  remains 
to  be  done  to  give  full  efifect  to  the  title,  there.  Courts  of  Equity  will 
enforce  it  throughout,  althoujgh  it  is  derived  from  a  mere  gift, or  other 
voluntary  act  of  the  party.  Thus,  for  example,  if  there  is  a  gift  of 
stock,  and  a  transfer  is  actually  made  thereof,  it  will  be  enforced  against 
the  donor  and  bis  representatives.  So,  if  an  assignment  of  a  debt  or 
other  property  b  *  consummate,  so  as  to  pass  the  title,  and  no  farther 
act  i9  to  be  done  by  the  dpnor,  it  will  be'  euforced  in  Equity." 

{  25«  Wl^re  there  is  some  comparatively  immaterial  point  which 
cannot  be  performed,  Equity  will  nevertheless  decree  a  specific 
performance  as  far  as  it  is  possible,  and  give  pecuniary  compensa- 
tiou  for  that  which  the  party  cannot  obtain.  The  leading  case 
on  this  subject  is  that  of  Selon  v.  Slade,  selected  by  Tudor  and 
JFAile  in  their  Leading  Cases  in  Equity W  and  in  HaUey  v.  Qrant^f) 
Lord  Erskine  said, 

.  ^'Elqnity  does  not  ptficmit  tjiejarms  of  Law  to  be  made  instrument  of 
injustice ;,  and.  viU  interpose  against  parties  attempting  io.  avail  themselves 
of  the  rigid  rule  of  Law  for  unconscientious,  purposes.  Where,  therefore^ 
advantage  is.  taken  of  a  circumstance^  that  does  not  admit  a  strict  I;erfo^> 
manoe  of  the   contract^  if  the  failure  is  not_^ubatflin^i$U  Equity  will  inter- 

■  -    ■  ■  '  '  II,'- 

(tf)2  Vol.  p. 429.  (/}  13Ve$.  77. 
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fere.  If  for  instance,  the  contract  is  for  a  term  of  junety-nine  years  in  a 
farm,  and  it  appears  tliat  the  vendor  has  only  ninety-eight  or  ninety-seyen 
years  he  must  be  nonsuited  in  an  action  :  but  Equity  will  not  so  deal 
with  him  ;  and  if  the  other  party  can  have  the  substantial  benefit  of  his 
contract,  that  slight  difference  being  of  no  importance  to  him,  Equity 
will  interfere.  Thus  was  introduced  the  principle  of  compensation,  now  so 
well  established — a  principle  which  I  have  no  disposition    to  shake." 

§  26.  Thus  when  a  purchaser  has  contracted  to  buy  a  larger 
estate  than  the  vendor  really  has  to  sell,  Equity  vrill  decree  per- 
formance by  ordering  a  conveyance  of  such  estate  as  the  vendor  haSj^ 
and  award  compensation  to  the  purchaser  for  that  which  he  cannot 
have  in   specie.    Thus  in  Mortlock  v,  Suller/ff)  Lord  £ldon  said  :— 

*'  If  a  man  having  partial  interests'  in  an  estate,  chooses  to  enter  into  a 
contract,  representing  it,  and  agreeing  to  sell  it,  as  his  own>  it  is  not 
competent  to  him  afterwards  to  say,  though  he  has  valuable  interests^  he 
has  not  the  entirety*  and  therefore  the  purchaser  shall  not  have  the  bene- 
fit  of  his  contract.  For  the  purpose  of  this  jurisdiction,  the  person  con* 
tracting  under  those  circumstances  is  bound  by  the  assertlt>n  in  his  con* 
tracts  and  if  the  vendee  chooses  to  take  as  much  as  he  can  have,  he  has 
a  right  to  that,  and  to  an  abatement,  and  the  Court  will  not  hear  the 
objection  by  the  vendor,  that  the  purchaser  cannot  have  the  whole." 

Though  the  vendor  could  not  compel  the  purchaser  to  complete 
his  purchase  under  such  circumstances,  the  purchaser  has  his  elec- 
tion to  take  what  he  can  get^  plus  compensation. 

$  27.  But  where  there  is  a  substantial  difference,  this  doctrine 
does  not  obtain  :  as  where  a  contract  was  for  the  saTe**©?  a  lease 
of  sixteen  years  and  it  turned  btit'but  six.  ^-  .-- .. 

§  88.  The  late  case  of  Trothero  v.  PAelpsf^^)  contains  some  im- 
portant remarks  by  Sir  G.  Turner,  L.  J.  upon  this  subject ;  which  it 
may  be  well  to  quote. 

"The  defendant  had  originally  a  right  to  proceed  either  at  law  for 
a  breach  of  the  agreement,  or  in  this  Court  for  a  specific  performasoe 
of  it.  He  adopted  the  latter  remedy.  I  think  a  plaintiff  who  has 
l^al  rights,  and  comes  to  this  Court  for  its  aid,  is  bound  to  put  his 
legal  rights  under  the  control  of  the  Court,  and  that  that  principle 
reaches  the  present  case.  The  plaintiff,  therefore,  having  sued  the  de- 
fendant for  a  specific  performance,  was    bound,  in  my   opinion,  to  sub- 

is)  10  Vcs,  S15.  {k)  t  Jur.  n.  1. 175. 
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mit  kis  claim  for  damages  to  the  jodgmeni  of  this  Court,  and  was 
not  entitled  to  proceed  at  Law  otherwise  than  by  leave  of  ibis  Court. 
That  it  is  competent  to  this  Court  to  ascertain  damages  I  feel  no  doubt. 
It  is  the  constant  coarse  of  the  Court,  in  the  case  of  vendor  and 
purchaser,  when  a  sufficient  ease  is  made  for  the  purpose,  to  make  an 
inquiry  as  to  the  deterioration  of  the  estate;  and  in  so  doing  the  Court 
is,  in  tnith,  giving  damages  to  the  purchaser  for  the  loss  sustained  by 
the  contract  not  having  been    literally  performed/* 

}  29.  Courts  of  Equity  will  not  interfere,  unless  it  is  clear  that 
their  order  will  be  efifectual.  Thus  an  injunction  will  not  be  granted 
to  restrain  the  making  of  a  secret  medicine  ;  for  if  it  be  secret, 
how  can  the  Court  tell  whether  its  order  has  been  infringed  ?(«)  So 
when  a  contract  is  revocable ;  for  the  party  might  revoke  it  after 
the  order  issued.O")  So  with  respect  to  the  performance  of  contracts 
of  rendering  services  of  a  confidential  character ;  for  how  can  the 
Court  compel  confidence.  Thus  in  Johnson  v.  Shewibury  and  Birming- 
ham Hallway  CompanyJ^^)  Knight  Bruce,  Lord  J.  said— 

''  We  are  asced  to  compel  one  person  to  employ  against  his  will  another 
as  his  confidential  servant,  for  duties  with  respect  to  the  due  performance  of 
which  the  utmost  confidence  is  required.  Let  him  be  one  of  the  best  and 
most  competent  persons  that  ever  lived,  still  if  the  two  do  not  agree, 
and  good  people  do  not  always  agree,  enormous  mischief  may  be    done/* 

§  30.  Neither  will  a  Court  interfere  if  it  can  only  perfona  a 
part  of  the  contract,  except  perhaps  where  the  difficulty  arises  from  the 
fault  of  the  defendant ;  for  that  would  be  to  allow  a  man  to  take 
advantage  of  his  own  wrong.  Thus  in  NicholU  v.  Hancocl^h  the 
Court  agreed  to  separate  %\\q  parts  of  an  award  which  were  capa- 
ble of  specific  performance  from  those  which  were  not.  It  was 
formerly  held  that  when  the  affirmative  part  of  a  contract  could  not 
be  performed 'by  the  Court,  the  negative  should  not  be  enforced 
by  injunction.  Thus  where  an  actor  had  agreed  to  act  at  a 
particcdior  theatre,  the  Court  would  not  restrain  him  from  aciing 
at  sny  other ;  but  now  the  great  case  of  Lumley  v.  Wagner'^^)  hife 
eatabliahed  the    riole  that  the  Court  can  so  interfere.    Thus  Lord 

(t)  Newberry  ▼.  James,  2.  Mer.  446. 

O")  WheeUr  t.  TrUier  3.  Sw.  17*.  n.  See  also  Sirane  v.  MUton.  By.  Cy,  Week,  fiept  1857,  p. 

983.  y.  a  Stuart. 

H)  8  De.  G.  M.  and  G.  026.  (/)  7  DeG.  M.  and  9.  800.  (m)  DeO  and  C.  60lw 
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SLjLfonardn  enjoined  the  migi^%.,Jjohanna    Wagner  fcomjsinsipg  else- 
where than  at  the  theatre   of  her  engagement » 

§  31.  Courts  will  not  interfere  where  there  has  been  a  groes 
inadequacy  of  consideration.  Mere  inadequacy  of  consideration  is 
not  a  ground  of  interference ;  for  it  is  impossible  to  draw  the  line. 
Tlie  Eoman  Law  surmounted  this  difficulty  by  relieving  when  the 
consideration  was  less  than  half  the  value.  The  French  Law  fol* 
lows  the  Eoman,  except  that  in  cases  of  sales  between  coheirs,  &c. 
a  defect  of  one  quarter  is  sufficfeni  to  set  aside  the  .|j:Aixsaction. 
Our  Law  lays  down  no  rigid  rule,  but  requires  that  the  defect  of 
consideration  must  Be  so  gross  as  to  amount  to  fraud ;  to  be  a  badge 
of  fraud. 

"  Unless  the  inadequacy  of  price"  said  Lord  Eldon  in  one  case/*) 
"  is  such  as  shocks  the  conscience  and  amounts  in  itself  to  conclusive 
and  decisive  evidence  of  fraud  in  the  transaction,  it  is  not  itself  a 
sufficient  ground  for  refusing  a    specific  performance    Slil  v   7FilkiM**ip) 

And  in  Abbott  v.  SmrderM^  Where  an  estate  wa#  brought  for 
£5000,  the  value  of  which  was  considered  by  the  Vice-Chancellor 
Knight  Brucc^  to  be  £3,300;  but  this  inadequacy  of  consider- 
ation was  held,  both  by  him  and  by  Lord  St.  Leonards,  to  be 
no  bar  to  specific  performance^  which  was  accordingly  decreed  at 
the  suit  of  the  vendor. 

Where  there  is  a  total  failure  of  consideration  the  contract  will 
not  be  specifically  performed.  Thus  where  a  contract  for  sale  of 
a  life  annuity  was  concluded  in  England  on  the  28th  February ; 
and  the  annuitant  died  in  New  South  Wales  on  the  6th  proximo,  ft 
was  held  to  be  no  contract.  See  Striciland  v.  Turner, <^)  and  in  Couturier 
V.  Hasti^*>  the  House  of  Lords  held  that  a  contract  for  the 
sale  of  a  floating  cargo,  which  it  turned  out  the  Captain  had  sold 
on  account  of  sea  damage,   could  not  be   specifically  performed. 

§  32.  Courts  will  not  interfere  where  there  is  a  want  of  mutaa- 
lity  in  the  coptract ;  that  is  to  say,  that  at  the  time  it  was  enter- 
ed into,  it  Qould  not  have  been  enforced  against  hoii  parties.  Thus 
an  infant  cannot  sue,  because  he  cannot  be  sued,  for  specific  perfor- 

(h)  And  tee  WoHher  t.  JHUon,  3.  Jar.  n.  i.  43j^.         (9)  i  DtQ.  and  Q.  M.  448. 

(0)  1b  C0U$  y,  Trwoiiici,  9  Yn.  S4I.  (r)  7.  Ex.  80S. 

(fi)  Jm.  288.  ;,  (I)  8.  Ex.  4a  9.  Ex.  102.  6.  a  of  L.  STS. 


MUTUALITY,      ILLEGALITY.      ULTRA  VIRES.  5J23 

mance.    Of  course  this  objection  does   not  apply  to  unilateral  con- 
tracts^ as  where  an  agreement  is  in  the  nature  of  an  undertaking. 

§  38.  Illegality  of  the  contract  is  of  course  a  bar  to  the  assis- 
tance of  the  Court ;  for,  ex  dolo  tnalo  non  oritur  actio. 

§  31.  A  contract  which  is  ultra  vires  will  not  be  enforced.  The 
most  usual  illustrations  of  this  doctrine  are  to  be,Joui)d,jji,  BaiU 
way  and  other  Corporation  and  Joint  Stock  Company  cases,  where 
their  powers  are  generally  defined  by  deed  or  charter.  The  great 
case  of  TKe  Shreioibnry  and  Birmingham^  Railway  Company  j.  London 
and  Northern    Weztem  BSUwdi/'^  Company. <^^    is  the  Leading  Case^ 

§  35.  Where  the  contract  is  expressly  beyond  the  powers  con- 
fined by  the  deed  or  instrument,  little  diflGiculty  can  arise. 
It  is  a  question  of  simple  construction  :  but  more  difficulty  arises 
in  considering  whether  a  contractus  by  implication  ultra  vires.  Any 
contract  which  defeats  the  object  of  the  Company  clearly  is  so  \ 
so  again  where  the  Corporation  engages  in  business  foreign  to  its 
objects.  This  was  much  considered  in  the  Ea§i  Angliam  Rail- 
Kay  Company  v.  The  Eastern  Counties  Railway  Company,i^) 
where  it  was  held  that  no  action  could  be  maintained  on  a 
covenant  by  the  defendants  to  pay  to  the  plainti&  the  costs 
incurred  in  applications  to  Parliament  by  the  plaiiitifb,  at  the 
instance  of  the  defendants,  for  obtaining  powers  which  the  de« 
fendants  considei^d.  it  desirable  for  their  interests  that  the  plain« 
tiffs  should  possess. 

This  case  has  been  followed  and  recognized  by  others.  In  Sastern 
*Railioay  Company  v.  EawhesS^)  But  see  the  Mayor  of  Norwich  qf  Nor- 
folk  Railway  Company. ^^) 

§  36.  Cases  may  arise  between  Shareholders  and  Directors,  or 
between  the  Company  and  thirf  parties.  In  the  latter  case  it  will 
be  no  defence  to  the  Company,  unless  such  third  parties  had  notice 
that  the  Directors  were  acting  extra  vires.  Thus  if  a  party  bond  fide 
sells  land  to  a  Bailway  Company,  he  is  not  bound  to  see  that  it 
it  strictly  required  for  the  purposes  of  the  Bailway.  In  Coleman  v. 
Eastern   Counties  Railway  Company.^*)  Lord  Langdale  at  the  instance 

(/}  6  H.  of  Lord's  Oasei  135.  (v)  5  H.  of  L.  Case  SSI. 

(•)  11.  C.  B.  776.  <«)  4.  Ell :  and  Bl :  397. 

(*)  10  Bnr.  17. 
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of  a  Shareholder  restrained  the  Company  from  applying  its  fands 
to  the  establishment  of  a  steam  commanication  between  the  South 
and  the  North  of  Europe,  with  a  view  to  the  increase  of  Traffic. 

§  37.  Misrepresentation,  fraud,  mistake,  are  of  coarse  bars  to 
speciGc  performance ;  as  their  effect  has  been  considered  under  these 
respective  heads,    it  is  unnecessary  to   say  more  upon  them  here. 

$  38.  The  inclination  of  the  Court  in  modern  times  is  to  decree 
specific  performance  with  eompensaium,  when  particular  parts  are  not 
capable  of  performance :  and  th^t  seems  an  equitable  mode  of 
adjustment  between  the  parties.    Thus  in  Troihero  v.  FielpiJ^) 

A.  having  obtained  a  decree  against  B.  for  the  specific  per- 
formance of  an  agreement,  brought  an  action  at  Law  for  the 
consequent  damages  wliich  he  alleged  himself  to  have  sustained 
by  the  destruction  of  bis  business  :  B.  then  filed  a  bill  against 
A.,  asking  that  he  might  be  restrained  from  proceeding  at  Law, 
to  which  the  Court  acceded,  notwithstanding  the  argument  that 
the  Court  could  not  give  damages.  ''  That  it  il  competent  to 
this  Court  to  ascertain  damages,  I  feel  no  doubt,''  said 
Lord  Justice  Turner,  *'  it  is  the  constant  course  of  the  Court 
in  the  case  of  vendor  and  purchaser,  where  a  sufficient  case  is 
made  for  the  purpose,  to  make  an  inquiry  as  to  the  deterio- 
ration of  the  estate,  and  in  so  doing,  the  Court  is,  in  truth,  giv- 
ing damages  to  the  purchaser  for  the  loss  sustained  by  the 
contract  not  having  been  literally  performed.'' 

§  39.  But  this  course  will  not  be  adopted  when  a  material  part 
of  the  thing  contracted  for  is  wanting. 

§  40,  Compensation  is  fitting  where  there  has  been  deteriora- 
tion since  the  contract,  as  for  instance  when  a  stone-quarry  has 
been  quarried. 


Or)  26  L.  J.  Ch.  106. 
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PREFACE. 


The  title  of  this  volume  suflSciently  explains  its  ob- 
ject, which  is  not  to  write  a  treatise  upon  Jurispru- 
denccj  a  subject  which  would  require  £5ur  more  time  and 
study  than  I  could  hope  to  bestow  on  it  ;  but  to  fur- 
nish judges,  practitioners,  and  students,  with  some  aids 
on  those  topics  of  law  which  are  of  the  most  ordinary 
occurrence  in  forensic  practice. 

It  is  not  even  attempted  here  to  write  a  complete  or 
exhaustive  essay  upon  any  of  the  subjects  selected  for  illus- 
tration. The  time  will  doubtless  come  when  India  will 
be  supplied  with  a  set  of  Text-books  written  for  her 
especial  use,  and  adapted  to  her  wants  and  conditions ; 
and  indeed  a  commission  has  been  appointed  in  England  to 
digest  a  Code  of  Civil  Law  applicable  to  all  India,  an 
undertaking  which  I  humbly  concieve  will  prove  Opv^, 
Heroicum:  but  until  that  task  shall  have  been  perform- 
ed, it  is  perhaps  not  out  of  place  to  endeavour  to  bring 
together,  within  a  reasonable  coinpass,  so  much  of  the 
learning  of  the  English  Law,  as  may  afford  a  ratio  deci- 
dendi on  many  of  the  points  which  are  constantly  arising 
in  the  progress  of  litigation.  Text-books  are  very  expen- 
sive, and  contain  much  that  is  not  applicable  to  law 
and  practice  in  India  ;  while  Reports  are  almost,  if  not 
entireljj_beyond  the  reach  of  ^e  Indian  Legal  profes- 
sion. Hence  iiTthe  present  work  I  have  quoted  at  length 
the  passages  from  the  various "  judgments  which  tlirow 
light    upon    the    subject    under    discussion,  instead  of 
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barely  referring  to  the  books  in  which  the  cases  are 
contained.  It  is  to  be  hoped  that  those  who  can  af- 
for3^t,  will  supply  themselves  with  the  books  I  have 
specified  in  the  Preface  to  the  Law  of  Evidence  ;  and 
if  in  addition,  the  Jurist  or  Weeklj^_Reporter  be  re- 
gularly taken  in,  new  cases  upon  jthe  subjecta, in.  this 
volume  may  be^sefully  noted  up  :  so  that  each  Topic 
may  be  regarded  as  a  nucleus  around  which  to  collect 
the  products  of  future  study  and  research.  Many  ad- 
ditonal  Topics  might  have  been  selected,  conveying  in- 
formation very  requisite  for  the  Indian  Lawyer.  But 
a  limit  must  be  drawn  somewhere  ;  and  a  reference 
to  the  general  Index  will  show  that  there  is  so  much 
general  instruction  imparted,  that  he  who  fairly  masters 
the  contents  of  this  volume  will  be'  at  least  par  negoti- 
is  on  many  points  of  Law  ;  and  it  is  my  hope  that  this 
volume  may  be  made  the  text-book  for"  examination  in  ge- 
neral Law  and  Equity,  at  any  rate  until^  substantive 
treatises,  such  as  I  have  above  reTerred  to,  or  a  Code  of 
Substantive  Civil  Law  with  ample  commentaries,  shall 
take  its  place. 

I  have  spared  no  pains  in  making  this  volume  accu- 
rate and  reliable ;  and  I  am  much  indebted  to  the  kind- 
ness of  Mr.  Branson,  who  supervised  the  greater  part  of 
the  sheets  as  they  passed  through  the  Press,  and  add- 
ed many  very  recent  cases  and  valuable  notes.  His 
name  will  be  a  sufiicient  guarantee  for  the  value  of 
his  contributions.  The  work  cannot  be  free  from  imper- 
fections, which  may  be  remedied  in  any  future  edi- 
tion, if  they  should  be  pointed  out ;  and  I  trust  here- 
after to  be  able  to  add  both  to  the  number  of  Topics, 
and  to  the  illustrations  of  those  already  in  print.  But 
should  I  not  be  able  to  accomplish  this,  it  is  a  satis- 
faction to  think  that  Legal  Education  has  received  such 


PREFACE.  V 

an  impetus  in  this  Presidency,  and  indeed  in  India  at 
large,  that  there  will  be  henceforth  no  want  of  legal  writers  ; 
since  the  demand  for  legal  knowledge  is  ever  growing  more 
and  more  peremptory.  Younger  men  are  stepping  for- 
ward ;  and  if  I  should  do  no  more,  I  trust  I  am  not 
presumptuous  in  expressing  a  hope,  that  I  may  be  deem- 
ed, in  the  contributions  which  I  have  made  to  the  Li- 
brary of  the  Indian  Lawyer,  to  have  partly  discharged 
that  duty  which  Lord  Coke  says,  every  Lawyer  owes 
to  his  Profession. 

Madras,        i  JOHN  BRUCE  NORTON. 

1st  May,  1862.    ) 
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dure  1st  July  1855. 

TOPIC  THR  TWENTIETH. 


TRUSTS. 
Equity  will  never  want  a  Trustee. 

Co.  Litt  290»>  Butl:  note  (1)  ib.  113*  Butl :  note  (1.) 

§  1.  Such  is  one  ol  the-iimdainental  axioms  recognized  in 
our  Courts  ;  and  therefore  when  there  is  no  Trustee  actually- 
named  in  an  instrument  which  raises  an  equity  in  &vour  of  one 
of  the  parties,  a  Court  of  Equity  will  interfere  and  constitute 
the  one  firom  whom  the  duty  moves  a  Trustee  for  the  other. 
A  common  instance  of  this  arises  in  English  Courts  in  the  case 
of  property  bequeathed  to  a  feme  covert  for  her  sole  and  sepa- 
rate use,  without  the  intervention  of  any  Trustee  to  save,  it 
vesting  c^  law  in  the  husband.  Here  Eqiuty  will  not  let  tba 
trust  fail,  or  the  intention  of  the  donor  be  defeated  for. want 
of  a  Trustee,  but  constitutes  the  husband  a  Trudtea  ^  fer -tiie 
benefit"  of  ^  bis  wife. 

So  in  Rich  v.  CockeU,i^)  Lord  Eldon  said : — 

"  It  is  perfectly  settled  that  a  husband  may  in  this  Court  be  a 
trustee  foir  tlieTseparate  estate  of  his  wife," 

§  2.  So  if  th^  settlor  do  appoint  a  trustee  who  defilioe3  to 
act,  or  fedls,  or  becomes  incapable,  Equity  will  not  let  the  trust 
&11  thiSugK,  l)ut  will  follow  the  estate  into  whosoever's  hands 
it  goes,  (other  than  a  bond  fide  purchaser,  for  valuable  consi- 
derafion,  without  notice)  and  attach  the  trust  to  it.  Ihe  legal 
estate  is  indeed  but  the  shadow,  the  trust  is  the  substance 
in  such  a  case.  So  in  the  case  of  the  Attorney  General  v. 
Lady  DowlcingM 

"  I  take  it,"  said  Lord  Chief  Justice  WUmot,  "  to  be  a  first  and  funda- 
mental principle  in  equity,  that  the  trust  follows  the  legal  estate  whereso- 
ever it  goes,  except  it  come  into  the  hands  of  a  purchaser  for  valuable 
consideration  without  notice.  I  never  heard  any  distinction  made,  nor 
has  any   case   been    cited  to  prove,  that  a  trust,  fit  and    proper  to  be 

(a)»Ves:  375.  (b)  WUmot,  21. 
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execated  against  a  trustee,  should  be  suffered  to  fall  to  the  ground,  and 
remain  unexecuted  against  an  heir  at  law,  where  there  was  no  trustee. 
The  lapse  of  th6  legal  estate  never  has  the  least  influence  upon  the 
trusts  to  which^  it  is  subject.  Trust  estateT  do  not  depend  upon  the  1^ 
estate  for  an  existence.  A  court  of  equity  considers  devises  of  trusts  as 
distinct  substantive  devises,  standing  on  their  own  basis,  independent  of 
the  legal  estate  or  of  one  another;  and  the  legal  estate  is  nothing  bat 
the  shadow,  which  always  follows  the  trust  estate  in  the  eye  of  a  court 
of  equity.*' 

§  3.  To  an  English  Lawyer  the  subject  of  Trusts  is  a  most 
important  one,  and  fuH  of  technical  learning.  I  do  not  how- 
ever propose  to  enter  upon  any  of  those  topics  which  may  not 
haye  a  pfacSStPbearing  on  the  adrdinistraGon  of  justice  in 
this  country  ;  and  I  shall  therefore'  confine  my  observations  to 
a  comparatively  small  area  of  this  wide  subject,  and  treat  only 
of  the  more  popular  parts  of  the  doctrine  of  Trusts. 

§  4  It  does  not  often  happen  perhaps  in  this  countr^Jia^ 
among  Natives,  Trusts  are  expressly  created  by  the  deeds  of  the 
parties ;  and  the  separation  of  the  legal  and  equitable  estate  is 
scarcely  knowTi!'  In  Benamee  transactions,  no  doubt,  a  Trust  is 
created  ;'  But  fb  its  use  lor  moulding  the  devolution  of  property 
upon  various  contingencies  as  they  arise^  as  in  tie  case  or  mar- 
riage settlements,  wills,  and  the  like,  the  comparatively  rude 
state  of  Native  Society  is  a  stranger.  Little  will  aec^*ding- 
ly  be  found  in  the  reports  of  Indian  cases  on  this  topia  In 
Wills,  the  Executor  is  of  course  a  trustee ;  and  in  the  laigcst 
sense  in  which  the  term  is  used,  that  of  a  confidence  re- 
posed by  one  man  in  another,  it  will  be  found  that  all  the 
business  transactions  of  life  are  daily  giving  rise  to  trusts, 
which  though  not  express.  Equity  will  enforce :  and  there  are 
many  admirable  canons  with  respect  to  the  creation,  duties, 
and  liabilities  of  Trustees,  laid  down  by  the  Court  of  Cton- 
cery,  which  may  be  well  followed  in  every  country  where  con- 
fidence is  reposed  in  one  citizen  by  another.  Of  course,  a  Trust 
arises  from  many  of  the  relations  of  life  without  any  words 
or  writing ;  and  it  may  be  said  generally  that  every  on©  who 
undertakes  a  fiduciary  burthen  on  behalf  of  another,  is  a  Tiro- 
tee  for  that  other.    As  instances  of  Trustees  in    this    country, 
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eonstituted  by  the  relation  of  the^  parties,  I  would  mention 
the  Head  of  an  undivided  Hindu  family,  who  is  a  Trustee 
for  all  the  members ;  and  the  manager  of  a  religious  endow- 
ment, whether  Hindu  or  Mahomedan.(<7)  |l 

§  5.     "A  Trust,  in  the  mosjt., §afea:ed. jagfige^^  that 

term  is  used  in  Ei^glish .  Jurisprudence,^'  says  Story,{d) 

"  ]tf ay  be  defined  to  be  an  equitable  right,  title,  or  interest,  in  pro- 
perty, real  or  personal,  distinct  from  the  legal  ownership  thereof.  In 
other  WOTds,  the  legal  owner  holds  the  direct  and  absolute  dominion 
over  the  progerty,  „ia  the  view  of  the  law,  but  the  income,  profits,  or 
benefits  thereof_m  his  hands  beloi^  whoUy,  or  in  part,  to  others. 
The  legal  estate  in^  the  property  is  thns  made  subservient  to  certain 
uses,  benefits,  or  charges,  in  favour  of  others ;  and  these  uses,  benefits^ 
or  charges  constitute  the  trusts,  which  Courts  of  Equity  will  compel 
the  legal  owner,  as  trustee,  to  perform  in  favour  of  the.  o^ixxi  qii^  trusty, 
or  beneficiiuy," 

§  6.  It  is  unnecessary  to  consider  technically  how  Trusts 
sprang  j6rom  Uses,  and  the  jurisdiction  which  the  Court  of  Chan- 
cery assumed  upon  the  narrow  construction  put  by  the  Com- 
mon Law  Judges  upon  the  Statutes  of  Usea  That  is  matter 
of  historical  research  for  the  curiously  disposed,  so  far  as  this 
country  is  concerned  ;  what  is  more  to  our  purpose  is,'  to  trace 
the  origin  "of  the  doctrine  of  Trust  in  the  Roman  Law  :  The 
Fidei(xmi7ni88tlm  was  singularly  enough  instituted  in  Rome  for 
the  same   purpose  as  that  for  which   the   Trust   was   originally 

introduced  into  England,  that  is,  to  evade  the  Law. ,  tn  Rome, 

, ^'  "'^    " ::: /         

(c)  That  the  managing  member  is  a  trustee  for  the  whole  of  the  family,  is  a  principle 
which  may  be  traced  tbroagh  the  whole  Hindu  Law  on  that  subject ;  and  too  familiar 
to  reqnire  iUustration.  But  see  Anon.  Case  28  of  I8T4.  1  Madr.  Dec  118.  Aushertos 
Dos$v.  MtAesckunder  DuU  ^  Others,  1  "Fulton,  ^SO.^  Bajah  Bcddyanaud  Singh  v. 
jRudranand  Singh.  5  S.  D.  A.  Rep.  198.^  Oovindchund  Sing  y,  Simpson.  East's  Notes 
of  Cased.  2  MorUg's  Dig.  IdS.*^  Chowearen  0.  Q.  Ahmond  v.  Naicenzee  Moohtear, 
Madr.  S.  A.  Deo.  for  1849,  p.  17.  So  the  return  to  the  head  member,  of  jewels  deposit- 
ed by  other  members,  has  been  held  a  good  defence  to  an  aetion  by  them  against 
the  mortgagee;  18  of  18H  1  Mad.  S.  D.  p.  482. 

That  the  Managers  of  religious  endowments  are  Trustees,  is  only  too  well  proved  by 

the  instances  in  which  the^*  have  been  brought  up  under  the  Breach  of  Trust  Act 

XUl  of  1859.    As  to  the  general  powers  of  a  Durmakhater.  See  Sp :  App :  37  of  1848L 

Mad.  S.  R.  for  1849,  p.  37. 

{d)    Eq.  Jur.  §  964. 
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the  object  was  to  evade  the  numerous  eases  in  which  the  Jus 
civile  refiised  to  permit  inheritance,  especially  the  Voconian  "Law. 
In  England  our  clerical  Chancellors  transplanted  the  Roman  con- 
trivMice  to  evade  the  Statutes  of  **  Mortmain." 


//• 


The  following  passage,  taken  from  Justinian,  will  explain 
this. 

'*  In  fonner  times,  all  iideicommissa  were  ineffectual,  becanse  no  one 
was  compellable  to  execate  the  trust  vested  in  him  :  for  inheritances  were 
transmitted  to  persons  who  coidd  not  validly  be  made  heirs,  by  desiring 
others  who  were  capable,  to  transfer  the  inheritance  to  them.  These 
species  of  inheritances  were  called  fideicommissa,  because  they  were  sanc- 
tioned by  no  bond  of  law,  but  bnly  rested  upon  the  honour  and  conscience 
of  those  to  whom  the  request  was  addressed.  The  Emperor  Augustus, 
however,  influenced  by  a  desire  to  favour  persons  placed  in  certain  situa- 
tions, or  because  a  solemn  adjuration  was  directed  to  him  by  testators, 
or  indignant  at  the  gross  breach  of  faith  of  which  some  persons  were 
guilty,  t>rdered  the  Consuls  to  interpose  their  authority  in  these  matteri. 
And  as  this  was  both  just  and  popular,  there  soon  arose  a  permanent 
jurisdiction  in  matters  of  trust,  and  that  jurisdiction  became  so  great  a 
favourite^  that  a  Prcetor  was  appointed  to  decide  upon  matters  of  fideicom- 
missum,  who  was  called  Proetor  Fideicommissarius."(«)/ 


§  7.  The  following  succinct  aocoimt  of  the  origin  and  pro- 
gress of  the  Roman  Law  is  taken  from  Mr.   Spence's  work.(/) 

<<  During  the  latter  years  of  the  republic,  with  a  view  to  evade  the 
prohibitory  laws  as  regarded  successions  and  legacies,  particularly  the 
Voconian  law,  which  precluded  the  appointment  of  a  female,  even  an 
only  child,  as  heir,  by  any  one  included  in  the  census,  it  had  become 
a  practice  to  constitute  by  will,  a  qualified  citizen  as  heir,  that  is,  in 
our  language,  universal  devisee  and  executor,  with  a  request  that  he  would 
restore  the  inheritance,  or  a  portion  of  it,  to  some  person  who  could 
not  take  it  by  direct  appointment. 

**  Before  the  time  of  Augustus,  the  execution  of  such  trusts  was  left 
to  the  honour  of  the  person  so  selected.  The  solicitation  of  individuals, 
and  some  gross  instances  of  breaches  of  the  confidence  reposed,  induced 
Augustus  to  interfere.  First,  he  ordered  the  consuls  to  compel  the  per- 
formance of  such  trusts,  or  Fideicommissa,  as  they  were  termed ;  and  as 
this  exercise  of  authority  was  supported  by  the  popular  voice,  it  settled 


A 


(e)    Instit.  lib.  il  tit.  xxiiLII  1, 


U)    Eq.  Jump,  436.   0/ 
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into  an  established  Jurisdiction.  At  length  Augustus  created  a  praetor 
at  Rome,  to  whom  the  jurisdiction  over  fidei-commissa  was  especially 
committed.  Claudius  added  two  others,  one  was  withdrawn  by  Titus, 
whom  Nerva,  as  before  mentioned,  placed  in  the  imperial  Exchequer. 

"  In  the  provinces,  the  Prceses,  from  the  time  of  Claudius,  enforced 
the  performance  of  trusts,  as  part  of  the  extraordinary  jurisdiction  an- 
nexed to  his  office. 

'*  V^hy  Augustus  and  his  successors  did  not  exert  their  authority  to  pro- 
cure an  alteration  in  the  law,  rather  than  to  secure  the  means  of  its  evasion, 
is  a  question  on  which  we  are  left  without  any  explanation  from  con* 
temporary  or  subsequent  writers.  The  precedent  has  had  a  most  material 
influence  on  our  system  of  jurisprudence. 

'*  The  proetor  fidei-commissarius  at  Home,  so  long  as  the  office  was 
continued,  and  the  presses  in  the  provinces,  personally  decided  all 
questions  as  to  this  description  of  trust.  The  prceses  was  assisted  by  a 
certain  number  of  experienced  jurisconsults  as  assessors,  of  whom  men- 
tion has  abready  been  made.  The  proceedings  were  conducted  in  this, 
as  in  evdiy  case  addressed  to  the  extraordinary  jurisdiction  of  the 
proeses,  not  by  means  of  formulce,  which  could  not  be  adapted  to 
such  cases,  but  by  libel,  or  by  way  of  information,  and  without  the 
formalities,  either  as  regards  the  pleadings  or  the  judgment  which 
were  pursued  in  Civil  and  Proetorian  actions;  and  some  rules  were 
applied  in  enforcing  fidei-commissa,  which  did  not  prevail  as  to  similar 
matters  cognizable  in  the  ordinary  course  of  law. 

*'  The  doctrine  of  trusts  having  been  established  in  regard  to  wills, 
an  attempt  was  made  to  introduce  trusts  in  conveyances  inter  vivos,  for 
the  purpose  of  evading  other  provisions  of  the  law.  Thus  a  purchaser  of 
land  who  desired  to  avoid  serving  those  offices  to  which,  as  owner,  he 
would  be  subjected,  or  escaping  from  other  liabilities,  had  the  land  con- 
veyed in  trust  to  some  land-owner  who  already  held  office.  To  frustrate 
these  attempts  an  imperial  rescript  was  issued,  which  pronounced  that  the 
real  owner  should  be  liable  to  all  burthens^' and  "duties  attaching  on  the 
property ;  and  afterwards  it  was  declared  that  such  conveyances  should 
operate  as  a  forfeiture  of  the  estate.  Whether  conveyances  upon  trust 
for  Intimate  purposST^ever  came  into  use  does  not  appear. 

"  As  regards  testamentary  fidei-commissa,  in  the  time  of  Nero,  Trebd- 
lios  Maximus  and  L.  A.  Seneca  being  consuls,  a  senatus-oonsult  was 
psssed  which  has  abready  been  noticed,  by  which  it  was  enacted,  Hxat 
he  to  whom  the  inheritance  was  committed  fidei-commissi  causa,  should, 
as  quasi  heir,  have  and  be  liable  to  all  the  actions  which  were^yen 
by  the  Civil  Law  to^^nd  against  an    heir ;   but  as     there  could  be  no 
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trust  without  the  appointment  of  an  heir^  the  heir  $till  retained  hid 
legal  character  and  name.  HoweTer,  as  in  many  cases  nq  one  ooold  be 
induced  to  take  a  l)are  office  without  profit,  YesQ^aiaflLJli^^or^r  to  indaoe 
the  lieir  to  accept  the  inheritance  in  trust,  allowed  him  to  rjst^  to 
himself  one-fourth  of  the  inheritance  beneficially,  in  respect' of  which,  in 
Justinian's  time,  he  was  liable,  pro  ratH,  to  the  obligations  incident  to 
the  character  of  heir,  unless  lie  restored  the  whole  to  the  fidei-oommis* 
sarins,  or  as  we  say  cestui  que  trust,  who  in  that  case  was  liable  to 
the-  whole  of  the  burthens.  Any  specific  estate  pr^  property  might 
equally  be  given  by  way  of  fidei-commiss ;  and  an  intestate  might 
impose  a  fidei-commIss  on  his  heir  by  legal  succession.  One  great  pur- 
pose to  which  this  scheme  of  fidei-commissary  gift  *was  turned,  was, 
as  abready  noticed,  the  entailing  of' estates  without  the  power  of  alienation, 
on  chOdren  and  On  freedmen,  and  their  descendants. 

"  Originally  the  testator  could  not  command— he  coidd  only  entreat ; 
but  after  the  validity  of  fidei-commissa  was  established,  of  course  a  tes- 
tator might  by  positive  words  impose  on  his  heir,  a  trust  in  favour  of 
the  objects  of  his  bounty ;  some  wills  were  made  in  that  form,  but  in 
others  the  old  precatory  form  was  still  adhered  to;  hence  a  question 
naturally  arose,  whether  in  the  latter  case,  the  words  should  be  con- 
sidered as  imperative:  Justinian  settled  this  question,  by  ordaining  that 
where  the  intention  of  the  testator  was  clear,  whether  it  were  in  direct 
or  in  precutory  words,  it  should  be  equally  effectual;  and  our  law  has 
conformed  to  this  model.  ^" 

*'  By  the  constitution  of  Justinian,  where  an  estate  had  become  vested  in 
any  one  as  heir,  though  there  might  be  no  evidence  of  any  trust  by 
writing  or  by  witnesses,  yet  a  person  claiming  to  be  a  fideicommis- 
sarius  (that  is  cestui  que  trust,)  might  put  the  heir  to  his  oath,  and 
uidess  he  denied  that  the  testator  had  communicated  to  him  any  trust, 
he  was  held  to  a  trustee." 

§  8.  Three  things  are  said  to  be  indispensable  to^nstitute 
a  valid  trust ;  first,"  sufficient  words  to  raise  it ;  secondly,  a 
definite  subject ;  thirdly,  a  certain  or  ascertained  ohjectiff)  It 
will  of  course  be  understood  that  no  valid  Trust  can  be  founded 
on  any  interest,  the  assignment  of  which  is  contrary  to  public 
policy,  as  for  instance,  an  Officer's  half  pay,  or  a  right  to  property 
depending  on  the  issue  of  a  suit  then  pending,  fea  HUl  on 
Trustees  4.  " 


{g)  Cruwyi  T.  Colman,  9  Ves.  822. 
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§  9.  No  particular  £brm  of  words  is  necessary^  Words  of 
direction,  request,  entreaty,  recommendation,  hope,  are  sufficient, 
provided  they  be  imperafive  on  the  donee ;  nor,  except  as  we 
shall  presently  liiention^  need  there  be  any  writing  when  the 
Statute  of  Frauds  does  not  apply.  If  however  it  is  left 
entirely  in  the  dkcretion  of  the  party  to  i^ply  or  not  to 
apply  the  gift  to  the  designated  purpose,  no  trust  will  be 
created  :  Hill  on  Truateea  26.  See  also  Fox.  v.  FoxJfi)  And  it  must 
be  remembered  that  Judges  now  lean  against  construing  words 
of  recommendation  as  imperative,  unless  it  be  clear  that  they  are 
intended  to  be  used  in  a  peremptory  sense.     Hill  on  Trustees  33.* 

§  10.  The  sulgect  of  the  Trust  must  be  definite ;  so  must  Its 
objects :  tha^fore,  when  real  and  personal  property  were  blended 
together,  and  the  whole  given  to  A,  "in  full  confidence  that 
die  woulddevise  the  whole  estate  to  such  of  the  heirs  of 
ihe  TestatoFs  lather  as  she  might  think  best  deserved  a  pre- 
ference," the  Court  could  not  say  who  were  entitled.  So 
where  a  lady  in  her  life  time  indorsed  a  promissory  note  of 
£2000,  and  sent  it  to  another  lady  in  a  letter,  whereby  she 
gave  it  to  the  latter  for  her  sole  use  and  benefit,  for  the 
express  purpose  of  enabiing  her  to  present  to  either  branch 
of  the  testatrix's  femily  any  portion  of  the  principal,  or  in- 
terest thereon,  as  she  might  deem  the  most  prudent;  and  in 
the  event  of  her  death,  en^)owering  hef ,  to  di^x)se  of  the 
fiame  by  will  or  deed  to  those,   or  either  branch  of  her  &mily 

(A)  27  Beav.  301. 
*  Where  the  title  to  property  is  proved  to  yeet  in  a  party  by  ft  written  instrument, 
the  Sudr  Court  at  Kadras  have  refused  to  recognize  any  Trust  in  derogation  of  such 
document,  unless  su'cKTn-ust  be  declared  in  writing.  S.  A.  122  of  1S56,  Mad.  S.  B.  of 
1857,  p- 14,  and  S.^  58  of  1858,  Mad.  S.  R.  for  1858,  p.  145.  But  I  must  submit  with 
^  deference  to  the  Bench  that  this  view  of  the  law  cannot  be  maintained.  In  the 
.earlier  «iit  there  were  other  circumstaiioeB  wHoh  might  support  the  judgment.  In  tho 
later  case  the  judgmeiit -proceeds  on  the  express  ground  that  according  to  Hindu  kw 
the  effect  of  a  written  instrument  cannot  be  varied  but  by  documentary  evidence.  But 
it  is  conceived  that  a  Trust  may  always  be  shown  in  equity  by  parol  evidence.  Sir  John 
Peache^9  ca«e,  Sugd.  Vend,  and  Pur.  p.  910.  To  hold  otherwise  would  be  to'  hold 
<<nxt  ft  direct  premium  for  fraud.  So  where  according  English  law  the  Statute  d 
.VnnSiB  saqnires  a  writing,  and  a  contract  has  been  allowed  to  ret^  in  confidence  and 
in  parol  communication,  Equity  will  enforce  it  against  the  party  who  seeks  to  shelter 
himself  behind  the  provlirions  of  the  Statute.  See  Ante.  p.  35b  Mid  Lmch  v.  Lmtck 
Sugd.  V.  and  P.  p.  9ia  " 
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she  might  consider  most  deserving  thereof;  and  stating,  that 
the  indorsement  was  made  to  enable  hereto  have  the  sole 
use  and  power  thereof;  it  was  held,  that  the  letter  created 
a  trust,  the  objects  of  which  were  too  indefinite  to  enable 
the  Court  to  execute  it;  and  that  therefore  the  £2000  form- 
ed a  part  of  the  donor's  personal  estate^*) 

§  11.  The  ordinary  division  of  Trusts  is  into  Express  and 
Implied,  It  is  unnecessary  for  us  to  consider  trusts  s&Executed 
and  Executory  and  the  doctrines  flowing  therefrom.  The  first  class, 
Eoopress,  is  that  which  is  created  by  the  express  words  of  the 
parties  :  the  second,  Implied,  is  that  wherein  the  trust  is  deduc- 
ed by  the  Law  from  the  transaction,  as  matter  of  clear  inten- 
tion, though  not  to  be  found  in  the  words  of  the  parties ;  or 
which  is  engrafted  upon  the  transaction  by  implication  of  Law, 
independent  of  any  particular  intention  of  the  parties.  Implied 
trusts  are  again  divided  into  Constructive  and  Re8ulti7\g  Xcufite^ 

§  12.  It  is  superfluous  to  say  more  on  the  subject  of  ex- 
press trusts.  Where  their  aim  does  not  controvert  the  public 
policy  of  the  Law,  Equity  will  see  that  they  are  strictly  and 
substantially  carried  out 

§  13.     "Implied  trusts,"  says  Story,U) 

**  may  be  divided  into  two  general  classes  ;  first,  those  which  stand 
upon  the  presumed  intention  of  the  parties  ;  secondly,  those  which  are 
independent  of  any  such  intention,  and  are  forced  upon  the  conscknoe 
of  the  party  hy  operation  of  Law,  as,  for  example,  in  cases  of  medi* 
tated  fraud,  imposition,  notice  of  an  adverse  equity,  and  other  cases  of 
a  similar  nature." 

§  14.  Thus  where  money  is  handed  over  by  A  to  B,  to 
be  paid  to  C,  there  is  an  implied  trust  in  favour  of  C  even 
before  he  has  given  his  assent ;  and  should  C  refuse,  B  will 
be  impliedly  a  trustee  for  A,  to  whom  by  implication  there 
is  a  resulting  trust  of  the  money  the  moment  the  object  for 
which  it  was  delivered  has  failed.  So  where  trusts  in  a  will 
partially  fall  through,  from  their  indefinite  or  illegal  character ;  or, 
after  fiill  execution  leave  a  residue ;  the  Executor  will  hold  such 
fimds    freed  of    the  express    trust,   upon  an    implied  residting 

- — - — ■■■■-  ■  "*r*'"  -^ 

(0  Stubbe  and  Sargon,  2  Keen,  p.  255.  0)  Story,  11»$. 
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trust  in  fisivour  of  ti^e^ligirs,  or  personal  representatives  of  the 
testator,  as  thq  case  maj^,be.  So  when...a.  conveyfiLuoe  is  made 
to  a  grantee  without  any  consideration,  and  without  any  ex- 
press trust  stated,  there  arises  an  implied  reaultiiig  trust  in 
feivour  of  the  grantor.  So  where  a  man  buys  land  in  the 
name  of  another,  and  pays  the  consideration  money,  the  gi^- 
tee  holds  upon  an  implied  resulting  trust  for  him  who  pflid« 
for  the  property. 

§  15.  But  as  this  resulting  trust  arises  only  from  a  presumgtion 
of  the  jpurchasers  intention,  TT  may  be  rebutted  by  any  cir- 
cumstances which  raise  a  stronger  counter  presumption  against 
such  intention.  The  most  ordinary  case  is  that  of  a  parent 
purchasing  in  the  name  of  a  child,  when  the  same  presump- 
tion does  not  arise  as  in  the  case  of  a  conveyance  taken  in 
the  name  of'  a  mere  stranger ;  but  a  presumption  ^arises,  found- 
ed on  the  natural  love  and  affection  of  the  pjprent,  and  his 
moral  obligation  to  provide  for  his  offspring,  that  he  intended  \\ 
the  purchase  to  biB  for  the  advancement  of  the  child.  A  very  ' 
striking  instance  of  a  refutal  of  this  last  presumption  oi  fingl^sh 
law,  arises  m  the  Case'ora  Hindu  Tamily,  whichXeing  undivided, 
the  presumption  of  a  purchase  made  by  a  father  in  the  name  of  one 
of  his  sons  is,  that  it  is  a  Benamee  transaction^  Tiot  for  the 
benefit  of  such  son,  but  for  the  wliole  family  ;  and  it  is  for 
the  son  asserting  £ha£  be  is  beneficially  entitled,  to  prove  it. 
So  in  Oopeehrist  Gomin  v.  Oungaperaavd  Ooaaini^)  the  Lord 
Justice  Knight  Bruce  in  delivering  the  judgment  of  the  Privy 
Council  said  ; 

"  In  this  appeal  two  questions  of  importance  arise,  one  of  fact,  mate- 
rial only  to  the  particular  parties  to  this  litigation;  the  other  of  law, 
interesting,  not  only  to  them,  but  to  society  at  large  among  the  na* 
tives  of  Indky  at  least  among  the  natives  of  Bengal,  The  questions 
arise  in  this  way :  A  wealthy  native  of  the  name  of  Eogoram  Qosainy 
employed  as  a  Barium^  at  Gakulta,  and  having  also  mercantile  concerns 
of  his  own,  made  at  different  periods  of  his  life  purchases  of  immova- 
ble property  iu  other  names  than  his  own;  some  of  these  purchases 
being  made  in  the  names  of  his  sons,  and'  some  in  the  name  of  his 
son-in-law  and  of  his  brother.    It  is    very  much  the  habit  in  India,  to 

(£)  6  Moore's  I.  A.  p.  53.    It  should  be  borne  in  mind  however,  that  this  is  » 

Bei^al,  not »  Madras  case. 
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make  puicfaases  in  the  names  of  others^  and  from  whafceTer  cause  or 
causes  the  practise  may  have  arisen,  it  has  existed  for  a  series  of  years, 
and  these  transactions  ere  known  as  '  Bejumee  kansacti(His ;'  they  are 
noticed,  at  Icftst.  as  early  as  th^  year  1778,  in  Mr.  Justice'"T^^ 
notes,  where,  in  a  case  that  came  before  him  in  tKat  year*  Doe  (few, 
TiUuck  Seal  v.  Qour  Hurry  Day  (MortonVT)ec.  249),  the  practice  is 
thus  mentioned  ^  *^  In  mere  personal  demands,  such  as  Bengal  bonds, 
the  Courts  haye  upon  consideration  determined  that  the  action  may  be 
brought  in  the  name  of  the  person  whose  name  is  on  the  instrument, 
though  it  should  be  proved^  thai  he  had  no  real  interest  in  it.  And 
the  Court  has  so  far  coniplied  with  the  very  general  practice  in  this 
country  of  using  the  names  of  other  persons  m  mere  personal  demands, 
that  in  many  cases  the  Plaintiff  had  recovered  odTHSIS'"  not  in  his  own 
name,  but  in  some  other  name,  giving  evidence  that^tte^^ttansaction  was 
really  his ;  such  for  instance,  that  the  money  lent  wasT^^^at^  he  took 
the  Bond  in  the  name  of  another.'  Then  he  speaks  thus  in  reference 
to  real  estate  :  but  it  cannot  be  allowed  to  be  both  ways ;  in  the  case 
of  a  dispute  of  land,  W^Lthbut  directly  contradicting  thuse  fbimer  deci- 
sions of  the  Court,  ^^"  ^ • — 

**  In  a  much  more  recent  case,  which  occurred  in  Sir  Edward  Byam's 
time,\  \Maha  Banee  BwnuU  Coniaree  v.  BuUobdeb  and  others,  reported  in 
Fulton,  383,' 'which  report  Sir  Edward  By  an  informs  us  is  substantially 
accurate,  it  is  said,1ik"  As  far  as  the  evidence  goes,  for  there  was  no 
proof  of  the  deed,  the  transaction  is  a  simply  benamee  one,  in  the  name 
of  the  complainant,  but  in  truth  for  the  benefit  of  Bajdk  Tez  Ck^nder. 
It  may  be  for  religious  purposes,  but  the  question  raised,  whether  the 
Court  will  recognise  a  benamee  trusteeship,  or  a  trust  iqK>n  a  trust 
does  not  arise.  It  being  once  established,  then,  that  the  transac- 
tion if  *  benamee,'  the  circumstance  of  the  receipts  being  in  the  name  of 
the  complainant,  proves  nothing,  that  being  in  accordance  with  bena»ee 
usages.  The  complainant,  therefore,  has  no  title  to  call  for  the  ac- 
count,  and   the  bill  must  be    dismissed."  \\ 

'*  Other  cases  were  mentioned  in  the  course  of  the  argument,  which  came 
before  the  Sudder  and  other  Courts,  to  the  same  effect.  The  law  upon 
this  subject  was  recognised  by  the  Judicial  Committee,  in  1843, 
in  the  case  oi^lDhurm  Das  Pandey  v.  Mtusumai  Shama  Soondri  DibiaJk 
(3  Moore's  Ind.  App.  Cases,  229)  where  Lord  Campbell,  in  delivering 
the  opinion  of  the  Court,  at  page  240,  says,  *  We  have  heard  from 
the  highest  authority,  from  the  authority  of  Sir  Edward  EaH  and  Sir 
Edward  Byan  (whose  most  valuable  assistance  we  have  in  this  case, 
and  it  gives  me  a  confidence  that  I  should  not  otherwise  have  felt), 
that  the  criterion  in  these  cases  in  India  is  to  consider  from  what  source 
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tbe  monw_  comes  with  whidi  the  purchase-money  is  paid.  Here  there 
has  been  no  evidence  given  that  the  Appellant  had  any  separate  pro- 
perty, or  that  it  was  from  his  funds  that  any  part  of  the  purchase- 
money  was  paid  ;  therefore,  I  think,  that  so  far  on  this  part  of  the 
case  no  difficulty  can  be  entertained,  and  that  the  whole  of  the  pro- 
perty must  be  considered  as  joint  property." 

"It  is  dear,  and  their  Lordships  are  confirmed  by  the  opinion  of 
Sir  Edward  Ryan,  that  the  knowledge  and  absent  of  the  person  in  whose 
name  the  purchase  is  made  is  immaterial :  to  repeat  the  language  of 
Lord  Campbell,  the  criterion  is,  the  quarter  from  which  the  money 
comes,  and  in  the  greater  number  of  instances  of  3^»am^tf  purchases  they 
are  made  in  the  names  of  persons  ignorant  at  the  time  of  their  being 
so  made.  In  the  present  instance  there  is  no  question  but  that  all 
the  money  was  provided  by  'Ro(/oram  Gosain;  that  is  indisputable.  I 
do  not  allude  now  to  whether  the  money  was  the  joint  property  of 
Rogoram  Gosain  and  his  brother.  It  is  clear  it  was  not  the  money  of 
the  individual  in  whose  name  the  purchase  was  effected.  K  then  the 
person  in  whose  name  the  purchase  was  effected  had  been  a  stranger  in 
blood,  or  only  a  distant  relative,  no  question  could  have  arisen ;  he 
would  have  been  pnmd  facie  a  trustee,  and  if  he  desired  to  contend 
that  the  prima  facie  character  of  the  transaction  was  not  its  real  cha- 
racter, the  burthen  would  have  rested  on  him;  but  the  individual  in 
whose  name  the  present  purchase  was  effected  was  the  son,  and  at  that 
time  the  only  son,  of  the  person  who  made  the  purchase,  and  whose 
money  it  was,  and  it  has  been  contended  that  that  circumstance  changes 
the  presumption;  and  that  what  would  be  the  presumption  in  the  case 
of  a  stranger  does  not  exist  between  father  and  son  ;  that  the  presump- 
tion is  advancement,  and  that,  therefore,  the  burthen  of  proof  is  shift- 
ed. Now,  on  this,  as  far  as  then:  Lordships  can  learn,  there  is  no 
auth<»ity  in  Indian  law,  no  distinct  case,  or  dietwm^  establishing  or  re- 
cognishing  such  a  principle,  or  such  a  rule.  It  is  clear  that  in  the 
case  of  a  stranger  the  presumption  is  in  favour  of  its  being  a  henamee 
transaction,  that  is  a  trust;  but  it  is  dear  also  that  in  this  country, 
where  the  persons  in  whose  name  the  purchase  is  made  is  one  for 
whom  the  party  making  the  purdiase  was  under  an  obligation  to  pro- 
vide, the  case  is  different ;  and  it  is  said  that  that  ought  to  be  deem- 
ed the  law  of  India  also,  not  because  it  is  the  law  of  England,  but 
because  it  is  founded  on  reason  and  the  fitness  of  things,  if  I  may 
H^  use  the  expression,  or  natural  justice,  that  on  such  grounds  it  ought 
^^^^Rte'be  considered  the  law  of  India,  Now,  their  Lordships  are  not  sa- 
tisfied that  this  view  of  the  rule  is  accurate,  and  that  it  is  not  one 
merely  proprii  juris.    Probable  as,  it  may  be,  that  a  man  may  wish  to 


336  GOPEEKRIST  GOSAIN  V. 

provide  for  his  son  to  a  certain  extent,  and  though  it  may  be  his  du- 
ty to  do  so,  yet  there  are  other  considerations  belonging  to  the  subject; 
among  others,  a  man  may  object  to  making  his  child  independent  of 
him  in  his  lifetime,  placing  him  in  such  a  position  as  to  enable  him 
to  leave  his  father's  house  and  to  die,  leaving  infant  heirs,  thus  put- 
ting the  property  out  of  the  control  of  the  father.  Various  reasons 
may  be  urged  against  the  abstract  propriety  of  the  English'  rule.  It  is 
merely  one  of  positive  law,  and  not  required  by  any  rule  of  natural 
justice  to  be  incorporated  in  any  system  of  laws,  recognising  a  pur- 
chase by  one  man  in  the  name  of  another,  to  be  for  the  benefit  of 
the  real  purchaser.  Their  Lordships,  therefore,  are  not  prepared  to  act 
against  the  general  rule,  even  in  the  absence  of  peculiar  circumstances; 
but  in  India  tEere  is  w^at' Would  make  it  particularly  ^bjecfionaBlc, 
namelyT  The  '  inipropriety '  or  immorality  of  making  an  uneqmd  divisioi^ 
of  property '""among  children.  This  might  be  more  striking  wTiere  there 
were  more  sons  than  one;  but  if  the  objection  exists* -it  does  not  be- 
come less  where  ^there  ii  only  one  son,  for  the  father  may  have  others, 
and  in  such  a  case  the  same  objectionable  consequence  would  follow  as 
where  several  sons  were  in  being.  The  note  on  this  subject  is  clearly 
stated  in  W',  H.  MacnaghterCn  'Principles  of  Hindu  Law,'  which  we 
learn  from  Sir  Edward  Ryan  is  cited  as  an  authority  in  the  Courts  of 
Bengal,  In  the  first  volume,  p.  2,  he  says,  'The  most  approved  con- 
clusion appears  to  be,  that  the  inchoate  right  arising  from  birth,  and 
the  relinquishment  by  the  occupant  (whether  effected  by  death  or 
otherwise)  conjoltttty  create  this  right,  the  inchoate  right  which  previ- 
ously existed  becoming  perfected  by  the  removal  of  the  obstacle, 
that  is,  by  the  death  of  the  owner  (natural  or  civil),  or  his  voluntary 
abandonment.  In  ancestral  real  property  the  right  is  always  limited, 
and  the  sons,  grandsons,  and  greatgrandsons  of  the  occupant,  suppos- 
ing them  to  be  free  from  those  defects,  mental  or  corporal,  which  are  held 
to  defeat  the  right  of  inheritance,  are  declared  to  possess  an  interest  in 
such  property  equal  to  that  of  the  occupant  himself;  so  much  so,  that 
he  his  not  at  liberty  to  alienate  it,  except  under  special  and  urgent 
circumstances,  or  to  assign  a  larger  share  of  it  to  one  of  his  descend- 
ants than  to  another.  With  respect  to  personal  property  of  every  de- 
scription, whether  ancestral  or  acquired,  and  with  respect  to  real  pro- 
perty acquired  or  recovered  by  the  oocupant,  he  is  at  liberty  to  make 
any  alienation  or  distribution  which  her  may  think  fit,  subject  only  to 
spirituaTr^pOHsibility.  The  property  of  the  father  being  thus  restricted 
in  respect'  of  ancestral  real  property,  and  WiUs  and  Testaments  being 
wholly  unknown  to  the  Hindoo  law,  it  follows,  for  the  sake  of  con- 
sistency, that  they  must  be  set  aside,  where    they  are    at  variance  with 
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ike  law ;  otherwise,  a  person  would  be  competent  to  make  a  disposition 
to  take  effect  after  his  death,  to  which  he  could  not  have  given  effect 
daring  his  lifetime.  A  WiU  is  nothing  more  or  less  than  the  legal  decla- 
ration of  a  man's  intentions,  which  he  wills  to  be  performed  after  his 
death  ;  but  willing  to  do  that  which  the  law  has  prohibited,  cannot  be 
held  to  be  a  legal  declaration  of  a  man's  intentions.  There  may  be  a 
gift  in  contemplation  of  ^eath,  but  a  Will  in  the  sense  in  which  it  U 
understood  In  t¥e  English  law,  is  wholly  unknown  to  the  Hindoo  sys- 
tem;  and  such  gift  can  ^  only  be  held  valid  under  the  same  circumstan- 
ces as  those  under  which  an  ordinary  gift  would  be  considered  valid.  What 
may  be  done  wier  vivos  may  not  be  done  by  WUl.  Of  this  descrip-* 
tion  is  the  unequal  distribution  of  ancestral  real  proj^y.  There  are  certain 
acts  prohibited  by  the  law,  which,  however,  if  carried  into  effect,  can- 
not, according  to  the  law  of  Bengal  be  set  aside,  and  which,  though 
immoral,  and  (in  one  sense  of  the  word)  illegal,  cannot  be  held  to  be 
invalid.  For  instance,  a  father,  though  declared  to  have  absolute  power 
over  property  acquired  by  himself,  is  prohibited  from  making  an  un- 
equal distribution  of  such  property  among  his  sons,  by  preferring  one 
or  excluding  another,  without  sufficient  cause.  This  has  been  declared 
in  the  Ddyahhaga  to  be  a  precept  not  a  positive  law  ;  and  it  is  there- 
in hiid  down,  that  a  gift  or  transfer  under  such  circumstances  is  not 
null;  for  a  fact  cannot  be  altered  by  a  hundred  texts.  There  is  noth- 
ing inconsistent  in  this,  as  the  doctrine  is  rather  confirmatory  of  the 
text,  which  declares  the  absolute  nature  of  the  father's  power  over  such 
property  ;  but  it  has  been  held  to  extend  to  the  legalising  of  an  un- 
equal distribution  of  ancestral  real  property,  and  thereby  interpreted  in 
direct  opposition  to  a  positive  law,  which  declares  the  ownership  of  the 
father  and  son  to  be  equal  with  respect  to  this  description  of  proper- 
ty. But  it  cannot  legitimately  bear  such  a  construction.  It  cannot  be 
held  to  nullify  an  existing  law,  though  it  may  be  construed  as  declar- 
ing a  precept  inoperative  with  reference  to  the  power  expressly  confer- 
red by  the  law,  or,  in  other  words,  to  signify  that  an  act  may  be  le- 
gally right  though    morally  objectionable.' " 

"  It    is    their    Lordship's     opinion,      therefore,    that     notwithstanding 
the  Bespondent  was   the  only    son  of    Rogaram  QouUn     when  the  pur-        ^// /  / 
chase  was  made,  the  objection  in  point  of  morality:  and  of  religion  was        «.  v    ' 
a  circumstance  of    conduct  so    strong,    according   to  Hindoo     principles,       Vi^y 
that  it    is  not  lightly    to   be  assumed;    it  forms    an     objection    against 
importing  mto    the  Hindoo    law  that  rule  of  positive   law    which,  exists 
in  Emgland.    I  have  omitted  to    observe  that  benamee  purchasea .  Ja  the 
names  of  children,  without    any  intention  of    advancement,   are  frequent 
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m  India ;  that  is  recognised  in  maay  cases,  and,  among  others,  in  that 
of  Amaree  Tewaree  v.  Bai  Rughoa  Bun  Suiai  (3  Ben.  Sud.  Dew.  Rep. 
366),  where  may  be  found  this  statement:  'The  present  case  does  not 
appear  to  be  at  all  of  a  nature  with  those  benamee  transactions  which 
are  prohibited  by  the  Eegulations,  as  Skeo  Suhai,  in  making  the  pur- 
chase in  the  name  of  his  eldest  son,  acted  only  in  conformity  to  the 
general  usage  and  custom  of  the  country,  against  whidi  the  prohibitoiy 
enactment  was  never  intended  to    apply.* " 

"Their  Lordships  are,  therefore,  satisfied,  that  according  to  the  •few 
by  which  this  case  must  be  governed,  the  presumption  in  favour  of  its 
being  a  benamee  transaction  is  different  from  that  which  would  have 
existed  by  the  law  of  England.*^  \. 

§  16.     "  The  same  doctrine"  (of  implied  tarust)  writes  Story9i 

"applies  to  the  case  of  securities  taken  in  the  name  of  a  child. 
The  presumption  is,  that  it  is  intended  as  an  advancement,  unless  the 
contrary  is  established  m  evidence.  And  fhe  Tite  presumption.,  exi^  in 
the  case  of  a  purchase  of  a  husband  in  the  name  .Qf^.his.sdi]^  and  of 
securities  taken  in  her  name.  Indeed  the  presumption  is  stronger  in  t^fi^ 
case  of  a  wife  than  of  a  child  ;  for  she  cannot  at  Law. be  the  trustee 
of  her^husband.  The  same  rwie  applies  to  the  case  of  a  joint  pur^ase" 
by  the  husband  in  the  name  of  himself,  his  wife,  and  ^la  "daughters ;. 
and  it  will  be  presumed  an  advancement  '^and  pro  vision  for  the  wife  and 
his  daughter  ;  and  the  husbai^d  and  wife  will  be  held  toTtake  dh6  Ihbfety 
by  entireties^  and  the  daughter  to  take  the  other  moiety." 

§'  17.  In  the  cases  of  joint  purchases  made  by  two  per- 
sons,  writes  Storyim) 

"  who  advance  and  pay  the  purchase-money  in  equal' proportiona/and^ 
take  a  conveyance  to  them  and  their^'EBifs,  it  constitutes  a  joint-t&anqfv 
that  is,^a  purchiise  by  them  jointly  of  the  chance'  of  survivorsldp,  and 
of  course  the  survivor  will  "take  the  whole  estate.  This  is  the  ryifi,  M 
law  ;  and  it  prevails  also  in  Equity  under  the  same  circumstanc€a»,jw:, 
unless  there  are  controlling  circumstances,  Equity  follows  the  law.  But 
wherever  such  circumstances  occur.  Courts  of  Equity  will  lay  hokT'oT' 
them  to  prevent  a  survivorship,  and  create  a^fust,  for  joint-tenancy  is 
not  favoured  in  Equity,  (n) 

W  Eq.  Jut.  §.  1204.  (m)  §  1206. 

(»)    An  instance  of  this  anxiety  on  the  part  of  Equity  to  lay  hoIdU>f  ^^jcQunstaaKS 

which  will  cut  down  the  presumption  of  ajoint-t^iancy,  and  so  defeat  survivorahip,  is 

to  be  found  m  the  recent  case  of  Robinson  v.  Preston :  27  Law  Jon».  Ch.  'S9SI   IHiS^^ 

stook  had  been  purchased  in  the  joint  names  of  two,  out  of  money  8tfiIUliflg^|Q.tQr 
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Thus,    if    a   joint    purcliase    is    made    in   the    name  of  one  of  the 
purchasers,    and    tiie    oth^  pays    or  secures  his  share  of  the  purchase- 
money,  lie  wOl  be  entitled  to  his  share  as    a   resulting  trust.    So,  if  two 
persons    advance  a    sum  of  money    by    way    of  mortgage,    and  take  a 
mortgage  to    them    jointly,  and    one  of    them    dies,    the  survivor    shall 
not    have    the    whole    money    due    on    the    mortgage  ;     but    the    re- 
presentative of  the  deceased  party  shall  have  his  proportion,  as  a  trust; 
for  the  nature  of  the  transaction,  as  a  loan  of  money,    repels  the  pre- 
sumption of  an  int^tion  to    hold  the  mortgage    as  a  joint-tenancy.     So, 
if  two  persons  jointly  purchase  an    estate,  and  pay    unequal    proportion     f*.^ 
of  the  jpurchase  money,  and  take  the  conveyance    in  their    joint    names,     J    \-^C"    ^ 
in  case  o?  the  death    of  either  of  them  there  will  be    no  survivorship  ;      \  ^^    v** 
for  fHe"  very  circumstance  that  they   have  paid  the  money  in  unequal  pro-      ^   ^  T\  y 
portions  excludes  any  presumption  that  fhey  intended  to  bargain  for  the    ''^  ^    r 
chance  of    survivorship.     They    are    therefore  deemed  to   purchase    as  in      -^    I     , /^  > 
the  nature  of  partners,  and  to  intend  to  hold  the   estate  in  proportions      ^J     ^ 
to  Qifi  gums  which  each   has  advanced."  ^  " '  ^     ' 

§  18.  Many,  other  ca8€«  j^re  stated  in  jbhejbogks^jn.  which 
die  Law  raises  an  implied  trust :  they  are  not  likely  to  occur 
in  practice  in  tti]^.  country  ;  and  it  will  only  be  necessary  here 
to  remind  the  reader  of  those  nuinerous  cases  of  constructive  or 
actual  fraud,  already  considered,  of  overreaching  imposition,  mis- 
take, and  i^e  like,  in  which  Eqidty  will  not  permit  the  guilty 
party  to  benefit  by  his  i>wn- cunning  or  misconduct  4  but  will 
Sx  on  him  acL. implied  trust  in  f^-vour  of  the  party  righteously 
entitled  to  the  property  which  such  firaud,  &c.   affects.* 

§  19.  As  a  Trust  is  a  relation  of  confidence,  and  a  gratui- 
tous office    generally  speaking,    no  man  js^^be    conapelled  _fco 

joint  accooni  in  the  hank  it  was  held  that  the  stock  was  not  necessarily  to  be  helfl  in 
Eqmty  as  held  in  joint-tenancj,  but  that  the  origin  of  the  money  and  the  acts  and 
intejitloxuMif  the  parties  might  be  looked  at>  and  a  conclusion  in  favour  of  a  tenancy 
in  common  drawn  from  the  circumstances.  "  The  circumstances"  said  V.  C.  Page  Ward 
^liere  are ;  first,  the  source  from  which  the  purchase  money  was  derived,  which  was 
real  estate  held  in  common.  Secondly,  when  they  come  to  execute  a  deed,  they  ezpceisly 
declared' themselves  entitled  as  tenants  in  common.  The  third  point  is  perhaps  the 
strongastj^H^^iz. ,  that  the  lady  who  ultimately  became  the  survivor,  in  her  will,  not 
only  speaks  of  her  share  of  the  property  and  affects  to  dispose  of  it  in  favour  of  her 
sister  charged  with  her  debts ;  but  further  than  thatx.  ^e  says  that  after  the  death  of 
both,  certain  ~*$symcnts  are  to  be  made  into  the  names  of  Trustees.  These  throe 
cjrcnmwtauines  concnniog  have  a  force  which  any  one  of  them  separately  migjit  not 
l)erhap8  hove  had.'' 

—  '        —  *  See  Ante  Topic  XVIL 
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become  a  trustee  at  the  nomination  of  another  ;  he  should  in 
prudence  formally  disclaim,  but  his  disclaimer  may  be  gathered 
from  his"acl8. 

§  20.  If  ^e  accepts,  he  may  either  do  so  by  express  for- 
mal declaration,  or  by  proceeding  to  act  in  the  trust:  a  man 
may  make  himself  a  Trustee  de  son  tort  by  acting  as  a  Trustee, 
when  he  has  not  been  appointed.  Where  he  has  accepteci, 
he  caimot  capriciously  throw  up  his.  trust  at  any  moment 
that  it  may  suit  his  interest  or  convenience.  An  instance 
of  this  will  be  foimd  in  the  case  of  Syed  Hamed  v.  Keror 
koose,  quoted  in  my  work  on  Evidence. 

§  21.  The  following  are  the  properties  of  the  oflSce  of  a 
Trustee.  1.  A  Trustee  having  once  accepted,  cannot  aflwwaixis 
capriciously  renounce  his  Trust  2.  He  omnot  dekgate  it  3.'Tn 
the  case  of  co-trustees,  the  office  must  be  exercised  by  sdl.tba 
trustees  ^jointly.  4.  On  the  death  of  one  trustee,  the  trust  vill 
survive.  5.  One  trustee  (acting  bonfi.  fide)  shall  not  be  liable 
for  the  acts  of  his  co-trustee.  6.  A  trustee  shall  derive  no 
emolument  from  the  office. 

§  22.  A  Trustee  after  acting,  cannot  renounce  at  his  own 
option.  He  may  be  discharged  by  a  Court  of  Equity,  or  by 
virtue  of  an  express  provision  for  the  appointment  of  new 
trustees  in  the  deed,  or  will  ;  or  by  the  universal  consent  of 
the  parties  interested  in  the  estate.  So  in  Doyle  v.  BkJcei^) 
Lord  Bedeadale  said  : — 

"  Executors  must  either  wholly  renounce,  or  if  they  act  to  a  certain 
extent  as  executors,  and  take  upon  them  that  character,  they  can  be  dis- 
charged only  by  administering  the  effects  themselves,  or  by  putting  the 
administration  into  the  hands  of  a  Court  of  Equity." 

§  23.  But  advantage  cannot  be  taken  of  a  power  of  new 
appointment  for  the  purpose  of  fraud  ;  and  therefore  if  a  trus- 
tee will  not  countenance,  or  participate  in,  a  breach  of  trust 
himself,  as  when  the  wife  is  importunate  that  her  husband 
should  be  acconmiodated  out  of  the  trust  fiinds  of  her  mar- 
riage settlement,  but  is  nevertheless  wiUing  to  retire,  in  order 
that  some  one  less  scrupulous  than  himself  may  be  appointed, 

(o)    2  Sch.  &  Lef.  231. 
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he  will  not  thereby  escape  his  responsibility.  The  maxim  qui 
facit  per  aH/um  faait  per  se  applies.  So  in  Pearse  v.  PearseiQ) 
where  a  retiring  trustee,  in  the  expectation  that  a  new  trustee 
would  be  appointed,  but  such  appointment  was  never  made, 
executed  a  transfer,  of  ihe  trust  funds  into  the  name  of  the 
new  trusteOj  who  allowed  a  breach  of  trust  to  be  committed, 
it  was  held  that  the  retiring  trustee  was  liable  for  the  breach 
of  trust. 

§  24.  A  Trustee  cannot  delegate  his  office,  without  express 
authority  s(rTb'"3o  in  the  Trust  Deed  ;  for  the  privity 
between  bim  and  the  author  of  the  Trust  is  one  of  confi- 
dence ;^iid  delegatus  non  potest  delegare.  Therefore,  if  he  trusts 
the  execution  of  his  duty  to  a  stranger,  or  his  attontey, 
he  "will  be  liable  personally  for  any  loss  that  may  happen. 

So  in  Kilbee  v.  8neyd,{r)  when  it  was  urged  that  the  Exe- 
cutor was  liable  for  the  de&ult  of  his  servant,  Sir  -4.  Hart 
said: — : 

"  That  is  the  rule.  It  is  hard  occ^sicmally,  where  the  exectttor  has 
acted  with  good  faith  ;  but  it  is  established,  and  it  is  beneficial  in  gene* 
ral.  The  rule,  howerer,  is  governed  by  circumstances  ;  and  if  a  j  testa- 
tor points  oat  an  a^ent  to  be  employed  by  the  executor,  I  think  if  such 
employed  received  a  sum  of  money,  and  immediately  made  default,  the 
executor  would  clear  himself  by  showing  that  the  testator  designated  the 
person,  and  that  he  could  not  by  the  exercise  of  reasonable  diligence 
recover"  the  money.  But  the  excuse  of  reasonable  diligence  is  still  re- 
quired. The  effect  of  a  recommendation  is  to  discharge  executors  to  the 
exteni^  of  selecting,  but  still  the  person  recommended  is  the  agi^  of  the 
executors,  and  they  are  bound  to  use  diligence  in  looking  after  him  : 
the  question  th^  becomes  one  of  wilful  default,  not  condudlng  the  exe- 
cutor by  the  mere  fact  of  loss  arising  from  such  employee  :  nor  does  the 
diligence  which  is  required  demand  that  he  should  institute  a  suit  against 
the  agent,  but  only  that  he  should  have  been  vigilant,  and  have  called 
upon  him  to  account :  he  may  be  able  to  show  some  discreet  and  reason- 
able  ground  for   not  having  sued  him." 

§  26.  This  rule  does  not  apply  to  the  employment  of  an 
Ag^ut  for  carrying  out  mere  ministerial  acts  when  the  Trustee 
retains  the  supervision  and  control  over  the  person  so  employ- 

iq)  2  Jtir.  n.  8.  843.  (r)  2.  MolL   199. 
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ed.     Hill  on  Trustees  560.     And    on  this  principle  and  to  this 
qualified   extent  the    Trustee    may  delegate    when    there   is    a    V  « 
necessity  for  so  doing  cessante  ratione  cessai  lex. 

**  There    are"    said    Lord    Hardwick  in   Ex    parte  Beldiier,^) 
"  two  sorts    of    necessity ;    first,  ~\eg^l  necessity ;    and,    secondly;,  mor^ 
necessity.     As   to  the  first,   a  distinction  prevails.     Where  two   execut9rs 
join  in  giving  a  discharge  for  mon^,  and  one  of  them  receives   it,  they 
are  both  answerable  for    it ;  because  there  is    no    necessity  '  foiMkothJo 
join  in  the  discharge,   the  receipt  of  eitlier  being  sufficient ;  but  if  trya.- 
tees  join  in  giving  a  discharge,  and  one  only  receives,   the  other  is  not 
answerable,  because  his  joining  in  the  discharge  was  necessary.     Moral  ne- 
cessity is  from  the  usage  of  mankind;  if  the  trustee   acts  as  prudently 
for  the      trust  as  he  would  _have.  done  for    himself,   and    according    to 
the  usage  of    business  ;    as  if  a  trustee  ^  appoint    rent    to  be^  paid .  lo  a 
banker  at  .that  time  in  credit,  but  who    afterwards    breaks,    the   trustee 
is  not  answerable  :  so  in  the  employment    of    stewards    and  agents j  for 
none  of  these  cases  are  on  account  ^f  necessity,  but  because  the  persons 
acted    in    the    usual  method  of  business."    And  Lord   Loughborough, 
writes  Mr.  Zemn,W  in  very  similar  terms  observed,     «*  IfLiheJmsi- 
ness  was^  transacted    in  the    ordinary^manner,    unless.- tbene  were .  some 
circumstance _ tp^  create  suspicion,   surely  the  allowance  is  fair."     "Neces- 
sity" said  Lord  Cottenham,  **  which  includes  the  regular  course  of  busi- 
ness, will  exonerate."  And  Lord  Redesdale  in  the  same  spirit  observed  .\ 
"  An  executor  living  in  London  is  to  pay  debts  in  Suffolk,   and  remits 
money  to  his    co-executor   to  pay    those  debts  :  he  is    considered  to  do 
this  of  necessity  :  he  could  not  transact  business   without   trusting  some 
person,   and  it   would  be    impossible  for  him.  to    discharge   his   duty,  if 
he  is    made    responsible    where    be     remitted    money    to    a    person  to 
whom  he  would  himself  have  given  credit,  and  would  in  his  own  busi- 
ness have    remitted    money    in    tlie    same  way.     It  would  be  the  same 
were  one  executor  in  India  and    another    in    England,    the  assets  being 
in  India  but  to    be  appKed    in    England  :  there    the  co-executor  is  ap- 
pointed for  the  purpose  of  carrying  on  such    transaction,    and  the  exe- 
cutor is  not  responsible :  for  he  must  remit    to    somebody,  and   he  can- 
not be  wroi^  if  he  remits  to  the  person  in    whom  the  testator  himself 
reposed  confidence." 

The  judgment  of  Lord  Cottenham  referred  to_b^  Mr.  Lewin 
is  in  the  case  of  Clough  v.  Bond^)  and  simis  up  in  luminous 
terms  the  whole  law  in  this  ^art  of  the  subject.     It  is  worthy 

(«)  Ambl.  219.  (0  On  Trusts,  p.  231.         (u)  3  M.  and  C.  R.  496-7. 
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of  all  consideration   at  the  hands   of  parties  taking  upon  them- 
[y    selves    fiducAry    responsibilities. 

"  It  will  W  found,"  says  His  Lordship,  "  to  be  the  result  of  all  the 
best  authorities  upou  the  subject,  that,   although  a   perspiial  representative, 
actings  strictly  within    the    line   of  his   duty,  and  exercising  reasonable  care 
and  diligence,  will  not  be  responsible  for  the  failure  or  depreciation  of  the  fuud 
in   which  any  part  of  the  estate  may  be   invested,  or   for    the   insolvency 
or  misconduct  of    any  person  who    may  have  possessed   it,   yet,   if  that 
line  of  duty  be  not  strictly  pursued,   and  any   part   of  the   property   be 
invested  by  such   personal  representative  in  funds  or  upon  securities  not 
authorised,   or  be  put   within  the  control  of  persons  who   ought   not    to 
be  intnisted    with  it,   and  a  loss  be  thereby    eventually   sustained,    such 
personal    representative  will  be  liable  to    make  it  good,    however    unex- 
pected the  result,  however  little  likely   to  arise    from  the   course  adopt- 
ed, and   however  free  such  conduct    may  have  been  fro.ox.  any  improper 
motive.    Thus^if  he,  omit  to  sell    property  when  it  ought, to.  be  sold, 
and    it    be    afterwards    lost   without    any    fault    of   his,    he    is    liable; 
Phillips  V.   FhUlipi ;  or  if   he  leave  money   due  upon  personal  security, 
trhicb,     though   good    at  the    time,    afterwards   fails ;     Powell    v.   Evans ^ 
Tebhs  V.    Carpfmter.    And  the  case  is  stronger  if  he  be  himself  tbci,jLu- 
thor  of  the    improper  investment,   as  upon  personal,  security,   or    an  un- 
authorised fund.      Thus,   he  is  not    liable,  upon  a  proper  investment  m 
the  3  per'  cents.,  for  loss  occasioned   by  the  fluctuations  of  that    fund ; 
Peat  V.    Crane ;  but  he  is  for  the  fluctuations  of  any  unauthorised  fundj 
Hancom  v.  Allen^  Howe  v.  Earl  of  Dartmouth,     So,  when  the  loss. anses 
from  tbe    dishon<>sty  or  failure  of    any  one  to  whom  the   possession   of 
part  of   the    estate  has  been  entrusted.      Necessity,    whioh   includes    the 
regular  coarse  of  business  in  administering  the  property,   will,   in  equity, 
exonerate  tbe  personal  representative.    But  if,  without  such  necessity,   he 
be  instrumental  in  giving  to  the  person    failing  possession   of  any  part 
of  the  property^^he  will  be  liable,  althougb  the  person    possessing    it  be 
a  co-executor    or  co-administrator;  Zongford  v.    Gascoifney  Lord  Shipbrook 
V.  Lord    Hinchinbrook^    Underwood  v.   Stevens.'* 

It  will  be  seen  therefore  that  though  he  cannot  delegate 
his  entire  trust  by  abdicating  his  functions,  he  may  employ  all 
proper  agents,  as  bailiffs,  collectors,  and  the  like;  for  this  is 
implied  in  his  authority.  Qiuindo  mandatur  aliquid,  mandatur 
et  orriTie  per  quod  pervenitv/r  ad  illud.  Again  ;  Omne  majus 
continet  in  se  minus.  And ;  Cui  licet  quod  Tnajus,  non  debet 
fuod    minv^  est,  non  licere. 


34?4      TRUSTEE,   HOW  FAR  LUBLE  FOR  ACTS    OF   CO-TRUSTEE. 

§  26.  Where  the  Trust  is  vested  in  co-trustees,  they  all  fonn 
one  collective  officer,  and  all  must  join  in.  the  execu- 
tion of  the  duties  of  the  office,  unless  the  trust  Instrument 
contains  express  directions  for  the  administration  of  the  trust 
according  to  the  decision  of  the  majority  of  the  Trustees.  Hill 
on  Trustees  298.  There  is  an  exception  moreover  in  the  case 
of  trustees  of  a  public  character,  as  in  cases  of  cEajntable  and 
public  trusts,  where  the  majority  will  bind  the  minority.  Perry 
V.  Shipway  ;(^)  and  every  executor  and  administrator  has^  a 
full  controul  over  the  personal  estate,  independent  of  hisjoo- 
executors  and  administrators,  nevertheless  it  is  the  duty  of  e^ 
to  watch  over  :  and  if  necessary,  to  correct  the  conduct  of  the  otiber. 
Steles  V.  Grey(^)  :  and  if  a  co-trustee  or  co-executor  enables  _a 
person  to  receive  money,  and  he  pays  it  to  the  co-executor 
who  misapplies  it,  the  co-executor  who  enabled  the  party  so 
to  receive  ^and  pay  over  the  funds,  wiQ  be  liable  ;  Cowell.  v. 
GatcomheM) 

§  27.  A  bare  authority  committed  to  several  persons  is  de- 
termined by  the  death  of  one  ;  but  if  coupled  with  an  interest, 
it  survives.  Therefore  the  office  of  Trustee  survives  ;  otherwise 
the  more  precaution  a  man  took  to  secure  the  execution  of 
the  trust  by^ncreasing  the  number  of  the  trustees,  the  more 
he  would  increase  the  risk  of  defeating  his  own  intentions. 

§  28.  One  trustee,  in  the  absence  of  fraud,  is  not  liable  for 
the  acts  or  defeults  of  his  co-trustee,  whether  there  be  a  proviso 
to  that  effect  or  not  in  the  original  instrument.  The  leading 
case   upon  this  is  the  old  one  of  Townley  v.  SherbomeM 

There,  "  A,  B,  C  and  D  were  trustees  of  some  leasehold  pre- 
mises. A  and  B  collected  the  rents  during  the  first  year  and  a 
half  and  signed  acquittances  ;  but  from  that  period  the  rents  wwe  unifonnlj 
received  by  an  assign  of  C.  The  liability  of  A  and  B  during  the  first  year 
and  a  half  was  undisputed,  but  the  question  was  raised  whether  they  were 
not  also  chargeable  with  the  rents  which  had  accrued  subsequently,  but 
had  never  come  to  their  hands  ?"  "  The  Lord  Keeper  Coventry"  (says 
the  reporter)  "  considered  the  case  to  be  of  great  consequence,  and  thought 
not  to  determine  the  same    suddenly,   but  to  advise  thereof,   and  desired 

{v)  6  Jur.  n,  s.  586  and  1015.  («)  2?  Beav.  568. 

{w)  19  Law  J.  ch.  185.  (y)  Bridgman,  p.  85. 
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the  Lords  the  Judges  Assistant  to  take  the  same  into  their  serious  con- 
sideration, whereby  some  course  might  be  settled  that  parties  trustees  might 
not  be  too  much  punished,  that  it  should  dishearten  men  to  take  any  trust, 
which  would  be  inconvenient  on  the  one  side,  nor  that  too  much  liberty 
should  be  given  to  parties  trustees,  lest  they  should  be  emboldened  to  break 
the  trust  imposed  on  them,  and  so  be  as  much  prejudical  on  theur  side. 
And  the  Lord  Keepw  and  the  Lords  the  Judges  Assistant  afterwards  con- 
ferring together,  and  upon  mature  deliberation  conceiving  the  Case  to  be  of 
great  importance,  his  Lordship  was  pleased  to  call  unto  him  also  Mr.  Justice 
Crook  Mr.  Justice  Barelfy,  and  Mr.  Justice  Crawley^  for  their  assistance 
also,  in  the  same,  and  appointed  precedents  to  be  looked  over  as  well 
in  the  Court  of  Chancery  as  in  other  Courts,  if  any  could  be  found 
touching  the  points  in  question;  whereupon  several  precedents  were 
produced  before  them,  some  in  the  Court  of  Chancery  and  some  in  the 
Court  of  Wards,  where  parties  trustees  were  chargeable  only  according 
to  their  several  and  respective  receipts,  and  not  one  to  answer  for  the 
other,  but  no  precedent  to  the  contrary  was  produced  to  them.  Where- 
upon his  Lordship,  after  long  and  mature  deliberation  on  the  Case,  and 
serious  advice  with  all  the  said  Judges^  did  this  day  in  open  Court 
declare  the  resolution  of  his  Lordship  and  the  said  Judges— That  where 
lands  or  leases  were  conveyed  to  two  or  more  upon  trust,  and  one  of  them 
receives  all  or  the  most  part  of  the  profits,  and  after  dyeth  or  decayeth 
in  his  estate,  his  co-trustee  shall  not  be  charged  or  be  compelled  in 
the  Court  of  Chancery  to  answer  for  the  receipts  of  him  so  dying  or 
decayed,  unless  some  practice,  fraud  or  evil  dealing  appear  to  have  been 
in  them  to  prejudice  the  trust;  for,  they  being  by  law  may  receive 
either  all  or  as  much  of  the  profits  as  he  can  come  by.  And  it  being 
the  case  of  most  men  in  those  days  that  their  personal  estate  do  not 
suffice  to  pay  their  debts,  prefer  their  children,  and  perform  their  wills, 
they  are  enforced  to  trust  their  Mends  with  some  part  of  their  real  es- 
tate to  make  up  the  same,  either  by  the  sale  or  the  preoeption  of  the 
profits  thereof;  and  if  such  of  their  friends  who  carry  themselves  with- 
out fraud  should  be  chargeable  out  of  their  own  estate  for  the  faults 
and  deficiencies  of  their  co-trustees  who  were  not  nominated  by  them, 
few  men  would  undertake  any  such  trust.  And  if  two  executors  be, 
and  one  of  them  wastes  all  or  any  part  of  tho  estate,  the  devastavit 
shall  by  law  charge  him  only,  and  not  the  co-executor,  and  in  that  case 
i^Uaoj^  sequiiur  Ugem^  there  being  many  precedents  resolved  in  Chan- 
cery, that  one  executor  shaU  not  answer  nor  be  chargeable  for  the  act 
or  default  of  his  companion.  And  it  is  no  breach  of  trust  to  permit  one 
of  the  trustees  to  receive  all  or  the  most  part  of  the  profits,  it  falling 
out  many  times  that  some    of  the  trustees    live  far  from  the  lands  and 


34-6  LIABILITY    FOR   SIGNING    RECEIPT. 

nre  put  in  trust  out  of  other  respects  than  to  be  troubled  with  the 
receipt  of  the  profits.  And  albeit,  in  all  presumption,  this  case  had 
often  happened,  yet  no  precedent  had  been  produced  to  his  Lordship  or 
the  Judges,  that  in  any  such  case  the  co-trustee  had  been  charged  for 
the  act  or  default  of  his  companion ;  and  therefore  it  was  to  be  presumed 
that  the  current  and  clear  opinion  had  gone  that  he  was  not  to  be  charged,  it 
havino"  not  till  of  late  been  brought  into  question  in  a  case  that  by 
all  likelihood  had  often  happened.  But  his  Lordship  and  the  said  Judges 
did  resolve,  that,  if  upon  the  proof  or  circumstances  the  Court 
should  be  satisfied  that  there  had  been  any  doluM  or  malas,  or  any 
evil  practice,  fraud,  or  ill  intent  in  him  tliat  permitted  his  companion 
to  receive  'the  whole  profits,  he  should  be  charged  though  he  received 
nothing.' " 

8  29.  A  Trustee  who  signs  a  receipt  for  mere  conformity's 
sake  shall  not  be "  answerable  for  the  misapplicafion^f  the 
fond  by  the  trustee  who  receives,  provided  such  receipt  by  one 
is  justified  by  the  circumstances.  So  in  Fryer  v.  MartiTulak.i^) 
where  the  Testator  gave  leasehold  property  to  three  ti-u^tees 
for  sale,  and  to  hold  the  produce  as  part  of  his  residuary  es- 
tate, and  appointed  the  same  three  trustees  his  executors.  After 
his  decease  the  three  trustees  sold  the  trust  prgmiafia  m  their 
character  of  ti-ustees,  and  all  joined  in  the  execution  of  the 
conveyance  and  of  the  receipt  for  the.  purchase  money.  The 
whole  of  the  purchase  money  was  in  fact  received-.hy,  one  of 
the  trustees,  who  was  a  solicitor,  and  acted  in  that  capacity 
to  the  trust,  and  who  had  died  insolvent.  P  was  the  mr^ 
vivor  of  the  three  trustees.  The  plaintiff  M.was  a  lega^^of 
300?.,  which  was  by  the  will  directed  to  be  separately  invest- 
ed and  paid  to  M  by  the  trustees  at  twenty-one.  Sir  W.  P. 
Wood,  V.   C.   said  :— 

«  Looking  to  the  recent  cases,  I  cannot  help  seeing,  that,  even  in  the 
case  of  executors,  the  old  rule  has  been  a  good  deal  modified;  and  that 
the  bare  circumstance  of  an  executor  joining  in  a  sale  will  not  preclude 
him  from  showing  that  he  did  so  for  the  sake  of  conformity;  although 
he  has  a  stronger  case  to  make  out  than  trustees,  who  will,  m  the 
absence  of  other  circumstances,  be  taken  to  have  joined  out  of  confer- 
mity,  and  the  onus  of  proving  the  contrary  is  thrown  on  the  peiwa 
seeking  to  charge   such  a  trustee.     In  the  case  where  thr^  trusteesiom. 

[z)  21  Jur.  485. 
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if  it  can  be  shown  that  one  alone  received  the  money,  it  is  at  once 
dear  that  the  others  could  only  have  joined  for  conformity's  sake. 
There  is  no  longer  any  case  of  possession  of  trust  funds  by  that  trus- 
tee. It  is  true,  that  if  he  leaves  the  money  too  long  in  the  hands  of 
a  single  trustee,  then  another  head  of  equity  arises,  viz.  laches,  and 
neglect  of  his  duty  in  providing  for  the  safe  custody  of  the  fund.  In 
this  case  it  is  found  by  the  chief  clerk's  certificate,  that  the  premises 
were  given  to  the  three  as  trustees  upon  trust  to  sell ;  that  the  three 
did  contract  to  sell  and  sold  as  trustees.  Then  it  is  alleged  (but 
it  does  not  appear  on  the  certificate)  that  one  alone  of  the  trustees, 
acting  as  the  solicitor  of  the  trust,  was  allowed  to  receive  the  fimd. 
That  would  clearly  be  perfectly  regular ;  and  as  to  charging  Picquot  for 
wilful  default,  no  such  case  is  alleged  in  the  pleadings.  I  must,  there- 
fore, hold  him  not  liable." 

§  30.  But  he  must  not  let  the  fund  lie  in  the  hands  of 
the  receiving  trustee.  In  Bi^e  v.  StokesM^  the  leading^^case 
(Mtt  this  subject,  Moorvag  and  Fielder^  two  trustees  with  a 
power  of  sale,  conveyed  the  estate  in  1784  to  a  purcha3.er, 
and  bott  signed  the  receipt,  but  Fielder  alone  actually  refieiveA 
In  1794?  Fielder  died  insolvent  without  having  accounted  for 
the  money  paid  to  him,  and  it  was  proved  in  evidence  that 
Mooring  was  conusant  of  the  misemplojonent  of  the  fund,  though 
he  took  no  active  measures  for  recovering  it  out  of  Fielder's 
hands.     Lord  Eldon  said  : — 

Though  a  trustee  is   safe  if    he  does  no  more  than  authorise  the  re"" 
ceipt  and  retainer    of  the   money  so    far  as  the  act  is  within    the  due 
execution  of  the   trust,  yet  if  it  is  proved  that  a    trustee,  under  a  duty 
to  see  his  co -trustee  shall    not    retain  the  money  1>eyoiid  the  time    dur- 
ing   which  the   transaction  requires  retainer,  admits  that,  with   his  know- 
ledge,  and  therefore  with  his   consent,  the  co-trustee  has  not  laid  it  out 
according   to  the  tcust,  but  has  kept  it  or  lent    it  in  opposition  to  the 
trust,    and    the    other  trustee    permits  that    for   ten  years    together,   the 
question     then    turns  upon  this,  not    whetlier  the  receipt  of  the  money 
was  right,    but  whether  the  use  of  it  subsequent  to  that  receipt  was  right, 
after  the  knowledge  of  the  trustee  that  it  had  got  into  a  course  of  abuse. 
As  soon  as   a  trustee  is  fixed  with  knowledge  that  his  co-trustee  is   mis- 
applying the   money,  a  duty  is  imposed  upon  him  to  bring  it  back  into 
the    joint    custody    of  those  who  ought  to  take  better  care  of  it." 
Mooring   was  made  answerable. 

(a)ll  Ve8.319. 
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§  81.  If  one  trustee  have  notice  of  a  breach  of  trust  by 
his  co-trustee  and  conceal  it,  or  do  not  take  active  steps  to 
protect  the  interest  of  his  cestui  qui  trust,  he  will  be  him- 
self responsible.  Where  a  breach  of  trust  is  threatened,  he 
must  prevent  it,  if  necessary,  by  injunction  ;  where  it  has  been 
alrea3y  committed,  he  must  tate"  alT"  necessary  and  pruSent 
steps,  even  by  a  suit  if  expedient,  to  procure  Hie  restoraCon 
of  the   trust  fund  to  its   original  condition. 

§  32.  A  Trustee  is  entitled  to  no  emolument  or  remune-- 
ration ;  for  the  office  is  not  only  fiduciary,  but  gratuitous.  The 
LeadTng  case  is  that  of  Pett  v.  Robinson  which  will  be  found 
in  2WZor  "and  White's  L.  C.  voL  2,  p.  206.  We  Tiave  already 
considered  the  rule  that  persons  in  a  fiduciary  cHaractS'^sEill 
not  purchase  from,   or  make  a  profit  by,  their  reiationil*) 

Thus  an  Executor  shall  receive  no  compensation  though  he 
may  have  carried  on  a  business  by  the  directions  of  his  testator: 
nor  for  carrying  on  the  business  of  his  deceased  partner  :  nor 
shall  he  make  a  profit  out  of  his  trust  by  his  own  professional 
business  :  as  in  the  case  of  an  Attorney.  The  Chairman  or  a 
Director  of  a  Company  cannot  derive  profit  beyond  his  ealaiy. 
A  mortgagee  is  a  trustee  for  the  mortgagor:  and  on  sale  shall 
recover  nothing  beyond  the  principal  and  interest  of  his  debt 
A  trustee  ought  not  to  be  appointed  a  receiyer  luHx,  Hi  ^sakiy 
or  commission*  for  he  thus  makes  a  profit  out  of  the  estate. 
So  in  KeraJcoose  v.  8erle,{c)  the  order  of  the  Supreme  Court 
empowering  the  Registrar  to  act  as  next  friend  in  infint  suits 
was  disallowed,  because  of  the  possibility  of  his  making  money 
by  his  fees  out  of  such  suit. 

§  83.  A  trustee  may  expressly  contract  with  the  author  irf 
the  trust  for  compensation,  but  the  » Court  will  watch  such  a 
bai^n  with  jealousy. 

§  34.  But  a  trustee  is  entitied  to  be  reimbursed  his  ex- 
penses out  of  pocket,  and  therefore  where  an  attorney  is  trustee, 

(6)  See  Ante,  p.  238 ;  and  See  BenUey  v.  Craven  ;  18  Beav.  p.  75.  A  trustee  cannot 
purchase  the  Trust  property.  (c)  4  Moores  P.  C.  C.  469. 
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although  he  cannot  charge  for  his   tune,  trouble,  or  attendance, 
he  may  for  his  actual  disbursements.  (^ 

§  35.  When  a  Trustee  makes  profits  with  the  Trust  funds,  the 
profit  belongs  to  the  cestui  qui  trust.  So  in  Sugden  v.  Croalandi^) 
where  a  testator  appointed  two  trustees  and  executors  of  his 
win,  but  by  a  codicil  he  excluded  them  and  appointed  two 
other  persons.  One  of  these  retired  in  consideration  of  £75, 
paid  to  him  by  one  of  the  excluded  trustees,  and  executed  a 
deed  appointing  the  excluded  trustee  to  act  as  trustee  in  his 
room.  The  Court  directed  the  new  trustee  to  be  removed,  and 
the  deed  to  be  cancelled ;  declared  the  conveyance  to  b6  void ; 
and  directed  the  £75  to  form  part  of  the  assets.  The  Court 
also  held  that  profit  derived  by  a  trustee,  either  from  the  trust 
property  or  from  his  office  of  trustee,  belongs  to  the  cestui  qui 
trust 

And  the  cestui  qui  trust  may  elect  to  have  the  profits  in- 
stead of  interest.  The  leading  case  of  Docker  v.  Somer  has  al- 
ready been  considered.  (/) 

§  36.  Where  a  trustee  keeps  in  his  own  hands  funds  which 
he  ought  to  have  invested,  though  he  makes  no  profit,  he  will 
be  liable  to  be  charged  interest.  There  is  a  great  diflerence 
between  negligence  and  corruption.  In  England  special  facts 
are  required  to  charge,  in  such  a  case,  more  than  4?  per  cent. 
Here,  where  the  rates  of  interest  are  so  much  higher,  a  Court 
might  probably  feel  itself  justified  in  awarding  a  far  higher 
rate  according  to"  circumstances. 

§  37.  And  if  he  uses  the  trust  fund. he  may  be  liable  to  be 
charged  compound  interest.  So  in  Townseiid  v.  Townsend,(9) 
where  by  indenture,  dated  the  Ist  January,  1839,  being  articles 
of  partnership,  it  was  provided  that  the  capital  of  the. partners 


(rf)  Those  who  wish  to  pursue  this  subject  further  are  referred  to  Crad- 
dock  T.PipeTy  14  Jur.  p.  97.  Lincoln  v.  Windsor,  15th  Jur.  766.  Articles  in  the 
2nd  part  of  15th  Jur,  p.  362,  and  of  the  2nd  part  of  Jurist  for  the  year  1852 
p.  242.  2nd  part  of  /ttmHor  the  year  1857,  p.  609,  and  See  Lordy,  Whighlwick, 
23.  L.  J.   Ch.  p.  235. 

(e)  3.  Sm.  &  G.  192.  (/)  Sec  Ante  p.  284.  (g)  3.  Jur.  n.  s.  p.  506. 
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should  not  be  withdrawn  until  the  expiration  of  seven  years 
from  that  date,  and  in  case  ofTEe"*3eath  of  one  of  the  part- 
ners within  that  term,  that  a  valuation  of  his  share  should 
be  made,  and  the  surviving  partners  should  J>ay  to  his  re- 
presentatives the  amount  of  such  valuation  within  three  years 
fit)m  the  said  term  of  seven  years,  and  in  the  meantime  give 
sufficient  security  for  the  same  by  ^  mortgage  of  a  compe- 
tent part  of  the  partnership  property.  It  was  also  provided 
that  it  should  not  be  lawful  for  the  representatives  to  com- 
mence any  action  for  recovering  pajnnent  of  the  share  until  the 
end  of  three  years  after  the  expiration  of  the  term  of  ten 
years,  nor  to  claim  any  participation  in  the  profits  made  after 
the  day  up  to  which  the  valuation  was  made,  the  expressed 
intention  being,  that  the  representatives  of  the  partner  so 
dying  should  take  51.  per  cent,  on  the  value  of  the  share  in 
lieu  of  profits.  It  was  provided,  however,  that  nothing  shoidd 
prejudice  the  right  of  the  representatives,  within  the  term  of 
seven  years,  to  take  any  proceedings  in  order  to  obtain  a 
fiiir  valuation,  or  to  obtain  and  enforce  the  mortgage  security. 
In  April,  1844,  W,  T.,  one  of  the  partners,  died,  having  by 
will  devised  his  real  and  personal  estate,  nearly  all  of  which 
was  assets  of  the  partnership,  to  three  trustees  and  executors, 
the  defendants  iJ.,  jF.,  and  /.  H.,  two  of  whom  (R,  and  E.) 
were  his  brothers  and  co-partners,  upon  trust  to  raise  the 
siun  of  12,000?.,  and  invest  the  same  in  Government  or  real 
security,  or  in  some  Railway  Company,  and  apply  the  proceeds 
towards  the  maintenance  and  education  of  the  plaintifi*,  his 
then  infant  daughter,  and  accimiulate  the  surplus  at  compound 
interest ;  and  upon  his  daughter  attaining  twenty-one,  to  pay 
the  same  to  her  separate  use,  and  to  stand  possessed  of  the 
capital  on  trust  to  pay  her  the  proceeds  during  her  life,  to 
her  sole  and  separate  use.  In  December,  1844,  a  valuation 
was  made,  by  which  the  testator's  sliare  was  ascertained  to  be 
20,000i.  and  upwards.  After  more  than  ten  years  had  expired 
from  the  date  of  the  articles,  in  Jime,  1853,  certain  he^ii- 
taments,  consisting  of  freeholds,  leaseholds,  and  machinery, 
being  part  of  the  partnership  assets,  were,  in  alleged  consider- 
ation of  12,000?.,  conveyed  by  the  defendant  E,  to  the  de- 
fendants jR.   and  J.   H.  by  way  of  mortgage,  subject  to  ajro-  * 
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viso  for  redemption.     The  plaintiff  came   of  age  in   1857,   and 
in  1858  the  defendants  JR.  and  E.  rendered  to  her  an  account 
of  the  trust  funds,   in  which    they    debited    her  with  various 
items  of  expenditure  for  maintenance   and  education,   with  5  J. 
percent  interest  thereon,   and  credited  her    with.    the_sum  of 
12,0OOZ.,   and  interest  at   hi.  per  cent,   with  yearly  rests,   up  to 
the    first    May,    1853,    and    thenceforth    with    the    interest  at 
4i  per  cent.,   with  yearly  resS.     The  prayer  of  the  bill  was  for 
an  inquiry  and  account  of  the    profits    made    in  the  partner- 
ship business  on  the  sum  of  12,000i.   from   the  testator's  death, 
and  for  payment  of  what  should   be  found   due  to  the  plain- 
tiff,   alleging    that    the    mortgage    was    an    improper    s^urity. 
And  the     Court  held    that    the    plaintiff   was    entitled    to  an 
account  of  the  legacy  of  12,000Z.,  with  interest  at  hi.  per  cent, 
fiwm  one  year  after  the  testator's  death  up  to  the   Ist  January^ 
1849,   with  compoimd  interest  on    the    surplus,    after  allowing 
for  sums  expended  for    her    maintenance    and    education;  and 
that  the  plaintiff'  was  entitled  to    an    accoimt    of    the   profits 
made  by  tEe  partners  from    the   1st    January,     1849,    on  the 
balance   found  due  for  principle  at   that  date,   with   interest  at 
5J.  per  cent,   and  annual  rests,   with   a  decree  for  payment  of 
what  should  be  so  foimd  due. 

§  38.  The  principle  of  chargrug  interest  against  a  trustee  who 
has  not  invested,  but  kept  the  trust  funds  in  his  own  hands, 
was  considered  in  the  case  of  the  Attorney  General  v.  AlfordM 

Lord  Granworth  said : — 

"  First  of  all,  it  is  a  question  of  fact  what  conclusion  I  am  to 
come  to  as  to  the  conduct  of  this  gentleman  in  point  of  facts  ;  and, 
secondly,  what  are  the  principles  which  regulate  this  Court  in  dealing 
with  executors  and  trustees  having  money  in  their  hands  which  they 
ought  to  invest,  and  do  not  invest ;  what  is  the  mode  in  which  it  is 
to  deal  with  them  in  respect  of  interest— whether  at  4>l.  or  5/.  per 
cent.,  or  compound  interest  at  5^.  per  cent.,  or,  under  some  circumstances, 
to  make  them  liable  for  the  amoimt  of  Consols  which  would  have  been 
forthcoming  if  they  had  invested  it  properly.  Now,  I  have  ever  since 
I  was  first  at  the  bar  always  felt  that  to  be  one  of  the  most  ludntel- 
ligible  que^ions  possible  :   there  is    no  defining    the  rule.     Primft   facie, 

(A)  1  Jar.  n.  B.  P'  361,  and  See  Ante  p.  288. 
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every  executor  and  trustee  who  liolds  money  in  his  hands  is  chargeable 
with  having  that  money  forthcoming,  and  to    be    charged  with  interest 
at  4/.  per  cent.  :    abnost  always  to  be    charged    with  interest,  because  it 
must  be  presumed    he  made  interest  ;    and  the  interest  of    the    Court, 
as  it  is  called,  is  4Z.  per  cent.,  which  was    a    sort  of  medium  in  for- 
mer times  between  that  which    vigilant  and    sluggish  persons  got.    The 
former  got    5/.    per  cent.,    and  the  latter    got  3Z.,  and  this  Court  has 
always  treated  4Z.     per  cent,   as  the  interest  to  be    charged.     That  be- 
ing so,  the  Court  has  in  latter  days  rather  more    broken  in  upon  that 
principle  since  I  ceased  to  be  a  practitioner  in  the    Court  than  it  did 
previously.     Although  it  did  so  to  some  extent  while    I  was  a    practi- 
tioner, it  has  gradually  crept  in  to  charge  executors  with  5/.  per  cent., 
sometimes  with  compound  interest.    That  is  comparatively  very  modem,  be- 
cause, as  Ijremarked^t  the  time  the  matter  was  argued  hQQe;s.the  case  of 
Jtaphael  v.   Boekm^  which  was    before    Lord  Sldotr,  always    left  a   great 
impression  upon  my  mind  when  he  said  it  was  the  first  instance  of  .the 
kind  he  had  ever  seen,  and  he  hoped  it  would  be  the  last — meaning,  I 
suppose,  that  it  was  a  harsh  and  not  a  justifiable  mode  of  dealing.    I 
will  state  shortly  why  I   confess  I  do  not  quite  understand  the  principle 
upon  which  the  Court  proceeds  in  these  cases.     I  do  not  know  that  I 
shall  not  be  able,  nevertheless,  satisfactorily  t-o  come    to  the    conclusion 
I  do  in  the  present  case.     But  I  do  not  quite  understand,  I  admit,  the 
grounds  on  which  the  Courts  have  proceeded.    You  will    find  it   stated 
in  many  of  the  cases  that  it  is  done  in   poenam  to  punish  the  execuUn*. 
What  is  the  meaning  of  that— to  punish  the  executor  ?    Why  not  punish 
him  by  making  him  account  for  more  principal  than  he  has  received,  if 
you  punish  him  by  making  him  account  for  more  interest  than  he  has 
received  ?    What  the  Court  ought  to  do,  I  think,  is  to  charge  him  only 
with  that  which  he  has  received,  or  that  which  it  is  justly  entitled  to 
say  he  ought  to  have  received,  or  which  it  is  justifiably  entitled  to  say 
we  think  he  did  receive.     Either  it  was  proved    that  he  did,  or  he  is 
estopped  from  saying  he  did  not.     I   do  not  think  there  is    any  other 
intelligible  ground  for  charging  an  executor  with    more  interest  than  he 
has  made  than  one  of  those  propositions.     If  it  is  not  misconduct  which 
warrants  you  in  coming  to  the  conclusion  that,  in  point  of  fact,  he  did 
receive,  or  is  estopped  from  saying  he  did  not  receive,  it  does  not  seem 
to  me  to  be  a  ground  for  charging  him  with  anything  he  did  not  re- 
ceive, if  it  is  not  misconduct    contributing  to  that   particular  result." 

§  39.  But  where  the  breach  is  committed  with  the  knowledge 
and  sanction  of  the  cestui  qui  trusty  who  has  derived  the  benefit 
of   the    transaction,    it   does   not    lie   in   his   mouth    to   charge 
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his  trustee  with  any  subsequent  loss.     So  in  Oriffitha  v.  PorterV) 
it  was  Seddied-ibat 

"The  Conrt  will  not  visit  a  trustee  with  the  consequences  of  a 
breach  of  trust  committed  with  the  sanction  or  by"  the  desire  of  the 
cestui  qui  trusty  or  of  one  committed  without  such  sanction  or  desire  it^ 
when  it  comes  to  the  Knowledge  of  the  cestui  qui  trust,  he  ha^-  ac- 
quiesced in  and  obtained  the  benefit  of  it  for  a  long  period." 

§  40.  His  expenses  mean  his  reasonable  and  necessary  ex- 
penses. Thus  he  is  generally^  ^entitled  to  his  costs  of  legal 
proceedings,  when  they  are  not  occasioned  by  his  own  misconduct. 

§  41.  By  the^ Indian  Administrator  General's  Act,  VII  of  1849, 
Sec:  5S,  the  old  charge  of  5  per  cent.,  which  Indian  execu- 
tors  had  customarily  been  allowed  for  their  trouble,  is  taken  away. , 

§  42.  Where  the  fimd  is  outstanding,  as  a  debt,  a  trustee 
must  be  diligent  in  getting  it  in ;  for  the  first  duty  of  a  trus- 
tee is  to  place  the  trust  property  in  a  state  of  security  ;  and 
he  will  be  personally  responsible  for  any  loss  which  happens 
through  his  own  negligence.  Thus,  in  ^Tehba  v.  Carpenfiter,ij)  a 
testator  had  directed  the  money  arising  fi'om  his  rent  to  be 
invested  by  his  executors  in  the  3'  per  cent  annuities,  for  the 
purpose  of  accumulation.  Arrears  were  incurred  to  the  amount 
of  1500i.,  and  from  the  tenor  of  the  Master's  report,  it  was 
evident,  that,  by  the  employment  of  proper  means,  the  whole 
of  the  arrears  might  have  been  recovered.  The  executors  pro- 
duced no  evidence  in  justification  of  their  conduct.  Sir 
Thomas  Plumer  said  : — 

"  I  am  anxious  not  to  discourage  persons  from  acting  as  executors  by 
throwing  difficulties  in  their  way,  and  I  am  willing  to  make  every  pro-» 
per  allowance ;  but,  I  must  not  forget  the  established  doctrine  of  this 
Court.  If  persons  accept  the  trust  of  executors,  they  must  perform  it ; 
they  mudt  use  due  diligence,  but  not  suffer  infants  to  be  injured  by 
their  negligence.  If  there  be  crassa  negligentia^  and  a  loss  sustained 
by  the  estate,  it  falls  upon  the  executors.  Here  for  want  of  evidence, 
I  cannot  say  that  all  this  rent  could  not  have  been  recovered ;  and  I 
am  reluctantly  obliged  to  assume  that  no  exculpatory  evidence  could  be 
uproduced,  and  therefore  they  must  be  charged  with  these  arrears.  Interest 
upon  the  arrears  was  but  faintly  pressed  for,  and  ought  not  to  be  gfven." 

(0  25  Beav.  236.  (i)  1  Mad.  290. 
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§  43.  He  must  not  leave  out  the  fund  upon  j^'sonal  deca- 
rity.  He  must  place  it  in  some  responsiBre  bank  ;  J>ut  not  to 
his  own  credit,  nor  must  he  use>  or  mix  it  with  his.own  fiinds. 
Thus  in  masaey  v.  Bcmneri^)  where  A  and  B  were  trustees 
for  creditors,  and  C  acted  for  them  in  collecting  the  debtor^s 
estate,  and  paid  the  assets  into  a  bank  to  his  own  account, 
and,  on  the  feilure  of  the  bank,  A  and  B  filed  a  bill  against 
C  to  compel  him  to  account  for  the  loss,   Lord  Eldon  said : — 

<<  C  is  liable  in  the  same  manner  as    other  persons  noting  as  trustees, 
executors,  receivers,  or  assignees  ;  and  the  principle  applying  to  all  these 
classes  of  persons  is  property  expressed  in  these   terms — That  the  court 
does  not  expect  them  to  take  more   care  of    the  property  entrusted  to 
them  than  they  would  do  of  their  own.    If  a  receiver  of  the  Court  under- 
take to   receive  rents  in  the  country  he  cannot  send  them  in  cash,  and 
if  he  collect  them  in  paper,  taking  the  same  care  with  respect  to  it  as 
a  reasonable  attention  to  his  own  a£fairs  would  dictate  to  him  if  it  was 
for  himself,  if  he  remits  what  he  has  collected  by  the  best   bills   he  can 
find  by  the  same  means  that  would  be  reasonable  if  it  were  on  hb  own 
account,  then  I  should  say  that  it  would  be  very  difficult  to  charge  him, 
for  he  has  done    the  best  he    could  for  his    employers.     But  I  cannot 
persuade  myself    that  the    principle  is   satisfied,  unless    the  result  is    as 
beneficial  to  them  as  it  would  be  to  himself.     If  an  assignee  pay   money 
into  his  banker's  hands  as  money  belonging  to  the  estate,  and  the  banker 
Ms,  the    assignee  is  undoubtedly  clear    from  the    loss}   but    if  instead 
of   distinguishing  it,    he    pays  it  all    into  his  own   account,  then  it  is 
his  aooount  there,  there  is    nothing  like    a     declaration    of   trust    of   it, 
and  it  is  fimiiliar  to  consider  him    as  having  it  in   the    banker's  hands 
for  himself,  making  him  liable  for  it,  and  charging  him  with  interest  at 
the   rate   (since  the   late    statute)  of  20/.  per  cent.     This  is  because,  if 
he  had  become  bankrupt,  it  would  have  gone   to  the  credit  of  his  estate; 
for  it  is  dear  in  that  case,  that,  if  the  bankers   had   any  account  with 
him  by  way  of  set-off,  that  set-off  would  affect  equally  his  money  and  the 
money  of  the  estate  paid  into  his  account ;  they  have  no  notice  that  it 
belongs  to  the  estate :  the  account  is  between  him  and  them.    The  same 
as  been    the  case    with  executors    and  trustees,    and  I  apprehend,  that, 
for  the  safety  of  mankind,  the  principle  must  be,  that,  if  you  desire  to 
deal  for  me  as  you  would  for  yourself,  it  must  be  so  that  the   dealing 
for  me,  if  unfortunate,  shall  not  be  more  so  to  me  than  it  would  have 
been  to  you,  if    it  had  been  for    yourself.     In  the  case  of  assignee,  if 

{h)  4  Mad.  p.  418. 
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he  fells  his  estate  as  all  the  benefit  of  the  money :  the  parties  for 
whom  he  acts  havo  none:  he  does  not  therefore  deal  for  them  as  he 
would  for  hixnsell  Now,  what  is  this  case  ?  There  seems  to  have  been 
the  same  coarse  of  dealing  between  C  and  the  bankers  from  his  be- 
ginning to  act  as  collector  down  to  the  bankruptcy,  as  there  was  previous 
to  the  commencement  of  his  agency :  the  whole  account  is  kept  with  himself, 
and  though  he  did  not  draw  during  the  latter  part  of  the  period,  yet  he  might 
have  drawn  as  freely  as  before  :  the  account  stood  in  the  same  way, 
and  it  seems  to  me  that  he  had  the  same  autlioiity  and  control  over 
it.  See  what  the  consequence  is  :  if  he  had  paid  the  sums  in  question 
to  the  account  of  the  trust  estate,  and  the  bankers  had  then  become 
bariprupts,  undoubtledly  the  trustees  would  have  been  entitled  to  prove 
the  sum  against  them.  Even  now  that  it  is  standing  in  his  name,  the 
trustees  might  be  entitled  to  prove  it  by  his  confession  that  it  belonged 
to  the  trust  estate;  and  then  they  would  be  in  the  same  situation. 
But  this  will  not  be  a  ground  for  discharging  him,  unless  it  be  laid 
down  that  the  liability  of  a  trustee  shall  depend  on  his  being  solvent ; 
for,  if  he  were  capable  of  becoming  a  bankrupt,  his  assignees  would  take 
the  debt  due  from  the  bankers,  or  if  he  were  to  die  insolvent,  it  would 
be  part  of  his  assets  ;  and,  either  case,  the  trust  estate  would  not  have 
the  benefit  of  the  proof."  His  Lordship  therefore  held  that  C  was 
**  responsible." 

§  4f4.  He  should  invest  in  the  manner  and  security  specified  in 
the  instrument  creating  the  Trust.  Where  no  express  provi- 
sion is  made  for  investment,  he  must  invest  in  public  securi- 
ties, or  perhags  upon  safe  mortgage  of  immoveable  property, 
wh^n  the^  security  is  ample  imder  special  circumstMices.  It  la 
not  however  advisable  to  do  so  except  under  direction  of  a 
Court  He  must  not  let  the  fund  be  employed  in  trade^  or 
lend  it  temporSily  on  personal  security,  as  not  unfrequently 
happens  when  trustees  of  marriage-settlements  allow  their  good 
nature  to  prevail  over  their  judgment,  and  accommodate  the 
husband  at  the  intercession  of  the  wife.  He  may  compound 
or  release  debts  provided  he  do  so  prudently.  So  in  Forahom 
V.  HiggvnaonM 

"  A  trustee,  who,   acting  in  the  bonft  fide  exercise  of    hb  discretion^ 

fO  21  Jup.  47^.  Those  who  wish  to  pursue  this  further  are  referred  to  2nd 
part  of  16th  Jurist,  p.  386,  and  2Qd  part  of  17th  Jurist,  p.  2;  and  see  Loih  t» 
Limuu,  16  Jur.  p.  813. 
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makes  a  payment  which,  though  not  authorised  by  the  terms  of  the  trust, 
is  iu  his  opinion  necessary  to  enable  him  to  execute  the  trust,  will  be 
allowed  such  payment  in  passing  his  accounts  ;  though  he  does  not  act 
prudently  in  assuming  the  responsibility  of  making  such  a  payment  with- 
out the  sanction  of  the  Court." 

§  45.  Nor,  in  the  a-bsence  of  fraud  or  laches,  wiU  he  be  an- 
swerable for  more  dfa  deWthan  he  can  jget  in  and  h^g.  received. 
So  m  Loorga  Persad  Roy  Chovdry  v.  Tara  Persad  Roy  Chou- 
dryirn)  where  A  sued  B,  a  debtor  of  his,  intestate^  upon  a  bond 
debt,  and  obtained  a  decree  against  him  for  the  amount  B_ 
appealed  from  this  decree  to  the  Sudder  Court  By  a  deed 
of  arrangement  entered  into  by  A  and  C,  after  the  commence- 
ment of  the  suit,  C  became  entitled  to  a  six  anna  share  of 
the  debt.  Pending  the  appeal  to  the  Sudder  Court,  A  enter- 
ed into  a  compromise  with  B,  postponing  the  payment  of  the 
amount  recovered  by  the  decree,  for  three  years,  and  forego- 
ing altogether  interest  upon  the  principal  This  was  done 
without  the  privity  or  consent  of  C.  B  fedled  to  pay  the  a- 
mount  within  the  stipulated  time,  and  proceedings  were  taken 
by  A  against  him ;  but  he  had  not  realised  the  amount  of  tiie 
decree.  In  a  suit  by  C  against  A  to  make  him  chargeable 
for  the  six  anna  share  in  the  decree,  the  Sudder  Court  held 
that  A  was  chargeable  to   C  for  such  share,   with  interest. 

Upon  appeal,  such  decree  was  reversed ;  the  Judicial  Com- 
mittee holding,  that  A  must  be  treated  as  a  trustee  fb^^, 
and  that  in  the  absence  of  fraud  upon  the  cestui  qui  tru^ 
in  executing  the  compromise,  or  that  it  was  not  beneficial  fiff 
all  parties,  he  was  respoiifiible  only  to  C  for  such  agaount  of 
the  debt  as  had  been  recovered,  or  without  his  wilftd  defiwilt 
might  have  been  recovered. 

§  46.  Assets  in  India  may  be  invested  in  Company's  paper. 
So  Mr.  Lewin  writes  : — ^Where  a  testator  dies  in  India,  and 
neither  the  frind  nor  the  parties  entitled  to  it  are  under  the 
jurisdiction  of  the  Court  of  Chancery,  it  is  not  the  duty  of 
the  executor  to  transmit  the  assets  to  England  to  be  invest- 
ed   in   the    Three  per  cent.   Consols,    but  he  may    invest  the 

(m)  4  Moore^s  Indian  Appeals,  ]>.  452. 
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property  in  the  securities  of  ^e  East  India  Company,  and 
the  tenant  for  life  will  be  entitled  to  the  dividends  or  inter- 
est, though  to  the  amount  of  10  or  12  per  cent. 

By  Lord  St  LeanarcU*  Act  for  the  Relief  of  Trustees,  22  and 
23  Via  c  35,  a  32x  trustees  in  England  may  invest  in  India 
stock :  a  provision  the  meaning  of  which  has  been  the  subject 
of  some  controversy.  (») 

§  47.  Perhaps,  with  reference  to  the  customs  of  this  country,  a 
native  trustee  would  be  Justified  in  lending  the  trust  fund  upon 
mortgage  of  jewels,  provided  the  security  was  of  ample  amoimt 
to  cover  the  risk,  and  care  was  taken  that  the  money  with 
interest  was  repaid,  or  the  jewels  solil,  before  they  had  lain  out 
of  his  possession  so  long  that  their  value  would  not  cover  the 
original  ^eFt  and  accumulated  interest  But  as  a  general  rule 
a  trustee  will  act  most  prudently  in  following  precisely  the  terms 
of  his  directions,  or  in  acting  under  the  directions  of  a  Court. 
A  trustee  may  be  guilty  of  a  breach  of  trust  by  departing 
from  his  directions,  as  by  mortga^ng  when  he  is  directed  to  sell. 
So  in  Devaynea  v.  Robinsonio)  under  an  express  trust  for  sale  and 
conversion,  trustees  were  held  liable  for  lossess  which  had  firisen 
fix)m  mortgage  of  the  estate. 

§48.  When  a  trustee  sells  the  trust  estate,  it  is  of  im- 
portance to  those. with  whom  l^e  deals,  to  ascertaiii. whether 
his  receipt  ^^aanfBrient  dischft|ge)_Jar-Jihe  purchase  money.  This 
point  reeaolves  itself  into  two^^qufistions,  1st  Is  jtbe-  trustee 
justified  in  makinj^  the  sale.  2nd.  Supposing  the  sale  justi- 
fiable, is  the  purchaser  bound  to  see  to  the  application  of  the 
purchase-money.  All  the  cases  are  reviewed  by  Lord  St  Leo- 
Tumk  in  the  case  of  StroughiU  v.  AnsteyiP)  which  may  be  re- 
garded as  the  leading  case.     There  Lord  St  Leonards  said: 

**The  consistent  rub  would  be  tbat  if  a  trust  be  created  for  pay- 
ment of  debts  and  legacies,  the  purchaser  or  mortgagee  should  in  no 
case  (Itt  the  absence  of  fraud),  be  bound  to   see  to    the    application  of 


(a)  In  re  Colm  Valley  BiU,  29.  J.  P.  Ch.  38.     !%•  Equitable  Imaronu  Company 
V.  Fuller :  7  Jw.  n,  t.  p.  367.    Buhop  v.  Bishop,  9  W.  R.  p.  549. 
(o)  3.  Jur.  TL  8.  707.  ip)  16  Jur.  671. 
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the  money    raised.    To  this  rule,    I  shall  adhere  as  long  as  I  sit    iu 
tills  Court" 

§  49.  The  cestui  qui  trust  is  always  entitled  to  file  a 
sxiit  against  his  trustee  to  compel  him  to  do  any  specific  act 
of  duty,  and  also  to  prevent  his  committing  a  meditated 
breach  of  duty. 

§  50.  He  may  also  generally  follow  the  estate  into  the 
hands  of  a  stranger,  where  by  a  breach  of  trust  it  has  been 
alienated.  So  writes  Mr.  LewiniQ)  in  his  admirable  work  on 
Trusts  :— 

"  If  the  alienee  be  a  purchase  of  the  estate  at  its  full  value,  then, 
if  he  take  with  notice  of  the  trust,  he  is  bond  to  the  same  extent 
and  in  the  same  manner  as  the  person  of  whom  he  purchased,  even 
though  the  conveyance  was  made  to  him  by  fine  with  non-daim;  for, 
knowing  another's  right  to  the  property,  he  throws  away  Ks  money 
voluntarily,  and  of  his  own  free  will ;  and  the  rules  applies  not  only 
to  the  case  of  a  trust,  properly  so  called,  but  to  purchasers  with  no- 
tice of  any  equitable  incumbrance,  as  of  a  covenant  or  agreement  affect- 
ing the  estate,  or  a  lien  for  purchase  money.  But,  if  the  bond  fide 
purchaser  have  not  notice,  he  then  merits  the  full  protection  of  the 
Court,  and  his  title,  even  in  equity,   cannot  be   impeached." 

§  51.  We  have  already  partially  discussed  the  topics  of  Notice 
and  Laches ;  but  it  maj^  be  Tiere  stated,  that  as  between  a  trusted 
and  his  cestui  qui  trust,  no  time  will  bar  the  remedy  when  there 
is  an  depress  trust.  But  this  doctrine,  if  applied  to  construc- 
tive trusts,  would  unsettle  all  title,  and  lead  to  general  in- 
security of  property. 

**  It  is  certainly  true,"  says  Sir  W.  Grant  in  Beckford  v.  Wade,ir) 
"  that  no  time  bars  a  direct  trust ;  but  if  it  Js,  meant  to  be  as- 
serted that  a  court,  of  equity  allows  a  man  to  make  out  a  case  of 
constructive  trust  aJL^i^  distance  of  time  after  the  facts  and  circum- 
stances happened  out  of  which  it  arises.  I  am  not  aware  that  there 
is  any  ground  for  a  doctrine  so  fatal  to  the  security  of  property  as 
that  would  be  :  so  far  from  it,  that  not  only  in  circumstance  where 
the  length  of  time  would  render  it  extremely  difficult  to  ascertain  the 
state  of  the  fact,  but  where  the  true  state   ^   the  fact  _i^  easily  ascer- 

(g)   p.   609.  (r)17Ve».  97. 
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tained,  and  w}ieg%  it  is  perfectly  plear  that  relief  wo\ild  originally  have 
been  given  upon  the  ground  of  constructive  trust,  it .  isi  -Mfuead  4o  the 
party  who,  after  a  long  acquiescence,  comes  into  a  court  of.£quit^-4o 
seek  that  relief." 

§  52.  The  whole  doctrine  has  lately  been  reconsidered  in 
the  cases  of  Life  Association  of  Scotland  v.  SiddalL  Coopa* 
V.  Gree?ie,(«)  "where  Turner,  Jj,  J.  made  the  following  luminous 
remarks  upon  length  of  time,  and  acq^uiescence,  as  affi*onting  the 
remedy  of  a  cestui  qui  trust  against  his  Trustee,  or  Trustee  de 
son  tort, 

"  Length  of  time,  where  it  does  not  operate  as  a  statuary  or  posi- 
tive bar,  operates,  as  I  apprehend,  simply  as  evidence  of  assent  -0£,.afi^- 
quiescence.  The  two  propositions  of  a. bar  by  length  of  time  au4,  Jjy 
acquiescence  are  not,  as  1  conceive,  distinct  propositions  ;  they  constitute 
but  one  proposition,  and  that  proposition,  when  applied  to  a  question 
of  this  description,  is  that  the  cestui  qui  tf-ust  assented  to  the  breach 
of  trust.  A  cestui  qui  trusi^Jshose  interest  is  reversionary  is  not  bound 
to  assert  his  title  until  it  comes  into  possession,  but  the  mere  circum- 
stance that  he  is  not  bound  to  assert  his  title,  does  not  seem  to  me 
to  bear  upon  the  question  of  his  assent  to  a  breach  of  trust.  He  is 
not,  so  far  as  I  can  see,  less  capable  of  giving  such  assent  when  his 
interest  is  in  reversion,  than  when  it  is  In.  possession.  Whether  he  has 
done  so  or  not  isa  question  to  bQ_  determined  on  the  facts  of  each 
particular  case.  The  respondents  relied  much  upon  some  observations 
which  fell, from  the  Master  of  the  BoUs  in  the  case  of  Brown  w,  Ctom 
(ubi  sup.\  seeming  to  import  that  if  a  cestui  qui  trust  knows  of  a  breach 
of  trust  he  is  bound,  although  his  interest  m^y  be  reversionary,  to  take 
proceedings  to  have  the  matter  set  right,  and  will  be  hdd  imrred  by 
acquiescence  if  he  does  not  promptly  do  so.  But  this  broad  proposi- 
tion was  not  necessary  to  the  decision  of  that  case  ;  and  with  all  def- 
erence to  the  Master  of  the  Rolls,  if  he  intended  to  lay  down  the  pro- 
position thus  broadly,  which  I  doubt,  I  am  not,  as  at  present  advised, 
prepared  to  assent  to  it.  It  is  the  duty  of  the  trustee  to  observe  the 
trust,  and  to  preserve  the  property  for  the  benefit  of  those  entitled  in 
remainder  ;  and  I  am  not  prepared  to  hold  that  he  can_be^  permitted 
to  escape  from  the  liability  incident  to  that  duty  simply  by  informing 
the  cestui  qui  trust  that  he  has  committed,  or  intends  to  commit,  a 
breach,  and  he  cannot,  as  I  apprehend,  where  the  trusMs  clear,  throw 

(#)  9  W.  R.  p.  541. 
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upon  the^c^tfi  gui  trust  the  obligation  of  telling  him  what  his  duty 
is,  and  of  cautioning  him  to  observe  it, — thus  involving  the  ^dui  ^ 
trust  in  the  burthen  and  expense  of  those  duties  which  he  has  under- 
taken himself  to  perform.  If,  indeed,  there  is  a  discretion  to  be  exer- 
cised  under  the  trust,  the  trustee  may  *"apply"lo  the  cestui  qui  trust 
for  his  advice  and  assistance  m  Ihe'  'exercise  of  it ;  and  if  the  cestui 
qui  trust  refuses  liis  aid,  he  may  not  be  entitled  afterwards  to  oom- 
plain  of  what  the  trustee  has  ^ne  in  the  exercise  of  his  own  .dgcre- 
tion.  So  again,  where  it  is  doubtful  what  ought  to  be  done  onder  a 
trust,  the  trustee  may  give  notice  to  the  cestui  qui  trust  of  his  in- 
tention to  do  a  piurticular  act  unless  the  cestui  qui  trust  interferes  to 
prevent  S',  and  if  the  cestui  qui  trust  does  not  interfere,  the  Court 
might'  well  hold  that  the  trustee  was  not  liable  for  doing  tiie^ast  ^^^ 
these  alls  cases  in  which  the  trust  is  not  definite  or  precise,  and  I  am 
not  prepared  to  say  that  where  the  trust  is  definite  and  clear  a  breadi 
of  trust  can  be  held .  to.  have  been  sanctioned  or  concmmT  In^by  the 
mere  knowledge  and  non-interference  on  the  part  of  the  cestui  jut  trust, 
before  his  interest  has  come  into  possession.  The  case  of  March  v. 
Russell^  8  My.  &  Cr.  81,  seems  to  me  to  be  a  strong  authority  against 
such  a  proposition.  I  need  hardly  add  that  in  cases  in  which  the 
cestui  qui  trust  has  encouraged  the  trustee  to  commit  the  breacli  of  trust, 
he  must  of  course  be  bound  by  it,  nor  need  I  add  that  the  observa* 
iions  which  I  have  made  are  meant  to  apply  to  cases  of  express  trust, 
and  not  to  affect  the  question  how  far,  if  at  all,  they  may  apply  to 
oonstructive  trusts.  Another  question  whidi  arises  in  cases  of  this  de- 
scription is  what  amounts  to  acquiescence.  Acquieseence,  as  I  conceive,  im- 
parts knowledge,  for  I  do  not  see  how  a  man  can  be  said  to  have  acquiesced  in 
what  he  did  not  know,  and  in  cases  of  this  sort  I  think  acquiescence 
imports  full  knowledge,  for  I  take  the  rule  to  be  quite  settled  that  a 
cestui  qui  trust  cannot  be  bound  by  acquiescence  imless  he  has  been 
fully  informed  of  his  right,  and  of  all  the  material  facts  and  ciraui- 
stances  of  the  case." 

§  58.  No  time  will  bar,  or,  as  it  is  tenned,  sanctily.a^J&aad, 
so  long  as  the  Tfeu3^  remains  concealed.  The  limitation  will 
begin  to  runTronTthe  discovery  of  the  fraud. 

§  54.    As    a    general  rule,   where  the  cestui  qui  trust  reco- 
vers back  the  property  under  such  circumstances^ as  those  men- 
tioned above,  he  will  be  entitled  to  recover  also  the  m^ie_jEeiitB^ 
and  profits;  and  it  matters  not  that  the  character  of  the_£rop^ty 
has  been  altered,  as   where  land  has  been  converted  imto  moneys 
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or    money    into    land.     As  long  as  it  can  be     fauced,   Equily 
will  follow  it.    In  Taylor  v.  PlumerS^)  Lord  Elkriboroucih  said  : — 

"  The^  groduct  of  or  substitute  fen;  the  original  jWog.  atUi  ioltats.  .the 
nature  of  the  thing  itself  as  lon^  as  it  can  be  ascertained  Jto,  be^iiudiu 
and  the  right  only  ceases  when  the  means  of  ascertainment  fail,  which 
is  the  'fease  whett  the  subject  is  turned  into  money,  and  mixed  and 
confounded  in  a  general  mass  of  the  same  description.  The  difficulty 
which  arises  in  such  a  case  is  a  difficulty  of  fact  and  not  of  Iqw,  and 
the  dictum  that  money  has  no  ear- mark  must  be  understood  in  the 
same  way ,^."  el,  as  predicated  only  o7  an  undivided  and  undistingnish- 
able  mass  of  current  money ;  but' irioney^Jkept^in  a  bag,  or  otherwise 
kept  apart  from  other  mpney,  guineas,  or  other  coin  marked  (if  the  fact 
were  so)  for  the  purpose  of  bemg  distinguished,  or  so  for  ear-marked 
as  to  fall  within  the  rule  which  applies  to  every  other  description  of 
personal  property,  whilst  it  remains  ol  the  hands  of  the  Factor  or  his 
general  legal    representatives." 

§  55.  Several  very  beneficial  Acts  has  been,  paaaed  in  Eng- 
land with  refereofie  to  the  jpaanagem^it  of  trust  estates.  But 
aa  they  are  not  extended  to  this  country,  it  is  unnecessary  to 
do  more  than  mention  them  here.  Such  are  13  and  14  Vic.  c. 
60  ;  15  and  16  Vic.  c.  55  ;  22  and  23  Via  a  35  ;  and  23  and  24 
Vic  c.  145.  There  is  a  useful  Act  for  the  appointoaent  of  dficial 
trustees  by  the  Indian  Supreme  Courts  Act  "XVlI  of  .1840, 
but  as  this  does  not  extend  to  the  Company's  Courts,  it  is  nqt 
necessary  to  consider  its  details. 

§  56.  Of  coOTS^^Eqxdty  will  not  sanction  any  trust  created 
for  defeating  the  Law,  or  against  the  policy  of  the  Law.*    Such 


(0  8  M.  and  S.  675. 

*  Contracts  against  the  policy  of  the  Law  have  been  already  considered.  See 
Ante  p.  265.  And  as  to  a  man  settling  property  in  trost^  on  his  marriage,  on  himself 
iUl  baokruptcy,  insolvency,  alienation,  and  then  upon  trust  to  pay  his  wife,  see 
Loekyar  v.  Savage^  2  Str.  947  :  on  which  Wood,  V.  0.  in  Kmght  v.  Brown,  9  W.  R. 
516,  made  the  following  remarks :  "it  was  settled  by  a  series  of  authorities  beginning 
with  Loekyer  y.  Savage,  2  Strange  947t  that  in  the  case  of  bankruptcy  where  a  person 
limited  his  own  property  to  himself  for  life  with  a  provision  that  it  was  to  go  over 
in  case  of  his  bankruptcy,  such  a  limitation  was  void  as  against  his  assignees,'  upon 
the  principle  as  expressed  by  Lord  EUion,  who  regretted,  however,  that  he  was  un- 
able to  assist  the  wife  (see  Higinbotham  v.  Holme,  19  Yes.  88),  that  the  policy  of  the  law 
was  not  to  be  defeated  by  the  prospective  act  of  the  individual  In  Ireland  the 
doctrine  had  been  extended  to  insolvency,  but  he  did  not  find  a  single  case  which 
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in  England  are  trusts  in  Mortmain  :  trusts  for  creatingj)erpetuities, 
and  the  like ;  and  when  a  trust  is  created  with  such  an  oh^- 
ject,  the  Court,  writes  Mr.  Lewin,  will  neither  enforce  the  trust 
in  fitvour  of  the  pai-ties  intended  to  be  benefited,  nor  will  assist 
the  settler  to  recover  the  estate. 

Thus  in   Cottington  v.   Fletcheri^)  before  Lord  Hardvncke,   a 
papist  had  assigned  an  advowson^to  A  B,  for  a  term  ol^^ninety- 
nine    years,    for  the    purpose    of^evadmg    the*  statutes   which 
vested   in  the   two   universities   presentations   of  .livings  in  the 
gift  of  papists.     The   grantor   afterwards  conformed  to  the  Pro- 
testant  religion,  and   filed   a  bill   against   A  B,  playing   a  dis- 
covery of  the  secret  trust.     The  defendant  pleaded  the  Statute 
of  Frauds,  by  which  all  declarations  oY  trust  are  required  to  be 
in  writing,  but  admitted  by  his  answer  for  what  purposes  the 
assignment  had  been  mada     Lord  Hard/mcke  held,  that,   if  the 
plea  had  stood    by  itself,    it  might    have    been    good  enou^, 
but,    coupled    with    the    answer,   which    was  a  full  admission 
of  the  fisujts,  it  ought  to  be  overruled  ;  but  his  Lordship  added,. 
"  If  the  defendant  had  demurred    to   the    bill,   it  might  have 
been    of  a    different    consideration ;    for,     as     the     assignment 
was  done  in  firaud  of  the    law,    he  doubted    at  the    hearing, 
whether  the  plaintiff"  could  be  relieved,  such  fraudulent  convey- 
ances being  made'absolute  against   the  grantor.''    The  opinions 
of  Lord  Eldon  are  expressed  in  the  following  remark  upon  this 
case : — "  Lord  Hardwicke,"  he  oberved,  "  is  made  to   say,  that, 
upon  the  admission  of  the  trust  by  the  defendant,  he  would  act, 
I  do  not  know  whether  he  did  act  upon  it,   but  it    is  ques- 
tionable whether    he  ahaiUd,    for    there    is  a    great  difference 

had  gone  beyond  that.  In  a  note  to  Wilton  y.  Oreenwood^  1  Swan.  p.  481,  the  law 
was  thoB  stated  : — "  The  general  distinotion  seems  to  be  that  the  owner  of  property 
may,  on  alienation,  qualify  the  interesi;  of  Ips  %lience  by  a  condition  to  take  effect 
on  bankruptpy  ;  bat  cannot,  by  contract  or  otherwise,  qualify  his  own  interest  by 
a  like  condition  determinii^  or  controlling  it,  in  the  event  of  his  own  bankruptcy, 
to  the  disappointment  or  delay  of  his  creditors ;  the  jes  ditponendi^  which  for  the 
first  purpose  is  absolute,  being  in  the  latter  instance  subject  to  the  disposition  j^v- 
viously  prescribed  by  law." 

The  poUcy  of  the  Iftw  cannot  be  circumvented  by  a  trick  ;  on  which  princi^Je  it 
^vas  decided  in  Brooke  v.  Brooke^  7  Jur.  n.  s.  422  tiiat  the  English  law  forbidding^ 
marriage  with  a  deceased  wife's  sister  could  not  be  evaded  by^e  parties  going  to 
Denmark  and  getting  married  there,  where  such  marriages  are  legaL 

(u)2Atk.  166. 
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between  the  case  of  a©  hdr  coming. .to  ha. relieved  agairgj^  Jtte 
act  of  his  ancestor  in  fotudjjf  the  law^  and  ,QfL.ft_man  coming 
upon  his 'own  act  under  such  circumstances.  It  is  said  it  might 
be  different,  |f  Jt^  had  come  on  upon  doRuirrer.  Lord  Ha/rd- 
mdce  means  to  say,  that,  if  the  defendant  admits  the  trust, 
though  against  the  policy  of  the  law,  he  would  reUeva;^but 
if  he  does  not  admit  the  trust,  then,  the  plaintiff  stating  he 
had  been  guilty  of  a  fraud  upon  the  law  to  eizade  the  provi- 
sion of  the  legislature  to  which  he  was  bound  to  submit,  and 
coming  to  equity  to  be  relieved  against  his  awxx  act,  and  the 
defence  also  being  dishonest,  the  Coiirt,  between  -the  two  species 
of  dishonesty,  would  not  act,  but  would  say,  Let  the  estata  lie 
where  it  falls.;W 

The  distinction  here  taken  by  Lord  Hldon  between  a  bill 
filed  by  the  author  of  the  fraud  himself,  and  by  a  person 
taking  through  him,  but  not  a  party  to  the  fiuud,  is  supported 
by  other  authority,  (w^)  and  may  be  illustrated  by  the  two 
following  eases,  both  arising  out  of  the  same  transaction,  the 
one  before  Lord  Redeadale,  and  the  other  before  Lord  Mem- 
Tiers  : — 

John  Brown,  a  trader  in  partnership  with  his  brothers 
WiUiaTn  and  Thomas,  resolved  on  commencing  business  as  a 
banker ;  and,  for  the  purpose  of  avoiding  the  penalties  of  the 
statute  against  a  banker's  tradi^,  he  assigned  all  his  interest 
in  the  mercantile  concern  to  his  brother  William  in  trust  for 
himself;  and  William  executed  a  declaration  of  trust  accord- 
ingly. Shortly  afterwards,  William  also,  intending  to  enter  in- 
to a  banking-house,  prevailed  on  Thomas  to  become  trustee 
both  for  himself  and  John,  for  their  respective  shares  in  the 
partnership.  WiUam  Brovm  died,  and  Thomas  Brown,  the 
trustee,  became  bankrupt  The  legatees  of  WiMami  filed  a  bill 
against  the  assignees  and  others  to  have  the  benefit  of  the 
secret   trust,  and  liord  BedesdaXe  said,   "I  will  not  enter  into 

(v)  MiiklesUm  v.  Brown,  6  Yes.  68 ;  and  aee  Chaplin  y.  CkapUn,  8  P.  W.  233  ; 
HamOion  v.  Ball,  2  Ir.  Eq.  Rep.  191 ;  Orovea  y.  Groves,  8  Y.  &  Jer.  163. 

{w)  MatihewY.Hanbury,  2  YersL  181 ;  BrackefUmry  y.  Brackenbury,  2  J.  &W.  391; 
Miles  V.  Dumford,  2  Mao.  &  Gord.  643;  and  see  PhiUpottay.  PkUXpoUs,  10  Com.  B. 
Rep.  85 ;  Orovea  v.  Groves,  3  Y.  &  Jer.  163.  See  a  dassifioation  of  the  cases  in  refer- 
ence to  cohabitation  bonds,  3  Mac  &  Gor.  note  (c),  page  100* 
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the  questioiv  whether  WUliam  might  not  have  compelled 
Thomas  to  account  with  him  as  trustee,  if  he  had  brought  a 
bill  in  his  lifetime;  but,  as  between  the  creditors  and  legatees 
of  WiUiam  (on  the  one  side)  and  Thomas  (on  the  other),  there 
is  no  doubt,  in  point  of  conscience,  Thomas  was  bound  to  coa- 
sider  this  a  trust  for  them ;  and  accordingly  he  does,  after  the 
death  of  William,  aclqiowledge  himself  to  be  a  trustee.  I 
remember  a  case,  where  a  person,  who  was  executor  to  a 
smuggler,  on  being  called  on  to  account  for  the  estate  of  the 
testator,  endeavoured  to  avoid  a  considerable  part  oi  tiie  amount* 
by  saying  that  they  were  smuggling  transaetions,  on  whidi 
the  Courts  could  not  allow  any  action  to  be  maintamed.  The 
answer  wafi^  All  that  died  with  the  smuggler;  he  could  not 
have  himself  sued,  but  his  executor  shall  not  jet  _up  that  as  ji 
defence  against  his  creditors  and  legatees,"  (^) 

Afterwards,  John  Brown  himself  filed  a  bill  in  Chancery  to 
have  the  benefit  of  the  trust ;  but  Lord  Mammas  said,  "  The 
bill  in  this  case  is  brou^t  by  John  Brown  hims§lC.ajtid  I  am 
quite  clear  that  he,  cannot,  recover  ;  and,  as  he  has  endeavoured 
to  make  this  Court  ancillary  to  his  plan  for  evading  the  pro- 
visions of  a  positive  law,  I  must  dismiss  the  bill  with  co6ts.''(sr> 

§  57.  Where,  however,  the  trusi,  *^^"f?;^"^^^<''fffii],  «^^  t^^^^ 
fore  inoperative,  is^qt  tainted  with  fi:uud,  tKe  Court, m^  gi'&nt 
relief  even  to  the  settlor.  Thtis,  A  settled  personal  progerty 
upon  B  and  C,  and  such  other  ilTegitiinate  children  of  D  as 
should  be  thereafter  born,  if  they  respectively  attained .  tha  .aga 
of  25.  B  and  C  died  under  25,  but  other  children  were  bom* 
and  then  A  filed  a  bill  for  the  retransfer  of  the  fuiid^  and  tl^n^ 
being  no  fi:uud  on  the  part  of  the  settler    it  was  so  directeAfe) 

§  58.  Breach  of  Trust  is  punishable  criminally  imder  Act  XIII 
of  1850,(<<)  but  it  has  been  held  that  the  party  injured  may  main- 
tain a  civil  suit  without  prosecuting  imder  that  Act.  See  App.  97 
of  ISSa  Mad.  S.  R  of  1859,  p.  258,  and  see  Ante  p.  122,  Note  (cJ). 

(a^  Joy  T.  CimphM^  T  Sdt  ALet  328,  see 335,  339. 
M  OttOy  ▼.  Brown,  1  B.  ft  B.  860. 
{z\  WUbimmmv.  WilUnwrn,  1  Y.  &  G.  Ch.  657. 
(a)  And  now  in  England  by  20,  21,  Vic.  C.  54.  See  also  5  Jnr.  n.  s.  pt.  2,  p.  481. 
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GUARANTIE. 


**  Pro  eo  qui  prowUitit^  ioUnt  alii  obligari,  qui  fidejuuorei  appellanlur; 
quoi  hominei  acc^ere  soltnt  duai  curaai  ut  dUigetiMua  ubi   catUum    «/." 

Institutes,  L.  III.  T.  XX. 

§  1.  A  guarfa^Q  i|  a  paPOTnise  to  ajoswcx  for  the  payment  of 
some  debt,  or  the  perfonnance  of  some  duty,  in  case  of  the  fSsujl* 
ure  ^another  person,  who  is  himself  ii^.  the  first  jjieteJpce^lMihle 
to  such  payment  or  performance.  The  debtor  is  primadXy.  liable, 
the  surety  secondarily  ;  his  promise  to  pay  is  only  m,£Yent-of 
the  debtor  not  paying  or  performing  his  contraci*  But  the  lia- 
hiUty  of  the  Surety  arises  immediately  upon  the  breach  of  promise 
or  contract  by  the  Principal ; .  and  it  is  not  necessary  then  fof^  the 
Creditor  to  resort  in  the  first  instance  to  his  remedy  at  law  against 
the  principal  creditor ;  he  may  forthwith  sue  the  Surety  :  who 
has  his  subsequent  remedy  over  against  his  own  principal  It 
seems  to  have  been  considered  otherwise  in  a  Madras  Cos^  (5)  in 
which,  it  was  held  that  the  creditor,  having  another  security  fi*om 
the  principal  debtor,  was  compelled  to  exhaust  that  before  his 
right  against  the  Surety  arose.  But  certainly,  according  to  the 
Law  of  England,  the  Surety  is  liable  to  be  sued  in  the  first 
instance  ;  and  the  form  of  pleading  throws,  as  often  occurs,  much 
light  on  the  state  of  the  Law.  In  suing  a  Surety,  it  is  not 
even  necessary  to  aver  that  the  principal  creditor  has  not  paid-f- 

*  Some  confusion  is  likely  to  arise,  unless  we  reoolleot  that  in  gBarantee  transactions 
the  parties  ate  spoken  of  by  different  names  with  reference  to  their  rdation  to  each 
other.  Thus  the^ori^iuil  transaction  is  between  two  parties  who  stand  to  each  other 
as  Creditat  ondD^bfor.  When  the  Surety  appears  upon  the  stage,  he  is  alsg  A  d^ftor 
to  the  original  OreditoTy  hut  he  is,  or  may  be,  a  Creditor  to  the  ^arty  for  whom  he 
gives  the  guarantee.  As  1>etw€f3n  ^ese  two  again,  the  one  is  Principal^  the  other 
Surety,  But  the  transaction  requires  three  parties,  who  may  be  designated  or 
remoubered  as  Creditor,  Principal,  and  Sur^, 

(a)  8^  of  1856,  S.  Rep.  for  1857,  p.  126. 

t  So  in  an  old  case  in  BolU^s  Abridgment,  Vol.  2,  p.  19S,  it  is  laid  down  in 
the    quaint  l^al   ^iraseology    of   the   day—"  ^e   A*  9oit   Mge   aU  B.  en  un 
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§  2.  This  is  a  contract  in  which  uberrima  fides  is  looked  for. 
It  was  thought  at  one  time  indeed  that  there  was  something' 
peculiar  in  the  contract  of  Guarantie,  wEich  compelled  the  same 
amount  of  disclosure  as  is  required  in  Insurance  "cases,  where  am/y 
omission  to  disclose  vitiates  the  contract,  if  it  be  of  a  circum- 
stance which  might  influence  the  judgment  of  the  insurer.  See 
Ante  p.  236.  This  was  expressly  held  by  Lord  Truro  in  Owen 
V.  Homan,V>)  but  this  doctrine  was  not  acquiesced  In  "by  tiie 
House  of  Lords,  where  the  case  was  carried.  W  In  the  case  of 
Hcumilton  v.  Wateon,W  Lord  Campbell  said, 

"  The  question  is,  what,  upon  entering  into  such  a  contract,  ought  to 
be  disclosed?  And  I  will  venture  to  say,  if  your  Lordships  were  to 
adopt  the  principle  laid  down  and  contended  for  by  the  appellants  couBsel 
here,  that  you  would  entirely  knock  up  those  transactions  in  Scotland  of 
giving  security  upon  a  cash  account,  because  no  bankers  would  rest  satis- 
fied that  they  had  a  security  for  the  advance  they  made,  if ,  as  it  is  con- 
tended, it  is  essentially  necessary  that  every  thing  should  be  disclosed 
by  the  creditor  that  is  material  for  the  surety  to  know." 

The  North  British  As&araTice  Co,  v.  Lloyd^M  also  establishes 
the  principle  that  in  the  absence  of  fraud,  the  omission  to  dis- 
close will  not  vitiate  the  contract.  There  Sir  Thom/ia  Brandoer 
obtained  from  the  plaintifi&  (an  Assurance  Company)  a  loan 
of  £10,000  for  a  certain  period,  on  the  deposit  of  shares,  he 
agreeing  to  give  further  security,  or  pay  off  a  portion  of  the  loan, 
in  the  event  of  the  value  of  the  shares  becoming  depreciated 
below  a  certain  sum.  At  the  period  for  repayment  such  depre- 
ciation had  taken  place,  but  the  loan  was  renewed  for  a  frirther 
period  on  the  same  terms,  on  the  deposit  of  additional  shares,  at 


obUgation  de  402,  pur  payment  de  202,  per  le  condition  al  un  jour,  df  A.  ue  eeo 
pay  mes  foie  eloign,  imiU  que  B,  ne  paU  aver  ton  debt;  Jwr  que  €•  tm  eUramget 
en  eontideration  que  B.  vciU  doner  aluy  wn  certen  quanUty  de  herrings,  ^  ^foiit 
auei  faier  a  luy  un  letter  ^aUumey  a  fuer  le  dit  MigaUan,  aamoM  S  pesomiae 
al  B.  a  garranter  le  dit  202.  tU  B.  En  ceet  case  en  tin  action  fur  ceet  promiat 
e$8  bon  assignement  d^un  breach  que  il  ad  fer/orme  le  coneideraUon,  ds  que  (7.  nad 
pcde  a  luy  le  202.  ians  dire  que  A.  neluy  pale  ou  queil  ne  suit  able  a  ceopaier, 
ear  le  garrantie  esseanl  persnaU,  <b  Penteni  per  assignement  del  obHgaiion  appieri 
que  il  doit  pater  le  deibt  sans  c^cun  referrenee  al  A.  Midi,  7  Car*  B,  K  enter 
MichaeU  et  Garden  adjudge,  ceo  esseant  move  en  arrest  de  judgmenL'* 

(6)  15  Jur.  339.  (d)  12  Q :  and  Fin.  J09. 

(c)  17  Jut  :  861.  {e)  1  Jur.  n.  s.  p.  45. 
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the  acceptance  of  James  BraTicker,  the  brother  of  the  principal 
for  £2000.  Before  the  jexpuution  of  the  renewed  period,  Jcmves 
BnmckeTy  the  brother  applied  to  the  plaintiffs  to  Xej^eleased  on 
obtaining  the  guaraniee'^f  the  defendant  and  three  other  per- 
sons for  £500  eacET  The  plaintiffs  assented,  and  a  guamntee 
was  drawn  up  by  their  solicitor,  not  referring  to, the  a9C$03tance, 
but  reciting  tne  consideration  for  the  guarantee  to  ttie  original 
loan,  and  the  plaintiffs  agreeing  not  to  require  any  farther 
security  in  the  event  of  the  depreciation  of  the  shares,  as  pro- 
vide? for  J)y_  the.  original^  agreement.  The  defendant  had  no 
notice  of  the  transaction  between  the  plaintiflfe  and  Jcmies 
Brancker.  In  an  action  upon  the  guarantee,  the  defendant  con- 
tended that  he  was  not  liable,  because  he  had  not  been  inform- 
ed that  his  security  was  required  as  a  substitution  for  the  se- 
curity of  James  Brancker,  a  circumstance  which  might  have  in- 
duced him  to  make  inquiries ;  and,  indeed,  the  defendant  swore 
at  the  trial  that  if  he  had  known  this  fact  he  woidd  not  have 
become  responsible.  It  was  further  urged  that  the  recital  of  the 
guarantee  was  incorrect,  and  did  not  disclose  the  real  state  of 
the  &ets  and  the  true  object  of  the  principal  and  that  in  effect  a 
legal  firaud  had  been  practised  upon  the  defendant.  The  Jury 
found  that  the  substitution  of  the  security  was  not  a  circumstance 
material  to  be  disclosed  ;  and  the  Court  held,  that  even,  if  it 
had  been  material  the  mere  non-disclosure  of  it  woidd  not 
affect  the  defendant's  liability ;  that  nothing  short  of  actual 
fraud  woidd  be  sufficient  for  that  purpose  ;  and  that  the  con- 
cealment, to  be  available  by  the  surety,  must  have  been  made 
with  a  fraudulent  intent.  In  the  course  of  the  argument 
Panrke,  B.  said, 

''I  deny  that  there  is  any  such  rule  established  as  that  the  creditor., is 
bound  to  disclose  every  fact  that  might'"Tffect  the^  surety.  Nothing 
short  of  actual  fraud  will  do.  If  it  were  otherwise  no  person '^^ould 
safely  take  a  guarantee.  According  to  the  position  contended  for,  the 
sureties  covld  never  be  changed  without  letting  the  fresh  sureties  know. 
A  very  able  treatise  by  an  AJnerican  Jurist  shows  that  it  is  hy  usage 
of  trade  thalTverf  thing  in  cases  of  assurance  must  he  disclos^,  and 
that  it  does  noT  rest  on  the  ground  p{  fraud." 

And  in  delivering  judgment  PoUock,  C  B,  said, 

'^  It  is  not  a  correct  proposition  that  the  same   rule  prevails  in  case 
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of  guarantees  as  in  assurance  on  either  ships  or  lires^  in  which  it  is 
a  ^settled  rule,  no  doubt,  that  all  the  material  circumstances  Inowh  to 
the  "assured  are  to  be  disclosed,  though  thexe  should  be  no  fi^i^^in 
the  concealment.  It  is  a  peculiar  doctnne  applicable  to  contract  of  as- 
surance, in  which  in  general  the  assured  knows,  and  the  underwriter  does  not 
know,  The  circumstances  of  the  voyage,  and  of  other  matters.  All  the 
cases  have  been  decided  over  and  over  again  to  be  On  the  same  foot- 
ing as*^  actual  fraud, '  and  not  oonstractive  fraud.  But  that  the  mere 
relationship  of  creditor  and  surety  requires  in  aU  cases  a  fiill  dtsdosure 
of  aU  material  «tPoumstanoes  was  distinctly  denied  by  the  Hottse  of 
Lords  in'tiie  case  of  EamiUon  vV  WaUon  (12  cl:  &  Fia.  l59).  T6e 
non-disclosure  ^  the  circumstanoe  of  the  change  of  leountj^^i^jszexujf  it 
had  been  material,  would  not  have  vitiated  the  guarantee,  unless  it  had 
been  fraudulently  kept  back." 

So  in  Wythea  v.  LabouchereCf)  it  was  Held  that  a  conceal- 
ment on  the  part  of  a  creditor  must  be^otppme  material  part 
of  the  transaction  itself  between  the  creditor  and  his  debtor,  to 
which  the  suretyship  relates,  and  there  is  no  logal  obligation  on. 
the  part  of  fEeCTcditor  to  disclose  to  the  intended  surety  mat- 
ters affecting  the  general  credit  of  the  debtor,  or  any  other  circum- 
stances imconnected  witli  the  particular  transaction. 

And  in  Pledge  v.  BuaeCff)  it  is  settled  that 

"  Th^e  must  be  s(»nethittg  amounting  to  fraud  to  enable,  a  surety  to 
«ay  tliat  he  is  released  from  his  eoniract  on  account  of  miareprese&ta- 
tioos  or  conoealment." 

The  result  of  tjie  cases  therefore  is,  that  the  contract  of  Guar- 
antie  or  Suretyship  does  not  differ  fitmi  the  ordinary  wile  ot 
contracts  (ottier  than  Insurances)  by  which  the  necessity  of 
representations  and  disclosures,'"and"  their  quality,  fire  judged  o£ 
Of  oouree  any  wilful  mifiorepresentation  of  a  mateaM  lact  voids 
the  contract;  as  to  which  see  the  observations  on  misrepresenta- 
tion and  fraud  generally.    Ante  p.  208,'^4,  242-249. 

§  3.  Much  learning  upon  the  /om  of  guarantee  it  is  super- 
fluous to  notice  here.  The  Statute  of  Frauds  and  the  9th  Geo : 
4,  c.  14,  known  as  Lord  TenterderCs  Act,  require  the  contract  to 
be  in  writing,  aTuZ  to  show  the  consideration  as  well  as  the  pro- 

(J)  5  J.  B.  I.  p.  499.  (s4  6  Jnr.  iL  8.  699. 


FORM  OF  GUARANTIE.  369 

mise.     The  leading  cases  are  given  below.  Those  Statutes  dp..]aot 
extend  to    other  than  British  subjects.     By  the  Mercantile  Law 
AmenaSimt  Act,  19  20  Vic.  c.  97,  s.   5,  it  is  now  no  longer  neces- 
sary that  tiie  consideration  should  appear  upon  the  feee  of  the  in- 
strument, much  injustice  having  been  the  consequence  of  the  earlier 
enactments.    According  to  the  Hindu  Law,  all  contracts  may  be  by 
worcT  of  mouth  ;  of  course,  the'  degree  of  credit  which  the  Court 
will  jMty^to  an  alleged  guarantee  will  differ  much,  where  it  is  as- 
serted*" to   have   been  merely  parol,  and  where  it  is  testified  by 
some  writing  by  We  party  to  be  charged  ;  but  that  consideration 
falls  under  the  province  of  the  Law  of  Evidence.  Occasionally  the 
Judge  in  the  interior,  and  especially  on  the  coast,  where  seaports 
and  TSgGsh  merchants  are  to  be  Tound,  may  have  guarantees'to 
decide  upon,   where  both,  parties  are  British  subjects, "or  where 
the  Defendant  is  such  :  (and  the  law  of  the  Defendant  alwa^s^p::. 
vems  jeach  case.)   There,   the  Court  will  have  to  consider  the 
effect  of  the  Statutes  above  alluded  to  ;  for  every  British  sub- 
ject "takes  the  Statute  of  Frauds  about    with    him,  and  Lord 
TervterdeTi^ 'SSi  lisk  been  expressly  extended  to  cases  governed 
in  tids^imtry  by  English  Law,   by  Act  XIV  (rf  1840.     But 
as  I  do  noF"  profess  to  write  for  exceptional  cases,   and  every 
judge  ought  to  have  the  ordinary  text  books  at  hand,  it  will 
be  s^^cient  to  refer  him  to    the  leading  cases 'of    Bi/rkmyr  v. 
Darnell.   1   Sm :  L.  C.  p.   224  and   Wmn  v.  Fatter*,  2  Sm  :  L. 
C  p.  191.    Smith's  Mercantile  Law,  p.  438 — 448.    Smith  on  Con* 
tracts,  p.  42.  Ghittyon  Contracts,  p.  445.     It  must  suffice  hei^  to 
point"out  that  the  party  guaranteed,  L  e.  the  party  in  suppoii 
of  whose  credit  the  guarantie  is  given,  will  continue  liable  to  hia 
creditOT,  though  his  surety  be  discharged.     The  Statute  applies  only 
to  collateral  engagements,  and  where  the  original  debt  is  extiii- 
guishecThy  anew  undertaking,  the  imdertaker  becomes  principal, 
not  surety.     Only  where  the  original  debt  is  not  exti/ngwidked  does„ 
the  relation  of  Surety  arise. 

§  4.  Among  the  ordinary,  transactions  ^^ich  give  r\m  to  guaran- 
ties may  be .  „nientioned  an  undertaking  to  pay  the  debt  of 
ariiother  when  money  has  been  lent,  or  goods  sold ;  or  to  see 
the  creditor  mid  where  money  is  about  to  be  lent,  or  goods 
about  to  be  sold :  guarantees  for  the  completion  of  unfinished 
Tvork,  guarantee  of  debt  in  consideration  of  a  forbearance  to^sue, 
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or  to  distrain ;  the  abandonment  of  lien,  or  release  from  arrest ; 
guarantees  for  faithful  discharge  of  duties  by  public  officers,  clerks, 
and  the  like.  But  it  is  evdent  that  the  occasions  on  which  guaran- 
ties arise  must  be  very  various.  "   ""     *" 

§  5.  Questions  frequently  arise  upon  the  eaieTit  of  the  Surety's 
liability.  This  must  be  decided  by  the  construction  of  the  parti- 
cular contract  and  circumstances  in  each  case.  But  the  dispute 
generally_arises  as  to  whether  a  guarantee  embraces  m^^ffian 
one  particular  transaction,  or  as  it  is  called,  whelier  it  is  a  ccm- 
tinuing  guarantee.  A  guarantee  "  of  any  debt  that  A  may  con- 
tract m  his  business  as  jeweller,  not  exceeding  £100  ,«^r  this 
datCj^jrenders  the  Surety  liable  to  the  extent  of  £100  contracted 
from  time  to  tvme.  It  is  a  sort  of  floating  liability  to  cover  £he 
balance  at  all  times  up  to  that  amoimt ;  not  merely  a  promise 
which  ceased  to  be  effectual  fr^m  and  after  the  moment  when 
A  first  conia:acted  a  debt  of  £100,  and  reduced  or  liquidated  it. 
The  plain  rule  for  deciding  such  questions  has  been  stated  by 
Lord  EUeriborough  in  Merle  v.  WilUAf*) 

*'  If  a  party  means  to  confine  his  liability  to  a  nngle  dealing  he 
should  take  care  to    say  so.^W 

§  6.  The  methods  by  which  a  surety  may  be  discharged 
are  so  compendiously  stated  by  Smith  in  his  MeroourvtiU 
Law,ii)  that  I  cannot  do  better  than  give  the  passage  in  full ; 
giving  the  latest  cases  by  way  of  note. 

"  K  the  creditor  discharge  the  principal,  or  enter  into^anyagreement 
with  him,  by  which  the  surety's  situation  is  altered  (ot^  the  woraeC^ 
or  which  would  render  a  proceeding  against  ^he  surety  a  frauds  j^pon  the 
principaU.he  discharges  the  surety;  for  instance,  it  he  agree  to  give  time 
to  the    principal  :(0  for    then,    if  he   forbear  proceeding    dormg.  ihe~  time 

(h)  2  Cam.  413. 

(»)  The  Surety  need  not  say  this  in  express  word,  but  the  instrument  must  admit 
of  no  other  oonstmctioo.    Re  Medews  Trust  26.  Bear.  588. 

0*)  p.  460. 

ife)  Semble  that  if  a  creditor  release  by  deed  one  of  his  sureties  who  are  Johitly  aad 
severally  liable,  ike  other  is  also  disohaiged.    JSvans  v  Bremridge,  2  Jur.  n.  s.  134 

The  dicta  to  the  contrary  in  Ex  parte  Oifard  6,  V  ee.  805  have  not  boen  islQsiXfid^ 

(2)  This  does  not  apply  when  the  agreement  to  give  time  is  made  with  a 
stranger.  Fraser  v.  Jordan^  3  Jur.  n.  s.  1054.  Moreover,  it  is  not  eveiy  alteratioii 
ol  his  position  by  the  act  of  his  creditor  which  dischaiges  i&e  surety.  To 
have  this  efTect,  the    alteration  must  be  such  as  interferes  for  "a  time  with  his 
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given,  ^wrongs  the  surQtY^^by^rolonging  his  responsibility;  while,  on  the 
other  hand,  if^he  proceed  against  the  surety,  he  gives  him,  a  remedy  over 
against  the  principal,  and  thus  exposes  the  latter  to  proceedings,  contrary 
to  the  faith  of  lus  agreement.  So,  if  he  substitute  a  new  agreement  instead 
of  that  for  the  performance  of  which  the  surety  was  responsible.  But  the 
surety  will  noT  belffscharged  by  mere  forbearanoCjjW  unless,  indeed,  tfe§re  be 
some  stipulation  7n~!He  guarantee  binding  the  party  guaranteed  to  use 
due  diligence  against  the  principal,  nor  by  acceptance  of  a  collateral  se- 
curity, nor  if  he  liimself  have  agreed  to  the  indulgence  given  the  prin- 
cipal, or  have  subsequently  assented  to  it.  And,  even  where  the  cre- 
ditor has  altogether  rdeased  and  discharged  the  principal^  still,  if  the 
surety  have  expressly  consented  to  remain  liable,  his  liability  will  con- 
tinue.W  If  the  creditor  omit  to  perform  imj  condition,  express  or  im- 
plied, imposed  upon  him  by  the  guarantee,  the  surety  will,  of  course, 
not  be  liable.(o)  And  fraud,  for  instance,  the  concealment  of  some  -ma« 
terial  part  of  the  principal's  original  cpntrect  iroin  the  surety— vitiates 
and    avoids  lus  engagement.    The  principle  to  be   drawn  from  the  cases. 


remedy  ^gonst  the  yrincipai  debtor.  Tucker  v.  Laing^  2  Kay  H.  J.  745.  Thus, 
releasing  or  compoonding  with  the  debtor,  renewing  bills,  withdrawing  execa- 
tion  without  the  surety's  knowledge,  will,  ^operate  as  a  discharge  of  the  surety ; 
or  if  the  creditor  loses  or  lets  securities  get  into  the  hands  of  the  debtor,  the 
sorety  will  h^  discharged  to  the  exteniu^Qf  such  security.  Taking  a  further 
aeearity  from  iJie  debtor,  after  the  conteu^  of  suretyship,  will  not  discharge. 
Gordon  v.  Calvert^  4  Russ.  581  :  unless  the  second  be  in  sati»f action  of  the 
first  security,  Clarke  v.  Henty,  3  Y.  &  C.   Ex.  C.  187. 

(m)  See  Strong  v.  Foster,  17  C.  B.  201.  S.  C.  25  L.  J.  C.  p.  106  and  in  7%«  MuUud 
Loan  Fund  Anodation  v.  LudloWf  5  Jur.  n.  s.  p.  388.  when  money  ia„  Jzprrowed 
on  the  security  of  a  bill  of  sale  of  the  bprrower^s  good«^  jtog^er  with  fk  .promittoiy 
note  for  the  amount  of  the  loan,  signed  by  him  and  a  third  person^  psyshlfiLjby 
instalments,  the  whole  of  the  residue  unpaid  to  become  due  upon  default^  in 
payment  ci  any  instalment;  and,  default  being  made,  the  lender^ t^e»  and 
sells  the  goods,  and  then  sues  tiie  third  person  fpr  the  bidance ;  it  is  a  good  and  equit- 
able defenoe  for  him  to  set  up,  that  he  signed  the  promissory  note  as  suretyjnficely,  to 
the  knowledge  of  the  plaintiff  and  that  the  goods  would  have  suf&ced^  if  properly  sold, 
to  satisfy  the  whole  daim  of  the  pUuntifl^  jet  by  his  negligenoe  and  misQQndnct  oi4he 
sale  a  loss  was  occasiened. 

(n)  In  giving  time  to  the  debtor,  the  creditor  may  reserve  his  rights  against  the 
surety,  and  it  seems  that  notioe  of  such  reservation  need  not  be  imparted  to  the  surety, 
Jfyic  V.  jBo^«<T  De.  G.  M.  &  O.  408. 

(o)  So  a  surety  who  has  contracted  to  become  so  on  the  understanding  that  he  is  to 
be  oo-snrety  with  another,  is  whoUy  released  in  Equity,  if  the  intended  co-surety  does 
sot  ezemt^  Evans  v.  Bremridge,  2  Jur.  n.  s.  311.  So  in  the  General  Steam  Nam- 
gation  Company  v.  RolL  6  Jur.  n.  s.  801  :  Where  a  surety  contn&ts  with  A  on 
behalf  of  a  prineipal,  the  withdrawal,  by  arrangement  between  A  and  the  principal, 
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"  said  lindai,  C.  J.,  delivering  the  judgment  of  the  Court  in  Stone  y. 
CampioH,  we  take  to  be  thlsT  that,  if  with  the  knowledge  or  ^sent  of 
the  creditor  any  material  part  of  the  transaction  between  the  (^editor  and 
his  debtor  is  misrepresented  to  the  surety,  the  misrepreimialioi  being 
such,  that,  but  for  the  same  having  taken  place,  either  the  suretyship 
would  not  have  been  entered  into  at  all,  or,  being  entered  into,  the  ex- 
tent of  the  surety's  liability  might  be  thereby  increased,  the_je^ji^  so 
given  is  voidable  at  law  on  the  ground  of  fraud.' *(p)  . 

§  7.  But  where  the  creditor  releasea  the  principal,  on  a  repre- 
sentation of  the  surety,  which  turns  out  to  be  founded  in  mis- 
take, though  not  to  the  surety's  &iowledge,  the  surety  cannot 
claim  the  benefit  of  the  doctrine  tlbiat  the  release  of  the  prin- 
cipal releases  the  surety.  Scholjleld  v.  TemplerM)  It  would  be 
otherwise  where  the  creditor  releases  the  debtor  through  some 
mistake  of  his  own.     There  the  surety  is  discharged. 

§  8.  So  careful  is  the  Law  to  protect  a  surety  from  any 
further  liability  than  what  he  voluntarily  incurred  and  iu- 
tended  to  incur,  that  even  when  the  situation  and  responsibility 
of  his  principal  have  been  altered  or  extended,  not  by  the  act  of 
the  creditor,  but  of  the  Law  itself,  as  where  an  Act  offaf- 
liament  has,  after  the  contract  of  suretyship,  operated  upon  the 
status  of  the  debtor,  the  surety  has  been  held  to  be  discharged. 
So  in  Pybus  v.  6ibb  and  otherd^)  the  condition  of  a  bond  recited 
that  a  bailiff  of  a  country  court  had  been  appointed  jmder 
the  9  &  10  Vict.  c.  95,  and  stipulated  for  the  proper  execu- 
tion by  him  of  all  warrants  issued  out  of  the  said  coiuii  to 
the  high  bailiff,  and  for  his  due  performance  of  the  office 
of    bailiff,    and     for    his    not    taking   any    fees    except   Uioee 


of  funds  which  the  surety  had  a  right  to  rely  on  as  a  Becnrity  tiiat  the  things  shooM 
be  done  which  he,  as  surety,  had  contractecTwiwA  should  be  done^  is  a  prejadid^ 
alteraiion  of  the  surety's  position,  which  dischaiiges  faim  from  liability.  In  WatUr. 
JSlkuiUeuoartk,  5  H.  &  K.  235,  it  was  hdd  in  equity  that  upon  a  oonferaot  of  sure^rehipv 
if  the  person  guaranteed  does  any  act  injurious  to  the  surety,  or  inconsistent  with  his 
right,  or  if  he  omits  to  do  any  act  which  his  duty  enjoins  him  to  do,  and  the  omissum 
proves  injurious  to  the  surety,  the  surety  will  be  discharged. 

{p)  Tkn  leading  case  is  that  of  Hees  v.  Barrington,  2  Tud.  and  W.  L.  C.  814,  which 
with  its  Note  should  be  carefully  studied. 

iq)  5  Jur.  n.  8.  619.  (r)  3  Jur.  n.  s.  p.  315. 
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specified  in  that  act.  Statutes  were  afterwards  passed  increas- 
ing the  jurisdiction  of  the  *  county  court  in  point  of  amount, 
giving  it  jurisdiction  in  matters  of  insolvency  and  pyer  ab- 
sconding debtors,  and  enMing  any  one  of  the  bailifis  autho- 
rised by  the  judge  to  sell  goods  seized  in  execution  without 
the  intervention  of  a  sworn  broker.  The  Court  of  Queen's  Bench 
held,  that  uy  these  statutes  the  duties  and  liabilities  of  the  office 
were  essentially  changed,  and  tte  risk  of  the  sureties  increased, 
and  that  consequently  they  were  discharged,  although  the  breach 
of  duty  relied  on  arose  entirely  out,  of  the  original^duties  of 
the  office.^    ' 

§  9.  A  surety  has -two  methods  of  protecting  or  recouping 
himself  for  any  payment  he  may  have  been  compelled  to  make. 
He  has  a  right  of  reimbursement  against  the  principal  debtor ; 
and  Ke^as  a  right  of  contribution  against  his  co-surety,  when 
there  maylfe  more  than  one,  for  whatever  he  has  been  forced 
to  pay  over  ^an3"a^ve  the  amount  of  his  own  proportional 
share  of  the  joint  liability.        *   " 

§  10.  In  England,  contribution  has^  usually  formed  the  sub- 
ject of  a  suit  in  Equity,  except  in  very  simple  cases.  There  is 
however  a  concurrent^jijrisdiction  in  the  Courts  of  law.  The 
right  to  contribution  was  held  by  Lord  Eyre,  in  Bering  v. 
Earl  of  Winchelaeai^)  (the  leading  case)  to  be  founded  not  s^n 
contract,  but  in  a  general  equity.  Courts  of  Common  Law 
in  modem"*times,  it  is  true,  have  assumed  a  jurisdiction  found- 
ed on  an  Implied  promise,  and  19,  20  Vic.  c.  97,  s.  5^  may  give 
them  a  more  extended  jurisdiction  stilL  But  constituted  as  such 
Courts  are,  the  remedy  must  ordinarily  be  more  efficacious  in 
Equity.  This  &  of  comparatively  little  importance  in  this  coimtry, 
where  our  Courts  are  affl  Courts  of  Equity  :  beyond  this,  that 
we  shall  Took  for  our  clearest  guides  in  the  decisions  of  the 
English   Equity   Coiirts.. 

§  11.  Contribution  rests  upon  the  principle  stated  in  the 
language    of    Frandi    Maxims,     "  that    he    should    have    the 

(«)  And  see  Oswald  v,  the  Mayor  qf  Berwick  upon  Tweed,  2  Jur,   n.  s.  p.  743, 
the  Mayor,  <kc.,  of  Dartmouth  Harbour  v.  Silly,  26  L,  J,  Q.  B,  90. 
(0  1  Cox.  318.  S.  C.  1.  T  &  W.  L.  C.  7a 
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satisfaction^  -which  sustained^  the  loss.'*  Illustrations  of  its 
application  are  to^be  found  in  various  departments'Sr  tKe  Xaw. 
Thus  in  Sterling  v,  Forre8ter,i^)  Lord  'Redeadale  said, 

"  The  deckioQ  in  Deerin^  v.  Lord  WincheUea  proceeded  on  a  principle 
of  law,  which  must  exist  in  all^^coontrieSj^  that,  where  several  persons 
are  debtors  all  shall  be  equal.  The  doctrine  is  illustrated  in  that  case 
by  the  practice  in  questions  of  Average,  &c.,  where  there  is  no  express 
contract,  but  Equity  distributes  the  loss  equally.  On  the  jrisage  of  wines, 
it  is  immaterial  whose  wines  are  taken ;  all  oMist  contribute  "Bqually.  So 
it  is  where  goods  are  thrown  overboard  for^  thQ^safety  of  the  ship.  The 
owners  of  the  goods  saved  by  that  act  must  contribute  proportionally  of 
the  loss.  The  duty  of  contribution  extands  to  all  persons  who  are  within 
the  scope  of  the  equitable  obligation." 

Familiar  instances  will  occur  to  the  reader,  of  contribu- 
tion by  Legatees,  where  the  assets  of  the  testator  fisdl  short, 
and  the  like.  Li  fact,  wherever  one  has  received  an  advan- 
tage, it  is  equitable  iliat  he  should  share  the  burthen  also. 
If  any  other  rule  were  allowed,  the  creditor  might  select  which 
of  the  sureties  he    pleased  as  his  victim. 

§  12.  In  some  cases  the  law  will  by  implication  hold  thiUi 
men  without  any  contract  are  bound  to  contribute  to  defray 
one  another's  loss.  This  occurs  in  jettison,  where  a  general 
average  is  struck,  and  the  cost  of  the  goods  thrown  overboard 
for  the  general  weal  must  be  shared  among  all  who  have 
merchandize  in  the  ship.  So  the  Rhodian  Law  provided ;  "  Lege 
Khodid,"  says  the  Digest,  (14«  12  1.  1,)  cavetur  utai  levandoe  navis 
gratid  jactua  merdum  foetus  est  omnium  contributione  sarcia- 
tur  quod  pro  omnibus  datum,  esf' :  nor  is  the  principle  con- 
fined to  cases  of  actual  jettison;  it  applies  to  losses  incurred, 
or  money  paid,  in  the  course  of  maritime  adventure,  for  the 
common  benefit  of  alL 

§  13.  It  may  not  be  out  of  place  to  remark  here,  that 
there  can  be  no  compulsory  contribution  between  wrong  doers. 
Thus  in  a    suit    for   damages    against    several    trespassers,    as 

(u)  5  Bligh*s  Rep.  496, 
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where  they  have  beaten  the  plaintiff^  or  injured  his  property, 
the  judgment  awards  '^  gross  sum.  Each  is  liable  for  the ' 
whole,  and  the  executioh  may  proceed  against  the  goods  of 
one  or  more.  Such  a  one"  "could  not  sustain  an  action 
against  his  fellow  tort-feaaor  for  contribution  of  what  he  had 
paid  over  and  above  his  own  supposed  share.  But  where  one 
of  co-trustees  has  been  guilty  oi  a  breach  of  trust,  short  of 
fraud,  the  rule  is  to  sue  alL  ^he  ceatui  gui  trust  may  take  out 
execution  against  any'one*  of  them  he  chooses  :  for  each  trustee 
is  individually  responsible  for  tlie  whole.  But  a  suit  will  lie  by 
one  Trustee  against  his  co-trustees  to  compel  contribution  ;  and 
80  where  a  third  party  has  reaped  the  benefit  of  the  breach 
of  trust ;  though  the  trustees  must  in  the  first  instance  reim- 
burse the  injured  party,  the  loss  may  idtimately  be  cast  on 
the  party  who  was  gainer  by  the^reach  of  trust.  Where  the 
Trustees  con^uot  .]^a§,  been  fraudulent.  Equity  stands  aloof,  and 
will  not  compel  contribution  by  hi^^isa-toistees. 

§  14.  The  principles  on  which  Sureties  are  indemnified  are 
thus  laid   down  by  Story X^) 

**  Sureties  are  not  only  entitled  to  contribution  from  each  other  for 
moneys  paid  in  discharge  of  their  joint  liabilities  for  the  principal ; 
but  they  are  also  entitled  to  the  benefit  of  all  securities,  which  have 
been  taken  by  any  one  of  them  to  idemnify  himself  against  such  lia- 
bilities. Courts  of  Equity  have  gone  farther  in  their  fovour ;  and  held 
them  entitled,  upon  payment  of  the  debt  due  by  their  principal  to  the 
Creditor,  to  have  the  full  benefit  of  all  the  collateral  securities,  both 
of  a  legal  and  an  equitable  nature,  which  the  creditor  has  taken  as  an 
additional  pledge  for  his  debt.  Thus  for  example,  if  at  the  time  when 
the  bond  of  the  principal  and  surety  is  given,  a  mortgage  also  is  made 
by  the  principal  to  the  creditor,  as  an  additional  security  for  the  debt ; 
there,  if  the  surety  pays  the  debt,  he  will  be  entitled  to  have  an  as- 
signment of  that  mortgage,  and  to  stand  in  the  place  of  the  mort- 
gageJ(*>)    And,  as  the  mortgagor  cannot  get  back  his  estate    again  with- 

(o)Eq:Jiir:  §499. 
(w)  So  in  Pearl  Y.  Deacon,  8  Jar.  n.  8.  579  affirmed  p.  1187,  where  P  joined  as  surety 
ia  anote  to  secure  one  half  of  a  debt  with  a  knowledge  that  the  debt  was  aUo  secured 
by  a  Bill  of  sale  of  the  debtor's  f  umiture.  The  creditor,  who  was  the  debtor's  land- 
lord,  took  his  furniture  in  execution  for  rent  which  subsequently  accrued  due.  It 
wathold  that  P  was  entitled  to  be  cUscharged  to  the  extent  of  one  half  the  value  of 
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out  a  reconveyance,  that  assignment  and  security  will  remain  a  valid 
and  effectual  security  in  favour  of  the  surety,  notwithstanding  the  hcmd 
is  paid.  This,  indeed,  is  but  an  illustration  of  a  much  broader  doc* 
trine  established  by  Courts  of  Equity;  which  is,  that  a  creditor  shall 
not,  by  his  own  election  of  the  fund,  out  of  which  he  will  receive 
payment,  pregudice  the  rights  whioh  other  persons  are  entitled  to ;  but 
they  shall  either  be  substituted  to  his  rights,  or  they  may  compel  him 
to  seek  satisfaction  out  of  the  fiiiid,  to  which  they  cannot  resort.  It 
is  often  exemplified  in  cases,  where  a  party,  having  two  funds  to  resort 
to  for  payment  of  his  debt,  elects  to  proceed  against  one,  and  thereby 
disappoints  another  party,  who  can  resort  to  that  fund  only.  In  such 
a  case,  the  disappointed  party  is  substituted  in  the  place  of  the  elect- 
ing creditor;  or  the  latter  is  compelled  to  resort  in  the  first  instance 
to  that  ftind  which  will  not  interfere  with  the   rights  of  the    other." 

§  15.    So  in  Copis  v.  Middletoni^)  Lord  Eldcm  wdd, 

"It  is  a  general  rule,  that,  in  equity  a  surety  is  jeniitlfid.Jta-the 
benefit  of  all  the  securities  which  the  creditor  has  against  the  principal ; 
but  then  the  nature  of  those  securities  must  be  considered,  lyhff^^tbp" 
is  a  bond  merely,  if  an  action... was  brought  ju^on  the  bond,  it  would 
appear  upon  oyer  of  the  bond  that  the  debt  was  extinguisheiT.  ^  The 
general  rule,  therefore,  must  be  qualified  by  considering  it  to  apply  to 
such  securiti^  as  continue  to  exist,  and  do  not  get  back  upon  gaym^nt 
to  the  person  of  the  principal  debtor.  In  the  case,  for  instance,  where, 
in  addition  to  the  bond,  there  is  mortgage,  with  a  oonvenant  on  the 
part  of  the  principal  debtor  to  pay  the  money,  the  surety  paying  the 
money  would  be  entitled  to  say,  *  I  have  lost  the  benefit  of  the  bond ; 
but  the  creditor  has  a  mortgage,  and  I  have  a  right  to  the  benefit  of 
the  mortgaged  estate  which  has  not  got  back  to  the  debtor.'" 

§  16.  But  where  Jth^re  is  no  collateral  s^uudty  .ftpmihe 
debtor,  but  only  hj^  original  liability,  which  is  j»id  offjby  tiie 

the  distress.  And  so  in  Pledge  v.  Buss^  6  Jur.  n.  s.  695,  a  person  having  a  mort- 
gage for  a  guaranteed  debt  is  bound  to  hold  it  for  the  benefit  of  the  surely,  so  as  to 
enable  him,  on  paying  the  debt  vdiich  he  has  gaaranteed,  to  tafe  tiiesecuri^  is  its 
original  condition,  tinimpaired.  Theref(M^  where  the  principal  creditor  and  morl^- 
gee,  on  the  bankruptcy  of  the  debtor,  took  a  eonveyanoe  of  the  equity  of  redemption 
of  the  mortgaged  premises,  and  in  consideration  thereof  released  the  debtor  and  his 
estate  from  all  claim,  it  was  held,  that  the  surety  was  thereby  released  from  his 
liability.  ■  '  "  -       ^ 

{X)  1  J.  and  R.  229. 
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surety,  a  question  has  arisen,  whether  the  surety  is  entitled  to 
have  the  original  undertaking  of  the  debtor  assigned  to  him  by 
the  ci^tor  ;  for  it  has  been  argued,  the  undertaking  is  extin- 
guished by  the  payment,  and  there  is  nothing  to  assign.  In 
Hodgson  v.  8haw,{y)  Lord  Brougham  said, 

"  The  rule  here  is  undoubted,  and  it  is  one  founded  on  the  plainest 
principles  of  natural  reason  and  justice,  that  the  surety  paying  off  a 
debt  shall  stand  in  the  place  of  the  creditor,  and  have  all  the  rights 
which  he  has,  for  the  purpose  of  obtaining  his  reimbursement.  It  is 
hardly  possible  to  put  this  ri^ht  of  substitution  too  high,  and  the  right 
results  more  from  equity  than  from  contract  or  quasi  cputract ;.  unless  in 
80  far  as  the  known  equity  may  be  supposed  to  be  imported  into  any 
transaction, 'and"  so  to  raise  a  contract  by  implication.  The  doctrine  of 
the  Court  in  this  respect  was  luminousljr  expounded  in  the  argument  of 
Sir  Samuel  RomUly  in  Qraythone  v.  StoMurne  ;  and  Lord  Eldon,  in  giving 
judgment  in  that  case,  sanctioned  the  exposition  by  his  full  approval, 
A  surety,  to  use  the  language  of  Sir  S.  Romll/s  reply,  will  be  entitled 
to  every  remedy  which  the  creditor  has  against  the  principal  debtor,  to 
enferoe  every  security  and  all  means  of  payment ;  to  stand  in  the  place 
of  the  creditor,*  not  only  throu;^h'the  rinedium  of  contract,  but  even  by 
means  of  securities  entered  into  without  the  knowledge  of  the  surety ; 
having  a  right  to  have  those  securities  transferred  to  him,  though  there 
was  no  stipulaiion  for  that ;  and  to  avail  himself  of  all  those  securities 
against  the  debtor.  I  have  purposely  taken  this  statement  of  the  right, 
because  it  is^  there  placed  as  high  as'  it  ever  can  be  placed,  and  yet  it  is 
quite  consistent  with  the  principle  of  Copis  v.   Middleton." 

"  Thus  the  surety  paying  is  entitled  to  every  remedy  which  the  creditor 
has.  But  can  the  creditor  be  said  to  have  any  specialty  or  any  remedy 
on  any  specialty,  after  the  bond  is  gone  by  payment  ?  The  surety  may 
enforce  any  security  against  the  debtor  which  the  creditor  has-;  but,  by 
the  supposition,  there  is  no  security  to  enforce,  for  the  jwyment  has 
extinguished  it.  He  has  a  right  to  have  all  the  Becnrities  transferred  to 
him ;  but  there  are,  in  the  case  supposed,  none  to  transfer ;  they  are 
absolutely  gone.  He  may  avail  himself  of  all  those  securities  against 
the  debtor,  but  his  own  act  of  payment  has  left  none  of  which  he  can 
take  advantage." 

"  But  it  is  most  material  to  the  questibn  now  before  the  Court,  to 
mark  and  keep  distinctly  in  mmd  the  grounds  of  the  decision  in  Copis 
V.  Middleton ;  and  it  is    for  this  reason  that  T  have  deemed  it  necessary 

{y)  3  M.  and  E.  190. 
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to  state  them  so  particularly  ;  for  they  are  such  as  do  not  exist  at  all 
in  the  case  at  present  under  consideration." 

"  Suppose  that  the  deht  in  Oopia  v.  Mlddlelon  had  been  paid,  not 
by  the  surety  bound  in  the  same  obligation  with  the  principal,  but  by 
a  third  party,  who  had  by  a  separate  instrument  made  himself  liable  for 
the  same  debt ;  it  is  clear  that  the  reason  upon  which  the  decision  rest- 
ed would  have  failed  altogether,  while  every  one  of  the  general  arguments 
drawn  from  the  rights  of  a  surety  to  stand  in  the  shoes  of  the  credi- 
tor would  have  raisen  up  against  the  decision  with  a  force  not  to  be 
resisted.  Now  that  is  the  present  case.  John  Whaley  became  bound  in 
the  year  1816  with  Kenry  Shaw  as  the  surety  of  Richard  Shaw,  the  princi- 
pal debtor.  In  the  obligation  entered  into  in  that  year  he  became  bound 
by  an  instrument  executed  separately  from  the  original  bond  ;  and  he  and 
his  representatives  subsequently  paid  off  the  debt  which  he  had  then  in« 
curred,  and  paid  it  off  in  discharge  of  his  own  obligation.  The  debt 
on  the  original  bond  being  thus  satisfied  as  far  as  the  creditor  was  con- 
cerned by  the  second  bond  being  paid  off,  the  original  bond  of  1813 
was  asigned  in  trust  for  the  estate  of  John  WhdUy^  which  had  thus 
discharged  the  debt." 

''  It  cannot  in  this  case  be  contended  that  the  specialty  was  gone  ; 
that  the  bond  of  18 12  was  paid  off  and  at  an  end,  and  that  in  the 
year  1830  there  remained  nothing  to  be  assigned.  The  bond  of  181 S 
subsisted  to  the  effect  of  being  assignable  ;  the  bond  of  1816,  indeed, 
was  paid  by  John  Whaley,  and  could  not  be  assigned  to  him  or  his 
representatives  so  as  to  give  him  a  claim  as  a  specialty  creditor  against 
Henry  Shiw's  estate.  As  against  the  estate  Whaley  could  only  claim  on  the 
ind^itatus  assumpsit  at  law,  and,  in  equity,  he  could  only  stand  a?  a 
simple  contract  creditor ;  for  there  was  no  longer  any  thing  capable  of 
assignment ;  the  security  was  gone  by  being  paid  off,  but  the  security 
of  1812,  in  which  the  transaction  had  its  origin,  remained  ;  the  pay- 
ment, which  of  neoessity  must  be  attributed  to  the  bond  in  which  Jok» 
Whaley  was  an  obligor,  could  not  extinguish  that  to  which  he  was  a 
stranger ;  there  was  something  consequently  to  assign,  and  an  assignment 
was  in  fact  executed.  CopU  v.  MiddUton  was  the  case  of  John  WkaUy 
or  his  representatives  claiming  as  specialty  creditors  against  Henry  Shaw 
or  his  estate ;  and,  according  to  the  rule  in  that  case,  they  wottld  hare 
claimed  in  vain.  ChpU  v.  MiddUton  was  not  the  case  of  John  Wkak$ 
or  his  estate  paying  his  separate  bond,  and  taking  an  assignment  of  a 
formerly  executed  and  still  subsisting  security,  viz,  the  bond  of  1812, 
and  no  one  of  the  reasons  which  decided  that  is  applicable  to  this 
case."  ' 
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'*  Thus,  to  try  how  far  these  reasons  apply,  a  surety  has  a  right  to 
all  the  securities  in  force  against  the  principal  debtor.  John  Whaley  or 
his  representatives,  therefore,  have  a  right  to  the  benefit  of  the  bond 
given  by  Eichard  Shaw,  because  that  is  still  in  force.  In  Copia  v. 
Middleton  the  Court  admitted  the  surety's  right,  as  against  the  princi- 
pal debtor,  to  stand  in  the  shoes  of  the  creditor,  but  said,  there  were 
no  shoes  for  him  to  stand  in,  because  the  bond,  haviug  been  paid  ofif 
by  a  party  to  it,  was  gone  at  law.  Here  there  are  such  shoes  ;  the 
bond  of  18L2,  is  not  paid  off,  and  it  has  been  formally  assigned  by 
the  creditor  to  John  WhaXey'i  representatives. 

"  It  is  difficult  to  suppose  a  ground  for  excluding  John  WhaUy^z  re- 
presentatives in  this  case  that  would  not  deprive  any  purchaser  of  a 
bond  of  the  right  to  what  he  had  bought,  or  at  least  prevent  a  colla- 
teral surety  from  becoming  purchaser  of  the  obligation  which  he  had 
guaranteed  by  a  separate  instrument.  By  paying  off  his  own  bond  and 
obtaining  an  assignment  of  the  bond  of  1821,  John  Whaley  and  his  re- 
presentatives had  become  purchasers  of  the  latter  specialty,  and  stood  in  the 
relation  of  assignees  of  the  debt.  It  is  true  that,  if  the  surety  had  paid 
off  the  bond  in  which  he  was  bound,  he  could  have  no  assignment ;  but 
that  is  because,  in  paying  at  once  his  own  debt  and  the  principals,  he 
had  extinguished  the  obligation." 

"In  deciding  Co'pii  v.  Middleion,  Lord  Eldon  expressly  admitted  that 
where  a  mortgage  has  been  given  in  further  security  for  the  same  debt, 
the  surety  who  paid  off  the  specialty  was  entitled  to  an  assignment  of 
the  mortgage ;  and  so  if  there  was  but  one  specialty,  viz.  the  mortgage, 
because  there  the  payment  did  not,  as  uTtlie^  case  of  a  bond,  extinguish 
the  security  without  a  reconveyance,  and  there  was  something  to 
assign  or  transfer^^It  is  impossible,  in  principle,  to  distinguish  the  case 
so  put  from  the  present  ]^  the  ground  of  debt  is  the  same  in  the  mortgage 
and  the  bond,  as  it  is  the  same  here  in'the^bond  of  1812  and  the^bondof 
1816.  Paying  off  the  mortgage  debt  would_have  effectudly  excluded 
the  mortgagee  from  anylrecourse  against  the  estate  in  equity  ;  and  so  would 
paying  the  bond  of  1816  have  prevented,  in  equity,  the  obligee  from  suing 
on  the  bond  of  1812,  and  might  possibly  have  called,  from  the  Court  of^ 
Common  law  Jn  which  any  such  action  was  brought,  an  order  to  stay 
proceeding  on^t/Tfet  the  original  security  subsisted,  as  the  mortgage 
subsisted,  notwithstanding  the  discharge  of  the  second  security,  and  the 
inability  of  the  creditor  to  avail  himself  of  it  in  an  equitable  point  of 
view,  so  as  to  have  '^double  satisfaction  of  his  debt.  It  subsisted^'^as  the 
mortgage  did,  only  to  the  effect  of  clothing  the  surety  with  that  creditor's 
rights  against  the  principal  debtor. 
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§  17.  The  Roman  Law  went  further  than  our  own.  It 
permitted  the  surety  who  had  paid  the  whole  debt  to  call 
upon  the  creditor  for  an  assignment  of  the  very  debt.  Upon 
this  subject,   writes  Story,{^) 

"  A  far  more  liberal  and  comprehensive  doctrine  J2ervadg?uthft.,«Bjapan 
Law.  Not  only  is  the  surety  by  that  law  entitled  in  such.  .Qgses  to  the 
benefit  of  all  the  collateral  securities  taken  by  the  creditor  but  he  is  also  en- 
titled to  be  substituted,  as  to  the  very  debt  itself,  to  the  jjreditor  by 
way  of  cession  ^r  lisslgninent.  xind  upon  such  cession  _or_assignment 
upon  payment  of  the  debt  by  the  surety,  the  debt  is,  injavour  of  the 
surety,  treated  not  so  much  as  paid,  as  sold  ;  not  as  extinguished,  bat 
as  transferred  with  all  its  original  obligatory  force  against  the  principal. 
FideJMsoribus  auccurri  aolei,  ut  stipulator  compeUaUr  eiy  qui,  tolidum 
solvere  paratus  eat,  vendere  cceferorum  nomina,  Oum  if,  qui  et  reum  et 
Jidfjuaaorea  habena,  ah  uno  ex  fide  jiiaaoribua  accepta  pecunia  prceatai  oc- 
tionea ;  poterit  quidem  did,  nullaa  jam  eaae ;  cum  auum  perceperit,  et 
perceptione  omnea  liberati  aunt,  Sed  non  ita  eat ;  non  enim  in  aoUUum 
accepit,  aed  qmdamm^do  nomen  debitoria  vendidit.  Ut  ideo  habet  actionea, 
quia  tenctur  ad  ia  ipaum,  ut  proeatet  actionea.  Here  we  have  the  doctrine 
distinctly  put,  the  objection  to  it  stated,  and  the  groun3"^oir  which  it5 
solution  depends  affirmed.  The  reasoning  may  seem  a  little  artificial,  but 
it  has  a  deep  Ibundation  in  natural  justice.  The  same^  doctrine  stands 
in  substance  approved  in  all  the  countries  which  derive  their  jurispru- 
dence from   the   Civil  Law. 

**The  Koman  Law  carried  its  doctrines  yet  farther  in  furtherance  of 
the  great  principles  of  Equity.  It  held  the  creditor  bound  not  to  deprive 
himself  of  the  power  to  ^de  his  rights  and  securities  to  the  sore^, 
who  shouUl  pay  him  the  debt ;  and  if  by  any  volui|t&SL  ^^^  unneces- 
sary act  of  his  own,  such  a  cession  became  in^)iacticable,  the  surety 
might,  by  what  was  technically  called  Exceptio  cedendarum  aciionum,  bar 
the  creditor  of  so  much  of  his  demand,  as  the  surety  might  have  received 
by  a  cession  or  assignment  of  his  liens  and  rights  of  action  against  the 
principal  debtor.  8i  creditor  a  debitors  culpa  aua  cauaa  cedderit  prope  eat, 
ut  aetione  mqndati  nihil  a  mandatore  conaequi  debiat ;  cum  ipaiua  vitio 
aecideritf  ne  mandatori  poaait  aotianibua  cedere.  The  sajaidocl^ne  has  been  in 
some  measure  transfused  into  the  English  Law  in  an  analogous  form ;  not 
indeed  by  requiring  an  assignment  or  cession  of  the  debt^to  be  made ;  hot 
by  placing  the  surety  paying  debt,  under  some  circumstances  in  the  place 
of  the  creditor.    And  if  the  creditor  should  knowingly  have  done  any  aet^ 

(2)Eq:  Jur:  §  500—2. 
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deprive  the  surety  of  this  benefit,  the  surety,  as  against  him  would 
be  entitled  to  the  same  equity,  as  if  the  act  had  not  been  done.  On 
the  other  hand,  if  a  surety  has  a  counter  bond  or  security  from  the 
principal,  the  creditor  will  be  entitled  to  the  benefit  of  it;  and  may  in 
equity  reach  such  security   to  satisfy  his  debt." 

§  18.  I  have  been  thu3  lengthy  in  explaining  what  the 
English  Law  was,  and  what  was  the  policy  of  the  Roman  Law, 
in  order  more  fiilly  to  impress  upon  the  reader  the  salutary 
change  which  has  been  effected  by  19  &  20  Vic.  c.  97,  s.  5, 
which  enacts  that, 

"Every  person  who,  being  surety  for  the  debt  or  duty  of  another, 
or  being  liable  with  anotlier  for  any  debt  or  duty,  shall  pay  such  debt 
or  perform  such  duty,  shall  bs  entitled  to  have  assigned  to  him,  or  to 
a  trustee  for  him,  every  judgment,  speciality  or  other  security  which 
shall  be  held  by  the  creditor  in  respect  of  such  debt  or  duty,  whether 
uch  judgmetU^  $peciaU^,  or  other  eecurity  shall  or  shall  not  be  deemed 
at  law  to  have  been  satisfied  by  the  pc^ment  of  the  debt .  or  performanoe 
ef  the  duly  ;  and  such  person  shall  be  entitled  to  stand  in  the  place 
of  the  creditor,  and  to  use  all  the  remedies,  and,  if  need  be,  and  upon 
a  proper  indemnity,  to  use  the  name  of  the  creditor,  in  any  action  or 
other  proceeding  at  law  or  equity,  in  order  to  obtain  from  the  princi- 
pal debtor,  or  any  co-security,  co->oontmctor,  or  co-debtor,  as  the  case 
may  be,  indemnification  for  the  advances  made  and  loss  sustained  by 
the  person  who  shall  have  so  paid  such  debt  or  performed  such  duty  ; 
and  such  payment  or  performance  so  made  by  such  surety  shall  not  be 
pleadable  in  W  of  any  such  action  or  other  proceeding  by  him :  Pro- 
vided  always,  that  no  co-surety,  co-contractor,  or  co-debtor  shall  be  en- 
titled to  recover  from  any  other  co-surety,  co -contractor,  or  co-debtor, 
by  the  means  aforesaid,  more  than  the  just  proportion  to  which,  as  be- 
tween those  parties  themselves,  such  last-mentioned  person  shall  be  justly 
liable." 

§  19.  When  a  surety  gets  rid  of  an  obligation  at  a  less  simi 
than  its  full  amount,  he  will  not,  as  against  his  principal,  be 
allowed  to  make  himself  a  creditor  for  a  larger  amount  than 
he  has  actually  paid  in  discharge  of  their  common  obligation. 
Reed  v.  NorrieM 

§  20.     This  seems  a  not  improper    place  for  mentioning  the 

(a)  2  M.  and  Or.  jS61,  375. 
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doctrine  of  appropriation  of  payments.  Suppose  a  surety  pay- 
ing the  principal  creditor^  with  whom  he  had  another  distinct 
account,  or  the  case  of  the  principal  debtor  paying  the  cre- 
ditor with  whom  he  had  another  accoimt  than  that  guaran- 
teed, it  may  become  important  to  consider  whether  such  pay- 
ments have  been  appropriated  by  any  of  the  parties  to  the 
discharge  of  the  specific  debt,  or  whether  it  is  still  open  to 
consider  such  payments  as  made  gaierally,  or  whether  the  cre- 
ditor has  still  a  right  to  appropriate  them  to  other  account 
than  that  guaranteed.  The  doctrine  of  the  Law  with  respect 
to  appropriation  of  payments  is  contained  in  a  very  concise 
passage  in  SmitKa  Mercantile  Law  ;W  which  will  serve  as  a 
guide  in  such  questions. 

"  It  frequently  happens,  that  a  party  who  pays  money  is  indebjpd  in 
several  ways  to  the  party  who  receives  it  from  him ;  in  such  cases  it 
becomes  a  question  to  the  reHuction  of  which  oF  133*  (Te'ftts  the  pujment 
must  be  applied.  The  rule  is,  that  the  party  paying  lias  power^^lSr^Bike 
the  application  at  the  Time  of  payment— which  he  may  do  eSKS"  hy 
express  words,  oT'a  conduct  indicative  of  dis  intentions  ;  but  t&itt^  if 
he  neglect  to  make  it,  the  party  receiving  may,  and  is  not  bounH^to 
make  an  immediate  application ;  and»  though  il  was  once  said,  that, 
perhaps,  he  ought  to  make  one  within  a  reasonable  time,  it  seems  now 
pretty  well  established  "fhat  he  may  make  it  at  any  time  before  the 
matter  comes  to  the  consideration  of  a  jury.  There  are"  two  old  cases, 
in  which  it  is  lald^down,  that  if  principal  and  interest  are  both  due, 
a  general  payment  shall  be  ascribed  iirst  to    the  interest.*' 

"  When  there  is  an  acconnt  current  between  the  parties,  ex.  gr.  a 
banking  account,  the  law,  in  the  absen^  of  any  other  specific  arrange- 
ment between  them,  presumes  that  they  intended  to  ap^  the  first  item 
on  the  credit  side  to  the  first  item  on  the  dehit  .9i(k».  and  so  op. 
"  The  Civil  law,*'  said  Tindal,  C.  J.  in  MUU  v.  FqwkuJ'  it  is  said, 
applies  the  payment  to  the  more  burdensome  of  the  two  debts,  whoe 
one  is  more  burdensome  than  the  other  ;  but  I  do  not.Jhink  that  such 
is  the  rule  of  our  law.  According  to  the  law  of  England,  the  debtor 
may  in  the  first  instance  appropriate  the  payment — solvUur  w  modtm 
dolventis :  if  he  omits  to  do  so,  the  creditor  may  make  the  application 
— recipitur  in  modum  recipientU ;  but  if  neither  make  any  approprialion 
the  law  appropriates  the  payment  to  the  earlier  debt.    And  accordingly  in  that 

(5)  p.  52. 
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case  it  was  held,  that,  the  debtor  having  made  no  appropriation  at  the  time  of 
payment,  the  creditorhad  a  right  to  appropriate  a  payment  made  generally  to 
a  debt  barred  by  the  Statute  ofTjimitation.    Nay,    in  one  case  it   was 
decided,  that  an  attorney^  who  ha7"c[one    work  for  a    corporation  with- 
out a  retainer  under  seal,  might  appropriate    a  general  payment    to  the 
work  so  done ;  though  the  court  held  at  the  same  time    that  he  could 
not  have  recovered  payment  in  an  action.     Where_there   .are  distinct  de- 
mands, one  against  a  firm,  and  the  other  again^^  pue  only,  of  the  partners, 
if  the  money  paid  be  the  money  oT^  the  partners,  and  be_jaot   specifi- 
cally appropriated    by  the    payer,  the    creditor  .jttuat_  not,    and  the  law 
will    not,    apply    it    to    the     3em&nd    upon     the    individual ;   for    that 
would  be    to  pay  the    debt  of  one    with    the  mooi^    of    others.      And 
though,  where  prior  demands  are  equitable,  and    subsequent  ones   legal, 
the  creditor  may  apply  a  ganeral  payment    to^   the    former,    yet,    if  the 
prior  ones    be    legal,    and  the  subsequent    equitable,  the  Courts^.will  not 
allow  a  general  payment^  to  be  appropriated,  at  the  time  of  the  trial  to 
the  latter.    Nor  will  an   appropriation    be    allowed,    which    would    de- 
prive the  party   paying  of   a  benefit,    such  as  the    taxation    of    costs; 
and  therefore  an  attorney  cannot  apply  a  general  payment   to   the  taxa- 
ble items  of  his  bill  only.    If  some  of  the  demands  be  illegal,  a  gene- 
ral payment  will  be    applied  to    the  legtd    Heraiand  ;  but   where  an  Act 
of  Parliament  does  not  render  a  particular  species  of^ntract  illegal,  but 
only  prohibits  the  enforcement  of  it  by  action,  there  a  creditor  may  ap- 
propriate a  general    payment  to  a    denifand    arising  out  of  such  a  con- 
tract.    When  the  same  broker  sold  goods  of  A, and  goods  of  B,  to  the 
payer,  a    general  payment,  if  insufficient    to    discharge  both  debts,  must 
be  applied  proportionably  to  them  both.     An  intention  on  the  part  of 
the  debtor    to    appropriate  to  a    particular    debt    is  perhaps  more  easily 
presumed  in  favour  of  a  surety,  where  there  are  any  circumstances  which 
can  be  considered  indicative  thereof;    but»  in  the    absence  of    such  cir- 
cumstances the  law,  it  seems,  will  not  apply  a  payment  in    his  favour.'* 

§  21.  The  Leadings  Case  on  appropriation  of  payments  is 
Clayton's  ChiaeX*^)    In  that  case  Sir  W-  Gi*ant,  M^R.  sai(^. 

*'  This  state  of  the  case  has  given  rise  to  much  discussion  as  to  the 
rules  by  which  the  application  of  indefinite  payments  is  to  be  governed. 
Those  rules  we  probably  borrowed  in  the  first  instance  from  tlie-  civil 
law.  The  leading  rule,  with  regard  to  the  option  given,  t»  the  fint 
place  io  the  debtor^  and  to  the  creditor  in  the  eecond,  we  have  taken 
literally  from    thence.      But,  according  to  that  law,  the  election  was  to 

(c)  1  Men  585. 
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be  made  at  ike  time  of  payment,  as  well  in  the  case  of  the  creditor, 
as  in  that  of  the  debtor,  '  in  re  prcesenti,  hoc  est  staiim,  atque  talviMM 
tit,  cceierum  poatea  non  permitiitur'  (Dig.  lib.  46,  tit.  3,  §  1).  If, 
neither  applied  the  payment,  the  law  made  the  appropriation  according 
to  certain  rules  of  presumption,  depending  on. „the  nature  of  the  debts, 
of  the  priority  in  which  they  were  ii\purred.  And,  as  it  was,  the  actual 
intention  of  the  debtor  that  would  in  the  first  instance  Jiave  goyemed ; 
80  it  was  his  "presumable  intention  that  was  first  resorted  to  as  the  rnle 
by  which  the  application  was  to  the  determined.  In  the  absence  there- 
fore of  any  expressTleclaration  by  eitKerTthelnquiry  was,  wTiaT application 
would  be  most  beneficial  to  the  debtor.  The  payment  was  consequently 
applied  to  the  most^  burdensome  debt;  to  one  that  carried  interest,  rather 
than  to  that  which  carried  none  ;  to  one  secured  by  a  penalty  rather  than 
to  that  which  rested  on  a  simple  stipulation;  and,  if  the  d^ts  were 
equal,  then  to  that 'which  had  been  first  contracted.  *  In  kis,  qum 
prasenii  die  debenlur,  constat,  quoiiens  indistinct^  quid  sokntur,  in  gra- 
tnorem  causam  videri  soluium.  Si  auiem  nulla  pragravet  (id  eat,  si  oauiia 
nomna  simiUa  fuerint),  in  antiquiorem' "     (Dig.  lib.  46,  tit.  3,    {    5.) 

"  But  it  has  been  contended  that,  in  this  respect,  our  Courts  have  en- 
tirely reversed  the  principle  of  decision,  and  that  in  tJie  absence  of  ex- 
press appropriation  by  either  partyi  it  is  the  presumed  intention  of  the 
creditor  that  is  to  govern ;  are  at  least  that  the  creditor  may  at  any  time 
elect  how  the^payments  made  to  him  shall  retrospectively  receive  their 
application.  There  is  certainly  a  great  deal  of  authority  for  this  doctrine. 
With  some  shades  of  distinction,  it  is  sanctioned  by  the  case  of 
Goddard  v.  Cox,  2  Stra.  1194  j  by  WUkinson  v.  Sterne,  9  Mod!  427  ; 
by  the  ruling  of  the  Lord  Chief  Baron  in  Newmarch  v.  day,  14  East, 
289  ;  and  by  Peten  v.  Anderson^  6  Taunt.  B96,  in  the  Comjpon  Pleas. 
From  these  cases  I  should  collect,  that  a  proposition  which,  in  one 
sense  of  it,  is  indisputably  true,  namely,  that  if  the  debtor  doe$  not 
apply  the  payment,  the  creditor  may  make  the  application  to  what  deU 
he  pleases,  has  been  extended  much  beyond  its  original  meaning,  so  as, 
in  general,  to  authorize  the  creditor  to  make  his  election  when  he  thinks 
Jit,  instead  of  confining  it  to  the  period  of  payment,  and  allowing  the 
rules  of  Law  to  operate  where  no  express  declaration  is  then  made." 

§  22.  Hence  we  leaxn  that  the  Debtor  has  the  first  option 
of  appropriation,  or  as  the  Roman  Law  termed  itj,  imputation 
of  a  payment  made  by  him  to  his  creditor. 

"  Quotiens,"  says  the  Digest,  I.  xl.  vi.  tit.  3  1.  1.,  "  quis  debitor  expUeribus 
causis,  unum  debitum  solvit,  est  in  arbitrio  solventis  dicere  quod  pottm 
debitum  voluerit  soluium,  et  quod  dixerit,  id  erit  soluium.^* 
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So  in  an  anonymous  case  in  Gro,  JEUz,  68,  where  the  defendant 
owed  tiie  plaintiff  certain  money  upon  a  bond,  and  certain  money 
for  wares  sold,  as  it  appeared  by  his  book.  At  the  day  when 
the  money  became  due  upon  the  bond,  the  defend^mt  duly 
tendered  the  money  according  to  the  bond ;  the  plaintiff  ac- 
cepted it,  and  said  it  should  be  fisr  the  debt  due  by  his  book, 
and  not  for  the  other  debt;  but  the  defendant  said  he  paid 
it  upon  hia  bond  and  not  otherwise ;  and  the  plaintiff  crossed 
his  book  pretending  the  book  debt  to  be  discharged,  and  brought 
an  action  of  debt  upon  the  bond.  And  it  was  adjudged  against 
him  ;  for  it  was  said  "  the  payment  is  to  be  in  that  manner 
that  the  defendant  would  pay  it,  and  not  according  to  the  words 
of  the  plaintiff  how  he  would  accept  it." 

§  23.  Where  there  is  no  express  direction  jfrom  the  debtor, 
his  intention  to  appropriate  it  to  a  particular  debt  may  be  in- 
ferred from  a  consideration  of  the  course  which  his  interest 
would  induce  him  to  pursue.  Thus  when  two  debts  are  owing, 
one  of  which  is  barred  by  the  Statute  of  Limitation,  it  is  a  feir 
inference  that  a  payment  is  intended  to  be  made  on  account  of 
the  debt  not  barred  by  the  Statute.  Thus  in  Nash  v.  HodgaonX'^ 
Lord  Cra/n/uxyrth,  L.  Ch.  said, 

*'  What  I  deduce  from  the  authorities  is,  that  where  a  payment  is  made 
as  piincipal,  the  effect  of  it  will  be  to  take  out  of  the  operation  of  the 
statute  any  debt  which  it  is  not  barred  at  the  time  of  payment,  but  that 
it  will  not  revive  a  debt  which  is  then  barred ;  and  that  where  there  are 
several  debts,  the  inference  will  be  that  the  payment  is  to  be  attributed 
to  those  not  barred.  What  may  be.  the  effect  where  there  is  a  single 
debt  consisting  of  several  items,  some  of  which  are  barred  and  some  not, 
may  be  doubtful.  Exactly  the  same  principle  applies  if  the  payment  is 
made  in  respect  of  interest." 

§  24.  Where  the  debtor  does  not  appropriate,  the  creditor 
may.     Hie  rule  of  the  Boman  Law  was, 

*^  Quoiiens  non  eUeimus  id  quod  ioUUum  sU^  w  arhUrio  est  accipieniia 
cut  poHus  deUto  aocepUm  feraVV^ 

But  .Q]]£.Iiav  differs  from  the  Boman,  in   not  requiring  this 

_       I        I     -----  —  I  ir- 

^  19  Jur.  p.  MO.  («)  Dig.  L  xivi  tit  8  L  L 
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appropriation  to  be  immediate.  The  creditor  may  appropriate 
to  any  debt  he  pleases,  at  any  time  before  the  case  comes  on 
for  ^aT  Where  there  are  two  debts,  one  of  which  is  unlaw- 
ful^ the  creditor  may  not  appropriate  to  the  imlawfuj'  debt 
But  it  is  otherwise,  where  one  of  two  debts  is  only  barred  by- 
Statute.  In  theTCeaSing  Case  of  Mills  v.'  Fovj^,{/)  Tmdd, 
a  JTSud  :— 

**  As  tbere  was  no  appropriation,  nor  any  evidence  of  an  intention  on 
tbe  part  of  the  debtor  toapjil^  the  payment  in  part  discharge  of  one 
of  the  earlier  items,  I  think  it  has  not  the  eiOTect  of  exempting  them  from 
the  operation  of  the  statute.  Then  comes  the  questkm,  has  the  plain- 
tiff a  right  to  apply  that  payment  in  satisfaction  of  the  prior  debt  barred 
by  the  statute  T  For,  though  the  plaintiff  is  bound  by  the  statute  with 
respect  tCTHis.  ,rigbt  to  sue  Jhe  defendant,  yet  where  the  debtor  has  made 
no  appropriation  of  the  money,  tbe  law  as  to  its  application  remains  the 
same  as  before.  The  civil  law,  it  is  said,  applies  the  payment  to  the  more 
burdensome  of  two  debts,  where  one  is  more  burdensome  than  the  other ; 
but  I  do  not  tliink  that  such  \  the  nde  of  our  law.  According  to  the 
law  of  England  the  debtor  nrayj^  in  the  first  instance,  appropriate  the 
payment^ — '  soloUur  in  modum  solveniU  ;'  if  he  omit  to  .do  so,  the  cre- 
ditor may  make  the  appropriation ;  *  recipitur  ik  modum  recipienlis' " 

§  25.  Where  neither  debtor  nor  creditor  appropriates,  the 
Law  decides  the  course  of  appropriation.  It  is,  that  the ,  money 
shall  be  carried  to  the  extinction  of  the  earliest  item  due  :  not. 
as  in  the  Roman  Law,  the  most  burthensome.  But  this  may 
be  overcome  by  a  course  of  dealing  between  the  parties,  or  a  sti- 
pulation to  the  contrary  :  for  Tnod/us  et  conventio  viuGwnt  Ugem, 
of  which  the  case  otHenniker  v.  WiggM  affords  a  good  example. 

There  Lord  Denmxin,  C.  J.  in  delivering  judgment,  said, 

'*  It  was  contended  that,  as  the  bond  was  executed  by  some  of  the  de- 
fendants on  the  10th  of  January,  and  by  all  on  the  12th,  the  sum  of 
£1294.  6«.  above  noticed  must,  from  the  date,  have  included  the  £1600 
to  secure  which  the  bond  was  given;  that  the  whole  formed  one  acooont, 
and  that  in  ordinary  banking,  in  which,  according  to  the  language  of 
Sir  W,  Grant,  Mr.  R.,  all  the  sums  paid  in  form  one  blended  fund,  the 
parts  of  which  have  no  longer  any  separate  existence ;  and  that  '  it  is  the 
first  item  on  the  debit  side  of  the  account  that  is  discharged  or  reda- 

(/)  5  Bingh.  a.  L  455.  &}  4  Q.  B,  7?2. 
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ced  by  the  first  item  on  the  credit  side/(^)  in  which  case  the  doctrine 
of  Sir  JF,  Grant  was  fiiliy  adopted.  And  it  is  presumed  that,  generally 
speaking,  and  with  reference  to  a  case  like  that  which  he  was  consider- 
ing more  especially,  the  doctrine  of  that  eminent  judge  admits  of  no 
doubt.  But  it  is  equally  certain  that  a  particular  mode  of  dealing,  and 
more  especially  any  stipulation  between  the  parties,,  may  entirely  vary 
the  case." 

§  26.  So  money  paid  will  be^agprgpriated  in  the^first  in- 
stance in  extinction  of  interest^  and  Jfegft,  of  prmcipaL  So  the 
Homan  L^w  said, 

"  8i  neuter  voluntatem  euam  expreuit,  prius  in  Uiuras^  id  fuod  iolviiur, 
fdeinde  in  tortem  accepto  fereturri?) 


(A)  Claytm's  Case,  1  Mer.  680,  572  and  Bodenham  t.  Purckcue,  2  B.  &  Aid.  39. 
(y)  God.  L  TiiL  tit.  53  L  1. 
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LIEN. 

**For  in  behalf  of  trade  and  eommeroe,  the  law  doth  anne^.  the  eondiiion 
that  the  hmke  hhall  retain  in  certain  cases;  for  men  that  get  their 
livelihood  by  commerce,  and  by  entertainment  of.  others,  ca^ftpt^  OHUC^  suck 
disobliging  conditions  that  they  ^ shall  retain  the  bailor^s  proferijf^^^  cam 
xf  non-paymmit,  or  make  such  disadvantageous  amd  impudent  stgaposiiions 
that  they  shall  not  be  paid ;  and  therefore  the  law  annexes  such  a  cob? 
dition,    without    any  eatress    agreement    of   the   parties" 

Bacon's  Abridgment. 

§  1.  A  lien  is  a  right  to  retain  property  until  a  debt  due 
to  the  person  retaining  it  is  paid. 

§  2.  Liens  are  particular  or  general :  the  former  exist  in 
respect  of  the  particular  goods,  for  doing  something  to  whidi 
the  debt  arises  :   and  these  are  &yoiired  by  law. 

§  3.  General  Liens  are  those  by  which  goods  are  retained 
for  a  general  balance  ;  and  these  are  construed  strictly. 

§  4.  Liens  arose  from  the  law  compeUvng  a  party  to  receive 
goods ;  and  hence  it  was  deemed  only  &ir  that  he  should  be 
allowed  to  retain  them  imtil  he  was  paid  for  the  work  whidi 
he  had  no  power  to  decline  doing.  Thus  an  innkpeper,  who  is 
compelled  tcjeceive  guests,  has  a  lien  on  their  goods  foTlfis 
bill ;  so  of  a  carrier  by  land  or  sea :  the  rescuer  of^goods^m 
the  perils  of  the  sea  has  a  lien  on  them,  on  account  al  pub- 
lic policy  ;  and  by  usage,  liens  have  been  created  in  ^Various 
trades  :  they  are  also  of  course  capable  of  being^^created  \ff,  the 
express  contract  of  the  parties  in  any  particular  <^§e. 

§  5.  Where  there  is  no  express  contract  or  jjsagg,  the  Law 
has  drawn  this  distinction.  When  thei:^.  has  been  some  itera- 
tion eflFected  in  the  character  of  the^oods.by  the  labour  of  t6e 
bailee,  he  has  a  right  of  lien ;  otherwise  not.    A  miller  who  grinds 


ORIGIN  OF  LIENS,  389 

corn,  a  shipwright  who  builds  or  repairs  a  ship,  has  a  UcilW 
A  stable  keeper  has  not  for  the  livery  of  a  horse.  And  this 
distinction  is  well  illustrated  by  the  two  oases  of  a  livery  stable 
keeper  ancl  a  horse-trainer,  the  latter  pf  whom  has  a  lien. 
In  the  former  case  there  has  been  no  alteration  in  the  character 
of  the  animal  The  stable  keeper  has  merely  supplied  food, 
lodging,  and  grooming.  In  the  latter,  the  trainer  has  improved 
the  animal^  pharacter  and  capabilities.  He  may  have  broken 
it  in,  and  thus  converted  it  from  an  ungovernable  into  a  docile 
animal ;  he  may  have  brought  out  its  speed  and  its  strength, 
and  the  like. 

§  6.  Thus  liens  arise  by  usage,  either  by  the  custom  of  the 
trade,  or  by  the  previous  course  of  dealing  of  the  parties.  "  It  has 
been  decided,"  (ft)  writes  Smith,  *'  that  an  attorney  has  a  lien  for  his 
general  balance  on  papers  of  his  clients,  which  come  to  his  hands  in 
the  course  of  his  professional  employment  («)  So  a  banker,  who  has 
advanced  money  to  a  customer,  has  a  lien  for  his  general  balance 
upon  securities  belonging  to  such  customer,  which  come  into  his 
hands,  but  not  on  muniments  pledged  for.  a  specific  sum,  or  left 
casually  at  his  shop,  after  his  own  refusal  to  advance  money  on 
them,  or  negotiable  instruments  belonging  to  a  third  person 
left  in  the  banker^s  hands  by  hia  jtmstomer.  So  it  has  been 
determined,  j^h^t.  calico-printers,  ^dyers,  and  wharfingers  have  liens 
for  their  general  balance,  but  not  fidlers.  However,  notwith- 
standing these  decisions,  it  does  not  appear  certain  that  the  right 
of  lien  maylaot^  even  with  respect  to  some  of  the  above  tirades, 
be  hereafter' ODntested,  foF  £Ee  Court  has  remarked  with  re- 
spect to  wharSngers,  that  there  may  be  usage  in  one  place 
varying  firoBcTtBat  which  prevails  in  another ;  the  party,  there- 
fore, clauning  to  retain  goods  for  a  general  balance,  should, 
in  almost  eve^  Tostance,  be  prepared  with  evidence  of  the 
usage  applicable  to  his  own  case.     It  is,  however,   established 

(a)    But  a  shipwright  is  not  entitled  to  be  paid  for  the  use  of  his  dock  while  he 
detains  a  ship  nnder  a  lien  against  the  will  of  the  owner.    The  law  gives  no  jaght  to 
add  to  a  lien  upon  a  chattel  a  charge  for  keeping  it  tiU  the  debt  is  paid.  Somei  ▼.  2%€ 
Brituh  EtS^ire  SlS^pii^g  Con^piwiy,  6  Jnr.  n.  s.  p.  761. 
(h)    Smith*s  Merc.  Law  638. 
(c)  But  an  attorney  has  no  lien  for  costs  on  real  estate  recovered  by  his  ezerj^QDt  for  - 
his  clientr  Mcao  v.  NeaXe,  27  L.  J.  n  s.  cL  444. 

-- -  "  50 
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too  well  for  dispute,  tliat  a  fiwstor  has  a  li^n  upon  all  goods 
in"liS~  hands  as  &ctor,  for  the  balance  of  his  general  account ; 
and  even  on  the' price  of  those,  with  the  possesion  of  which 
he  haa  j)artedi  Thus,  where  A  consigned  goods  to  B,  a  factcHr, 
to  whom  he  owed  more  than  their  value,  and  6  sold  them 
to  C  to  whom  he  was  himself  indebted,  the  factor  having  be- 
come bankrupt,  it  was  decided  that  he  had  a  lien  on  the  whole 
price  due  from  C,  which  must  consequently  be  placed  to  the 
credit  of  his  assignees,  in  winding  up  his  account  with  C,  and 
that  A  was  not  entitled  to  an^  p<Mrtion  of  it  But  a  factor 
has  not  a  lien  for  debts  wliich  accrued  before  his  character  aa 
such  commenced.  Policy-brokers  have  also  a  general  lien,  and 
may  avail  themselves  of  it  to.  obtain  payment  of  the  balanoe 
due  to  them  from  their  employer,  though  he  be  merely  an 
agent,  if'  he  did  not  disclose  his  principal ;  but  not  if  they 
know,  or  there  Is  enough  to  indicate  to  them,  his  represent* 
ative  character.  Whether  carriers  have,  by  the  usages  of  trade, 
a  general  lien,  is  a  matter  which  has  been  of  late  years  a  good 
deal  disputed:  the  prevailing  opinion  seems  to  be,  that  they 
hava  ""  But  the  master  bf  a  sTiip  has  no  Uen  on  the  vessel  or  her 
freight,   either  for  his  wages  or  disbursements  on   her  account" 

§  7.  Where  there  has  been,  or  is,  no  possession,  there  can 
at  law  bo  no  lien :  for  lien  is  a  right  to  retain.  Thus  wh^e 
the  goods  are  abandoned,  the  lien  is  gone.  The  original  pos- 
session must  be  lawful,  or  no  right  of  lien  can  arise.  Hiub  a 
creditor  cannot  tortiously  seize  his  debtor's  goods,  and  then 
claim  a  right  to  retain  them.'  And  even  where  a  general  lien  b 
recognized  yet  that  will  not  apply  to  transactions  where  goods 
are  held  for  a  particular  puipo6e.(^)  The  bailor  has  always  a  i^t 
to  the  restoration  of  the  goods  on  payment  of  the  j»ioe  oi 
the  labour  bestowed  upon  them,  or  his  gen^:ul  balance,  as  the 
case  may  be  ;  or  upon  tender  of  such  sum  :  and  if  the  bailee, 
when  a  tender  is  made,  claims  to  retain  the  goods  on  some 
other  ground  than  that  of  lien,  he  cannot  afterwards  set  up, 
his  lien.  The  vendor  of  land  and  his  ref^resentatives  have  a  Um 
upon  it  for  the  unpaid  purchase  money,   not  only  agains^ihe 

(d)  Bode  V.  Qonison,  30  L.  J.  n.  b,  «7. 
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purchaser,  but  against  his  heirs  and  subsequent  purchasers  with 
nofica  The  vendee  and  those  claiming  under  him  are  trustees 
for  the  vendBr,  'for  they  ought  not  in  conscience  to  get  the 
estate  without  paying  the  full  consideration  for  it. 

§  8.  In  accordance  with  this  was  the  Roman  Law.  This  is 
the  language  of  the  Institutes. 

VendUcB  vera  res,  et  traditce,  non  aliter  emptori  acqui- 
runtur,  qwa/m  si  ia  venditori  pretium  solverit,  vel  alio  modo 
ei  aatiafecerit ;  velut,  ex  promisaore  avt  pignore  data,  Sed,  si 
is,  qui  vendidit,  fidem  emptoria  sequutus  fueHt,  dicendum  est^ 
statim  rem  emptoris  fieri,  Qriod  vendidi,  non  aliter  fi4;  acci/pientis^ 
qua/m  si  aut  pretium  nobis  solutum  sit,  aut  satis  eo  Twmi/ae  fac- 
tum, vsl  etiamfiizm  hcbbwzrimiis  emptori  sins  uUd  satisfactioneM) 

§  9.  If  the  consideration  money  is  ex^es^edJ^  be  paid  in 
the  conveyUXice,  and  even  ji.  recgipt  endorsed^on  the  back ;  or  if 
a  security  is  taken  for  the  payment  of  the  purchase  money,  the 
lien  nevertheless  exists,  if  in  fiict  the  money  has  not  been  paid, 

§  10.  Therefore  where  one  of  several  joint  owners  lays,  out 
his  own  money  in  repairs  or  improvements  for  the  common  bene- 
fit, he  sliall  Gave  a  lien  for  the  amount ;(/)  for  nemo  debet  lo^u- 
pletar%**Sjc  alterius  incommodoiff)  ;  and  the  rule  is  the  same 
where'Tfie'true  owner  stands  by  and  sees  improvements  made 
by  a  person  who  has  not  himself  notice  of  such  owner's  interests, 
without  saying  anything  ;  for  jure  natures  cequum  est,  neminem 
cwm  alterivbs  datrim^nto  awt  injurid  fi^ri  locupletioremA^)  _The 
Hindu  Law^permits  tha  mortgagee  or  tenant  in  possession  to 
recover  the  value  of  improvements  at  the  termination  of  bis 
estateT^There  are  other  equitable  liens  which  the  state  of  the 
Law  and  society  in  this  country  render  it  unnecessar)'  to  notice. 


(c)  Inst  1  il  t.  1.  §  41. 
(/)  Though  at  common  Law  a  jointowner  is  not  entitled  to  sue  his  jointowner  for 
contribution  onlkcooant  of  expenseswhich  the  former  has  voluntarily  mcurrfijJ,  with- 
out any  ex£re88  stipulation  or  contracS  IxBtween  them,  for  repairs  &c.,  to  the  common 
property,  yet  the  equitable  doctrine  of  the  Roman  Law  prevails  in  our  Equity  Courts. 
^0  in  t^eTandects  (Dig ;  c  lOV  t  11  12.)  Si  cedes  commttnes  eint,  aut  panis  communis^ 
€t  mm  reficere  veldemolire  vel  in  eum  im-miUere  quid  opus  set ;  commtmi  dividendo  judu 
CIO  crii  agendum,  avi  interdicto,  uU  possidetis,  experimur. 

ig)  Dig.  L  50 1. 17  L  aOft.  -    ""       (h)  Dig.  L  50  L  1?  L  206. 
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AGENCY. 

Qui  facit  per  alium,  facit  per  se. 

§  1.  An  agent  is  a  person  authorized  to  do  some  act  or 
acts  in  the  name  of  another  who  is  called  his  principal  An 
agent  is  the  Procurator  of  the  Roman  law  ;  the  prindpiJ  is 
the  Dominua.  Procurator  eat  qui  aliena  negotia  mandata  do- 
mini  mini8trat.M 

§  2.  It  is  a  general  rule  that  an  agent,  unless  specially  ^n^ 
powered,  cannot  substitute  another  in  his  place  ;  for  the  law 
is  Delegata  potestaa  non  potest  ddegari  :  vioaHus  non  habet 
vicarium.  Procurator  alium  procuratorem  facere  non  posaiL 
The  relation  h  founded  in  confidence;  and  the  principal  qu|^t 
not  to  have  a  party  thrust  upon  him  of  whom  he  knows  no- 
thing, and  who  may  not  be  to  his  liking.  At  the  same  time 
this  rule  4oes  not  prevent  the  agent  from  employing  all  sudi 
instruments  as  are  necessary  for  the  due  performance  of  his 
duty  ;  Tor  all  such  power  is  tacitly  implied  :  cuicun^jue  aliquie 
quid  concedit,  coTicedere  videtur  et  id  sine  quo  res  ipsa  esse 
non  potmt  And  that,  even  though  the  authority  may  not  con- 
tain any  express  mention  of  such  power :  Expreaeio  eorwm  quxB 
tacite  iriauTit  niJiU  operatur  :  and  Quod  evhinteUigitur  non  deesL 

§  3.  An  agent  may  be  appointed  by  bare  words,  or  his 
agency  may  be  inferred  from  the  conduct  of  his  supposed  prin- 
cipal concerning  him.  Agency  may  be  general  or  special ;  limit- 
ed or  unlimited  ;  no  particular  form  of  appointment  is  nec^H|%Q|^ 
Procurator  conetitvdiua  eat  vel  coram  vel  per  nuncium^  vel  per 
epiatolam. 

§  4.  The  division  of  Smith  in  his  Mercantile  Law  may  be. 
most  conveniently  followed  here.    He  treats  of  the  mutual  rights 

(a)  Dig.  L  8  tit  %  L  1. 
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of  the  agent  and  his  principal ;  of  the  mutual  rights  of  prin- 
cipals and  third  parties  ;  and  of  the  mutual  rights  of  agents 
and  third  parties.  Each  of  these  heads  is  considered  with  re- 
ference to  the  rights  of  the  one  party  against  the  other  ;  and 
hence  a    six-fold  division  of  the  subject. 

§  5.  The  ^rights  of  principal  against  agent.  The  fiduciary 
relation  of  the  parties  cs^ih  for  vherrmia  Jidea.  Whatever  bg..the 
character  of  the  duties,  the  agent  is  to  fulfil  them  to  tiie  letter, 
if  possible.  So  the  Itoman  Law.  "  Igitur  corrmwdisaime  iUa 
forma  in  mandaiie  servanda  est,  vi,  quotient  certum  mamda- 
turn  sit,  recedi  a  formd  non  debeaL  Diligenter  fmes  rn/jm- 
dati  custodiendi  sunt ;  nam  qui  excessit,  aUvd  quid  fae&re 
viddurr  He  must  employ  skill ;  for  if  he  engage  without  it, 
he  is.^  a- .deceiver.  Jtn^perj^iacu/pcB  cw?miMt«ni<tM' ;  spondet  peri- 
tkmi  artis  :  spondetdMigeiUiam,  agendo  negotiaparefifn^%  If  he  ex- 
ceed  his  authority,  loss  will  £Edl  upon  him  ;  while  he  must  ac- 
count to  his  employer  for  all  profits.  Procurator,  ut  in  cceteris 
quoque  negotus  gerendis,  ita  et  in  litibus,  ex  bond  fide  rationem 
reddere  debet.  Itaque,  quod  ex  lite  consecutus  erit,  sive  princi-- 
politer  ipsiua  rei  nonUns,  sive  extrinsecus  oh  earn  rem  debet 
mandoH  judido  resltitaere.  He  cannot  dispute  the  title  of  his 
principal  ;  he  must  keep  a  clear  account;  and  communicai^ld  all 
results  to  his  principal  When  loss  occurs  through  his  negli- 
gence, or  additional  expense  has  been  incurred,  which  but  for 
such  negligence  might  have  been  avoided,  he  will  have  to  bear 
it    Sokihe  Roman  Law. 

*'  Si  ndki  mandaveroB,  ut  rem  HH  aUqnam  emam,  egogue  emero  meo  preiiOf 
kaibebo  mandati  actionem  de  preHo  recuperando.  Sed  et  n  luo  pretio,  tm- 
pejtdero  tamen  aUguid  hena  fide  ad  emplionem  rei,  erit  amtraria  mandati 
actio,  out  9i  rem  emptam  noUe  recipere.  SimUi  modo,  et  si  quod  aliud 
mandaverie,  et  vt  id  swnptnm  feeero.  Impendia,  mandati  exaequendi  gratid 
facta,  9%  bond  fde  facta  nmi,  restitui  omnimodo  debent ;  nee  ad  rem  peril- 
net,  quod  ia,  qui  mandaeeet,  potuiseet,  ii  ipse  negotium  gererei,  minui  im- 
pendere.  Sumptue  bond  fide  neeesiario  faotoe,  eUi  negotio  finem  adhibere 
procwraior  non  potmt,  judicio  mandati  ratitui  neceue  Cit,  Si  tamen  nikil 
anlpd  tud factum  est,  sumptus,  quos  in  Utem  probabiU  ratione  ftceras,  com- 
iraria  mandati  actione  petere   potes.    Si   quid  procurator  citra  mandatum 

(()  Dig  0.50  tit  17.  L  182. 
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in  toluptatem  feclf^  pemittendum  ei  atrfrrre^  quod  sine  damuo  donuMifiat^ 
nud  rdlionem  sumpiut  iiliua  dominua  admiUHy 

An  agent  to  sell,  must  insure  goods  if  his  principal  requests^ 
or  if  it  has  been  the  course  of  business  to  do  so  ;  and  if  he 
cannot  effect  an  insurance,  he  must  inform  his  Drincipal.  He 
must  sell  for  the  price  limited,  where  a  price  is  limited  ;  or  if 
not,  for  a  fair  market  price  ;  he  must  Jnot  sell  upon  credit 
where  the  goods  are  ordinarily  sold  for  cash  only. 

§  6.  Del  credere  agents,  however,  who  are  paid  an  extra 
remuneration  for  insuring  payment  oF  goods  intrysted  to  them 
for  sale,  may  of  course  sell  for  credit.  They  are  however  only 
sureties,  and  cannot  be  resorted  to  by  the  principal  for  jwy- 
ment  in  the  first  instance,  before  the  purchaser  has  failed  topay.W 

§  7.  One  of  an  agent's  main  duties  is  to  keep  a  true  .and 
clear  account.  Courtis  of  Equity,  writes  Story, (d^  adopt  veiy  en- 
larged views  in  regard  to  the  rights  and  duties  of  agents  ;  and 
in  all  cases  where  the  duty  of  keeping  regular  accounts  and 
vouchers  "is  imposed  upon  them,  they  will  take  care  that  tiie 
omission  to  doso  shall  not  be  used  as  a  means  of  escaping 
responsibihty,  or  of  obtainiiig  imdue  recompense.  If,  thereforey 
an  agent  does  not,  under  such  circumstances,  keep  regular  ac- 
counts and  vouchers,  he  will  not  be  allowed  the  compensation 
which  otherwise  would  belong  to  his  «^ncy.W  Upon^mmilar 
grounds,  as  an  agent  is  bound  to  keep  the^^^r^erty  of  his 
principal  distinct  from  his  own :  if  he  iiU3C«3,_it  „up  with  his  own, 
the  whole  will  be  taken  both  at  Law  and  in  Equity  to^j)eJte 
property  of  the  principal,  until  the  agent  puts  the  subject  mat- 
ter under  such  circumstances,  that  it  may  be  distinguished  as 
satisfactorily  as  it  might  have  be^i  befc^re  the  unauthorized 
mixture  on  his  part(/)  In  other  words^  the  agent  js  j^t  to 
the  necessity  of    showing  clearly  what    pari  of  the    proper^ 


(c)  In  strictness  he  is  not  %  snrety.  No  note  is  necessaiy  to  bind  him.  The  priid- 
pal  need  not  me  the  purchaser  before  having  reooorse  to  the  del  credere  agent  It  is 
sufficient  if  he  fails  to  pay. 

((Q  Eq.  Jar.  §408.  («)  WUU  r.  Lady  LincoUi,  8  Tea.  363. 

(/)  Lupton y.  White,  U  Vm.  43^  440. 
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belongs  to  him,  and  so  fiu*  as  he  is  unable  to  do  this,  it  is 
treated  as  the  property  of  his  principal,  to)  Courts  of  Equity 
do  noLJiL-tbese  cases  proceed  upon  the  notion,  th^t  .irfirlct 
justice  is  done  between  the  parties  ;  but  upon  the  ground  that 
it  is  the  _  only  justice  that  can  be  done,  and  that  it  would 
be  inequitable  to  suffer  the  fraud  or  negligence  of  the  cigeixt 
to  prejudice   the  rights  of  his  principal.  W 

§  8.  Agents  for  purchase  must  follow  instructions,  or  the 
principal  may  repudiate  the  transaction  ;  but  the  principal  must 
give  notice  of  such  repudiation  to  the  agent  within  a  reason- 
able time. 

§  9*  Rigkta  of  Agent  O/gainst  Principal  He  is  entitled  to 
remuneration,  ordinarily  called  commisa^nTS^ed'^^etimes  by 
special  agreement,  sometimes"  by  the  usage  of  trade.  But  if  his 
employment  T5e  illegal,  he  cannot  enforce  payment,  for  the  law 
will  not  assist  \nisL  He  may  forfeit  it  by  misconduct^  such  as 
neglect,  want  of  skill,  and  the  like.  He  is  entitled  to  be  reim- 
bursed all  advances  made  by  him  in  the  regular  course  of  his 
business  :  such  as  charges  for  duties,  ware-housing  fee. ;  but 
charges  occasioned  by  his  own  neglect  are  not  within  the  regu- 
lar course  of  employment.  Where  he  acts  bond  Jide,  he  is  not 
liable  to  his  Principal  for  the  result  of  contracts  entered  into 
on  his  behalf.  Reabourg  v.  BrucknerX^  And  on  the  other 
hand  he  is  entitled  to  be  indemnified  for  any  liability  incurred 
by  him  consequent  on  his  employment.    WaHon  v.  HarriaonJ  j) 

§  10.  Rights  of  third  persons  against  Principal.  Ab  £ar  as 
the  agent's  authority  extends,  he  can  bind  his  principial  to  third 
persons.  The  extent  of  an  agent's  authority  is  to  be  measured 
by  the   extent  of  his  usual  employment. 

"  For  he,"  writes  Smithi^)  "  who  accredits  another  by  employing  him 
must  abide  by  the  effects  of  that  credit,  and  will  be  bound  by  con- 
tracts made  with  innocent  third  persons  in  the  seeming  coarse  of  that  em- 
ployment, and  on  the  faith  of  that  credit,  whether  the  employer  intended  to 


(g)  PanUm  v.  PanUm,  cited  16  Voe.  440  ;  Chadwnih  v.  Edwards,  8  Ves.  46. 
(A)  Lvpton  V.  White,  15  Ves.  441.  (i)  27  L.  J.  n.  a  Exch :  90. 

U)  »  UJ.  n..8.  Q.  R  li  ,  (4^  Men  U  p.  134. 
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authorise  them  or  not ;  since,  where  one  of  two  innocent  persons  must  soffer 
by  the  fraud  of  a  third,  he  who  enabled  that  third  person  to  commit 
the  fraud  should  be  the  sufferer.  On  this  principle  it  is,  that  one  partner  can 
bind  another  to  contracts  within  the  scope  of  the  partnership  business ;  the 
same  principle  is  well  illustrated  by  Lord  C,  J.  Holt^  who  says,  '  If 
a  man  send  his  servant  with  ready  money  to  buy  goods,  and  the  ser- 
vant buy  upon  credit,  the  master  is  not  chargeable.  But  if  the  servant 
usually  buy  for  the  master  upon  tick,  and  the  servant  buy  some  things 
without  the  master's  order,  yet,  if  the  master  were  trusted  by  the  trader, 
he  is  liable/" 

And  in  sucb  cafies  the  Principal  is  liable  though  the  goods 
be  misapplied  by  the  agent    Su/mmera  v.  SolomorUJ) 

§  11.  ^*  As  the  employment'*  writes  Mr.  SmUhi^)  **  is  t^e  m^nre 
of  the  authority  to  l)e  inferred,  if  there  were  no  previous^  employmoiiy 
there  can  of  course  be  no  inference  of  authority :  in  such  a  case,  the  party 
who  trusts  a  servant  does  it  at  his  peril;  since  the  master  will  only  be 
liable  for  what  comes  to  his  use ;  and  not  even  for  that,  if  he  gave  hb 
servant  money  to  pay  for  it ;  and,  as  the  employment  is  the  measure  of 
the  authority,  an  employment  is  one  line  of  business  affords  no  inference 
of  authority  to  act  in  another ;  and  the  authority  must  be  inferred  from 
facts  which  have  occurred  during  the  course  of  such  employment,  not  from 
mere  argument  as  to  the  utility  or  propriety  of  the  agents  possessing  it 

**  Thus,  though  a  derk  or  apprentice  may  have  an  implied  authority 
to  receive  money  for  his  master  in  the  course  of  busin^sT^et  that  will 
give  him  no  authority  to  receive  it  in  collateral  transaction  ^nr'oul  of 
the  ordinary  course  of  business.  And  thus  also,  though  a  master  whea 
abroad,  or  even  at  home,  in  case  of  necessity,  has  an  implied  authority 
to  borrow  money  for  the  purposes  of  the  ship,  and  may  therefore  bind 
his  owner  by  contracting  a  loan  for  those  purposes,  yet»  if  he  bgpow 
money  on  his  own  account,  and  afterwards  apply  it  to  the  purposes  of 
the  ship,  that  is  no  exercise  of  his  authority,  and  hie  masjtfiLJa- not 
bound  to  repay  that  money. 

'*  It  follows  from  the  above  observations,  that  an  agent  may  be  tied 
down  by  very  strict  directions,  as  between  himself  and  principal,  whom 
he  may  notwithstanding  have  power  to  bind  by  contracts  unanthofocd 
by  and  even^  in  defiance  of  them.  Cases  of  this  sort  occur,  when  i 
general  agent,  as  he  is  called,  exceeds  his  instructions.  A  goieral  agent 
is  a  person  whom  a  man  puts  in  is  place  to  transact  all  his  busineis 

(Q  3  Joi;  B.  8. 96S»  (m)  Ifo.L,  p.  180.. 
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of  a  particular  kind  :  thus,  a  man  usually  retains  a  factor  to  buy  and 
sell  all  goods,  and  a  broker  to  negotiate  all*  contracts  of  a  "certain  de- 
scription, an  attorney  to  transact  all  his  legal  business,  a  master  to  per- 
form all  things  relating  to  the  usual  employment  of  his  ship,  and  so 
in  other  instances,  liie  authority  of  such  an  agent  to  perfoim  allL  things 
usual  in  the  line  of  business  in  which  he  is  employed,  cannot  be  limit- 
ed by  any  private  order  or  directron  not  faiown  to  the  party  dealing 
with  him.  But  the  rule  is  directly  the  reverse  concerning  a  particular 
agent,  i.  e.  an  agent  employed  specially  in  one  single  transaction  ;  for 
it  is  the  duty  of  the  party  dealing  with  such  a  one,  to  ascertain  the 
extent  of  his  ^thority;  and  if  he  do  not  he  must  abide  the  conse- 
quences." 

It  must  however  be  remembered  that  a  Foreign  Principal  is 
in  no  case  liable  at  the  suit  of  a  vendor  for  goods  purchased 
by  the  agent  at  home!    'EmytTi  v.  ATidersonM) 

§  12.  The  words  of  Story  in  his  work  on  Agency  are  also 
worthy  of  study  here.(o) 

"  Before  quitting  this  subject  of  the joature  and  extent  of  ths.ju^thority 
of  agents,  it  seems,  proper  to  refer  again  to  wluit  has  been  abready 
incidentally  stated,  the  distinction  commonly  taken  between  the  case  of 
a  general  agent  and  that  of  a  special  agent,  the  former  being  ap- 
pointed to  act  in  his  principal's  affairs  generaUy,  and  the  latter  to  act 
concerning  some  particular  object.  In  the  former  case,  the  prinql^al  will 
be  bound  by  the  acts  of  his  agent  within  the  scope  of  the  general 
authority  conJferred  on  him,  although  he  violates  by  those  acts  his  private 
instructions*  and  directions  which  are  given  to  him'  by  the  principal, 
limiting,  qualiiiying,  suspending,  or  prohibiting  the  exercise  of  such  authority 
under  particular  circumstances.  In  the  latter  case,  if  the  agent  exceeds 
his  special  and  lunited  authority  conferred  on  him,  the  principal  is  not 
bound  by^his  acts ;  but  they  become  mere  nullities,  so  far  as  he  is  con- 
cerned ;  imless,  indeed  he  has  held  him  out  as  possessing  a  more  enlarged 
authority. 

"The  ground  of  this  distinction  is  the  public  policy  of  preventing 
frauds  upon  innocent  persons,  and  the  encouragement  of  confidence  in 
dealings  with  agents.  ^  If  a  person  is  held  out  "to  third  person,  or  to 
the  public^  at  large,  by  the  principal  as  having  a  general  authority  to 
act  for  and  tojbind  him  in  a  particular  business  or  employment,  it 
would    be  the  hi^ht  of    iiyustice,'  and    lead    to  the  grossest    frauds  to 

(n)  13  Jut.  211.  (o)  $  126-7. 
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allow  him  to  set  ap  his  own  secret  and  private  instructions  to  the 
agent,  limiting  that  authority;  and  thus  to  defeat  his  act  and  trans- 
actions under  the  agency,  when  the  party  dealing  with  him  had,  and 
could  have  no  notice  of  sndi  •  instrecHons.  In  such  cases  good  faith 
requires  that  the  principal  should  be  held  bound  by  ^  aots .  of  the 
agent,  within  the  scope  of  his  general  authority:  for  he  has  held  him 
out  to  the  public  as  competent  to  do  the  acts,  and  to  bind  him 
thereby.  The  maxim  of  natural  justice  here  applies  with  its  full  foroe, 
that  he  who,  without  intentional  fraud,  has  enabled  any  person  to  do 
an  act,  which  must  be  injurious  to  himself  or  to  another  innocent  par- 
ty, shall  himself  suffer  the  injury  rather  than  the  innocent  party,  who 
has  placed  confidence  in  him.  The  maxim  is  founded  in  the  soundest 
ethics,  and  is  enforced  to  a  large  extent  by  Courts  of  Equity.  Of  course 
the  maxim  fails  in  its  application,  when  the  party  dealing  with  the 
agent  has  a  full  knowledge  of  the  private  instructions  of  the  agent,  or 
that  he  is  exceeding  his  authority." 

§  13.  When  a  principal  adopts  the  acts  of  his  agent  which 
he  had  not  originally  authorized,  third  parties  may  pursue  the 
principal ;  for  omnia  ratihabitio  retro-traJiitur  et  mandato  priori 
cequiparatur. 

^^ 

§  14.     As  to  the  power  of  an  agent  to  bind  his  pryicipal  by 

the  disposition  of  his  property : 

**  The  common  law  rule"  writes  Smiih,{p)  "was,  as  may  be  collected 
from  the  foregoing  observations,  that  to  acquire  a  good  title  to  the 
employer's  property  by  purchasing  it  from  his  agent  such  purchase  must 
have  been  in  market  overt  and  without  knowledge  of  the  seller's  re- 
presentative capacity,  or  from  an  agent  acting  according  to  his  iostrac- 
tions,  or  from  one  acting  in  the  usual  course  of  his  employment,  and 
whom  the  buyer  did  not  know  to  be  transgressing  his  instructions.  The 
reason  of  this  is  clear ;  for  unless  the  transaction  took  place  boni  fide 
or  in  a  market  overt  (in  which  case  a  peculiar  rule  of  law  steps  in 
for  its  protection)  an  agent  selling  without  express  authority  must,  tbat 
his  act  might  be  supported,  have  sold  under  an  implid[_  one.  But  we 
have  seen  that  an  implied  authority  always  empowers  the  person  authorised 
to  act  in  the  usual  course  of  his  employment ;  consequently,  if  he  sdd 
in  an  nnsual  mode,  he  could  have  no  implied  authority  to  support  his 
act ;  md  as  he  had  no  express  one,  his  sale  of  course  fell  to  the 
ground.    For  instance,  the  usual  employment  of  a  factor    bdng  to  sell, 

(P)  p.  146. 
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it  was  repeatedly  decided  tliat  he  could  not  pledge  the  goods  entrusted 
to  him." 

The  case  of  The  Bank  o^BeTi^al^^^ifqx^^ 
good^JUugtji^i^n^  of  the  j)qwer  which  an  ajggnt  has  to  bind  his 
principal  to  third  parties.  The  payee  of  promissory  notes  of  tho 
East  India  ^Company,  by  a  power  of  attorney,  authorized  his 
agents  at  Calcutta  to  "  sell,  endorse,  and  assign"  t^e^notes.  These 
notes  were  firansferable  by  endorsement,  payable  to  bearer.  The 
agents,  in  their  character  of  private"ban1£ers,  borrowed  money 
of  the  Bank  of  Bengal  offering,  as  security,  these  promissory 
notea  The  Bank  inade  the  advance,  and  the  agents  "eridorseli 
the-uotes,  such  endoraement  purporting  to  be  as  attorney  for 
their  piincipal,  and  deposited  them  witli  the  Bank,  by  way  of 
collateral  security  for  their  personal  liability,  at  the  same  time 
authorising  the  Bank,  in  default  of  payment,  to  sell  the  notes 
in  reinibursement  of  the  advances.  The  agents  afterwards  be- 
came insolvent,  and  default  having  been  made  in  pa3mient,  the 
Bank  sold  the  notes,  and  realised  the  amount  of  their  loan. 

It  was  held,  that  the  endorsement  of  the  notes  by  the  agents 
of  the  payee  to  the  Bank  was  within  the  scope  of  the  au- 
thority given  to  them  by  the  power  of  attorney,  and  that  the 
payee  could  not  recover  in  detinue  against  the  Bank. 

"The  main  and  fundamental  question,"  said  Lord  Brougham 
in  delivering  the  judgment  of  the  Court,  is, — 

"Had  Maeleod  ^  Co.  authority  to  endorse  under  the  power  of  at- 
torney? Which  is  in  the  same  words  in  both  cases. 

"  It  is  to  *  sell,  endorse  and  assign,  or  to  receive  payment  of  the  prin- 
cipal according  to  the  course  of  the  Treasury — and  "to  reoeive  the  con- 
sideration-money and  give  a  receipt  for  the  same.'  It  is  contended  for 
the  Bespondent,  that  the  words,  'sell,  endorse  and  assign,'  used  con- 
junctively, cannot  be  used  in  the  disjunctive,  but  that  the  only  power 
given  to  endorse  is  one  ancillary  to  sale,  and  that  we  are  to  read  it» 
as  if  it  were,  power  to  sell,  and  for  the  purposes  of  selling,'  to  endorse. 
This  construction  is  endeavoured  to  be  supported  hy  .Teferriag  to  the  va- 
riation   of    *  or*  for    'and'  immediately   following — *  or  to    receive    the 


(q)  5  Moore's  L  App.  p.  1. 
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money  at  tbe  Treasury.'  We  a^BL-jinabk  to  go  along  witjL  this  yieir 
of  the  instrument.  The  rariation  is  clearly  owing  to  a  new  subject- 
matter  being  introduced.  The  matter  first  dealt  with,  is  the  use  of  the 
paper  as  a  continuing  and  subsisting  instrument,  as  securities  not  paid 
off;  the  matter,  afterwards  dealt  with,  is  the  receiving  of  the  money  due 
on  these  securities,  when  paid  off^  and  when  they  ceased  to  exist— it  is 
called  'payment  of  the  principal,'  and  then  follows  a  like  power  to  re- 
ceive the  consideration-money,  and  give  recdpts;  that  is,  to  receive  the 
money,  and  give  receipts  for  the  money  arising  from  the  sale,  endorse- 
ment, and  assignment,  because  to  that  alone  could  this  clause  apply— 
the  giving  up  the  paper  to  the  Treasury,  authorised  by  the  second  clause, 
requiring^no  receipt  whatever. 

"  The  change  of  *  and  'for  *  or '  in  the  second  clause  does  not,  thae- 
fore,  appear  at  all  to  alter  or  affect  the  construction  of  the  first  clause 
or  member  of  the  sentence.  Shall  we,  then,  say,  that  a  power  to  '  sdl, 
endorse  and  assign,'  does  not  mean,  a  power  to  sell,  a  power  to  en- 
dorse, and  a  power  to  assign  P  And  would  not  such  a  negative  or  ex- 
clusion be  doing  violence  to  the  plain  sense  of  the  words  ?  If  we  adopt 
this  exclusive  construction,  we  must  hold,  that  these  words  not  only  give 
no  powers  to  endorse,  without  selling,  but  also,  that  they  give  no  powor 
to  sell  without  endorsing,  and  we  must  suppose  the  agent  acting  under 
such  a  power  to  be  entirely  crippled.  Now,  as  there  can  be  no  doubt 
that  this  is  a  general  form  for  powers  of  attorney  to  deal  with  nego- 
tiable instruments,  and  that  in  the  general  case,  whatever  may  have  been 
the  understanding  in  the  case  at  the  Bar,  the  power*  to  endorse  is  in- 
tended to  be  conveyed.  Were  we  to  adopt  the  Respondent's  construction, 
we  should  sanction  this  position,  not  only  that  all  powers  now  existing 
and  acted  on,  and  which  have  been  acted  on,  if  conceived  in  this  form, 
are  most  defective,  indeed,  almost  inoperative,  and  that  what  has  been 
done  under  them,  and  is  now  done  under  them,  is  insufficient  to  convey  a 
title  to  the  taker  of  the  negotiable  instrument,  but  that  in  future,  to  make  such 
powers  complete,  indeed,  to  render  them  useful,  a  new  and  very  tautologous 
phraseology  must  be  adopted,  as  this  '  power  to  sell,  and  also  to  endorse,  and 
also  assign,  or  to  endorse  without  selling,  or  to  assign  without  selliug  or  en- 
dorsing, or  to  sell  without  endorsing,'  and  so  forth.  .  It  appeanjfijs, 
that  the  rational  and  the  natural  construction  is  the  one  which  i[^i^snts 
a  power  *to  sell,  endorse,  and  assign,'  as  a  power  to  selL,A-iM»fir  to 
endorse,  and  a^  power  to  assign— so  that  these  acts  may  be  d^  apart 
or  together,  and  that  the  powers  are  conveyed  conjointly  and  severally. 
The  elliptical  mode  of  expression,  by  not  repeating  the  words   *  a  pow»,* 
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or  *full  power,'   we  consider  to   be  thus  properly   supplied,  and  the  ex- 
pression thus  justly  expounded  in  the  ordinary  mode  of   parlance." 

"But  it  is  said,  that  the  power  was  given  to  do  the  acts  in  ques- 
tion on  the  donor's  behalf.  This  is  really  only  saying,  that  what  the 
agent  is  to  do,  he  is  to  do  as  representing  the  principal ;  as  doing  it 
on  behalf  of,  or  in  the  place  and  in  the  right  of,  the  principal.  But 
it  is  further  said,  that  even  if  the  expression  be  read  as  only  amount- 
ing to  this,  the  endorsement  is  to  be  only  made  for  the  benefit  of  the 
principal,  and  not  for  the  purposes  of  the  agent.  We  do  not  see  how 
this  very  materially  affects  the  case,  for  it  only  refers  to  the  use  to  be 
made  of  the  funds  obtained  from  the  endorsement,  not  to  the  power ; 
it  relates  to  the  purpose  of  the  execution,  not  to  the  limits  of  the  power 
itself;  and  though  the  endorsee's  title  must  depend  upon  the  authority 
of  the  endorser,  it  cannot  be  made  to  depend  upon  the  purposes  for 
which  the  endorser  performs  his  act  under  the    power." 

§  15.  The  decisions  on  this  power  of  disposition  by  agents 
working  a  hardship  on  merchant's  cre<fit,  the  Factors  Act  was 
passed  (6  Geo.  4.  c.  49.)  and  subsequently  5  and  6  Vic.  c  39  called 
the  New  Factor's  Act  Both  these  Acts  are  extended  to  this 
country ;  the  fersaer  by  Act  XIII  of  1840 :  and  the  latter  by  XX 
of  1844- ;  but  jUiey  only  apply  to  cases  governed  by  EngHsh-Jaw, 
and  I  shall  therefore  not,  pursue,  the  subject  at  any  length  here. 

§  16.  The  following  brief  summary  of  the  operation  of  the 
Factors  Acts  taken  from  Chitty  on  Contractsir)  may  however 
not  be  out  of  place. 

"  1st.  An  agent  who  is  intrusted  with  the  possession  either  of  goods 
or  of  the  documents  of  title  to  goods,  may  now  deposit  the  same  by 
way  of  pledge,  lien  or  security^  for  advances  made  to  himself;  even 
although  at  the  time  of  making  the  advances  the  pawnee  knew  that 
the  pawner  was  only  an  agent.  But  the  pawnee  is  not  entitled  to  the 
protection  of  this  enactment,  if  the  deposit  was  made  on  account  of  an 
antecedent  debt ;  or  if  the  advance  was  not  made  bon&  fide  on  the 
part  of  the  pawnee ;  or  if  he  had  notice  that  the  agent  had  no  authori« 
ty  to  pledge,  or  that,  in  so  doing,  he  was  actmg  mala  fide  with  refer- 
ence to  his  prmcipal. 

"  !ind.  Where  the  advance  is  made  bonft  fide,  not  on  account  of  an 
immediate  deposit,  but  in  considenrticia:  of  a  written  confract  to  deposit 

(r)  p.  202. 
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goods  or  documents  of  title,  notice  to  the  pawnee  of  the  agOEit's  want 
of  authority  to  make  such  deposit,  will  not  invalidate  the  contract,  unles* 
to  be  received  by  him  before  the  goods  or  documents  of  title  have  been 
actually  deposited  with   him. 

"  3rd.  Where  the  agent  is  possessed  of  any  docimient  of  title  to  goods, 
he  will  be  taken  to  have  been  intrusted  therewith,  so  as  to  be  entitled 
to  pledge  the  same,  whether  such  document  was  derived  immediately 
from  the  owner,  or  has  been  obtained  by  the  agent  by  reason  of  his 
having  been  intrusted  with  the  possession  of  the  goods,  or  of  some  other 
document  of   title  thereto. 

''  4th.  The  agent  may  make  a  valid  pledge,  either  for  an  original  or 
a  continuing  advance.  And  where  an  advance  has  been  already  made  to 
an  agent  on  the  security  of  goods,  documents  of  title,  or  negotiable 
instruments,  and  these  are  given  up  in  consideration  of  the  deposit  by 
the  agent  of  other  goods,  &;c.,  the  pledgee  will  have  a  lien  on  this 
second  deposit  to  the  extent  of  the  value  of  the  goods,  &c.  givea  up 
in  consideration  thereof. 

'*  5th.  It  would  seem  that  an  agent  may  pledge  the  property  of  hi» 
principal  for  an  antecedent  debt,  .to  the  extent  of  Us  own  lien  thereon 
at  the  time  of  the  pledge,  provided  the  pawnee  has  not,  at  that  time,  notioe 
that  the  pawner  is  an  agent.  And  lastly,  there  seems  to  be  no  doubt 
that  the  principal  will  be  boimd  by  a  pledge  by  hb  agent  of  negoti- 
able securities,  such  as  bills  or  notes  indorsed  in  blank,  or  exchequer 
bills  payable  to  bearer,  or  bonds  payable  to  holder. 

"  But  it  has  been  decided,  that  the  5  &  6  Vic.  c.  S9,  s.  1.  is  in^ 
tended  to  protect  only  bonft  fide  advances  to  the  agent.  And,  there- 
fore, where  the  agent  and  the  defendant  were  jointly  liable  on  a  t>ill 
for  £300,  and  the  defendant  paid  that  sum  to  the  agent  to  take  np 
the  bill,  and  took,  as  a  security,  a  deposit  of  goods  belonging  to  this 
plaintiff,  which  were  then  in  the  agent's  hands  :  it  was  held,  that  the 
transaction  was  not  a  loan  to  the  agent  at  all ;  and  that  it  was  not 
protected  by  the  statute." 

§  17.  The  consequence  of  dealing  with  an  agent  when  the 
principal  is  undisclosed  at  the  time  of  the  transaction,  is  veiy 
neatly  put  in  Smith's  Mercantile  Law.  The  leading  cases  are 
Patterson  v.  Gandaaequi.  Addison  v.  Oandase^i.  Thompson  v. 
Davenport,  and  Oeorge  v.  Claggett,  which  may  all  be  consulted 
in  the  Second  Volume  of  Mr.  Smith's  Leading  Oases,  with  the 
invaluable  notes  attached  to  them  respectively.     Here  it  must 
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Buffice  to  furnish  the  reader  with  the  same  author's  condensed 
summary  of  the  law  as  it  is  established  by  those  cases,  and  the 
subsequent  decisions  which  have  followed  upon  them. 

"  When,"  he  writesW,  "  an  agent,  having  a  proper  authority  purchases 
in  the  name  of  his  principal,  it  is  clear,  from  what  has  been  said,  that 
the  principal  is  bound  to  the  vendor  ?  if,  however,^  the  vendor,  preferring 
the  CTedil3f^^  agent  to  that  of  the  principal,  agree  with  the  former 
to  accept  him  as  his  debtor  instead  of  the  latter,  he  cannot  afterwards 
alter  his  election,  and  turn  round  and  charge  the  principal.  But  it  often 
happens,  that  a  broker  purchases  in  his  own  name,  without  disclosing 
that  he  lias  any  principal :  where  this  takes  place,  the  broker  is;^  of  course, 
the  person  to  whom  the  vendor  gives  credit ;  yet,  if  he  afterwards  dis- 
cover the  principal,  he  may  elect  to  abandon  the  responsibility  of  his 
broker,  and  charge  him  :  and  so  he  may,  if  the  broker,  on  making  the 
purchase,  stated  himself  to  be^an  agent,  but  omitted  to  state  the  name 
of  his  priSc5)al,  which  is  afterwards  discovered ;  uidess,  in  either  of 
these  cases,  J^e  seller  have'sufiered  the  time  for  payment  to  elapse,  and 
the  principal  to  alter  "the  state  of  his  account  with  the  broker  in  such 
a  manner  that"  he  would  be  a  loser  if  called  on  to  pay  to  the  seller, 
for  then,  indeed,  sooner  than  that  The  principal  should  be  injured,  the 
seller  will  be  taken  lo  have  selected  the  agent  for  his  debtor,  x'feut  if 
the  time  for  payment  have  not  elapsed,  the  principal  caimot,  by  pre- 
maturely settling  with  his  agent,  deprive  the  seller  of  his  election.  It 
seems  also  to.  be  a  rule,  that  whenever  the  agent  ;s  an  £nglish,  and 
the  principal  a  foreign,  merchant,  the  seller  will  be  considered  as  having 
given  credit  to  the  Englishman,  and  that  he  and  not.  the  ibr^gner  is 
liaW^.. 

§  18.  Pajonent,  or  tender  of  payment,  to  an  agent  in  the 
course  of  his  employment,  is  payment  or  tender  of  payment  to 
the  principal. 

"  It  is  a  general  rule  of  law,  that,  if  a  creditor  employ  4IXL  agent  to 
receive  money  of  a  debtor,  and  the  agent  receives  it  the  debtor  is  dis- 
charged as  against  the  principal ;  but  if  the  agent,  instead  of  receiving 
money,  write  off  money  due  from  him  to  the  debtor,  then  the  latter  is 
not  discharged."  (0 

When  landed  property  is  sold  by  auctioneers,  the  purchaser 
must  strictly  adhere  to  the  conditions  of  sale.     In  the  absence 

<s)  Mercantile  Law,  p.  150.  (0  Mercantile  Law,  p.  154. 
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of  express  stipulation  to  the  contrary  the  purchase  money  musfe 
be  paid  the  vendor,  and  the  yendor  has  ordinsnily  a  right  to 
have  the  assignment  executed  in  his  presence. 

§  19.  Hitherto  we  have  been  considering  contracts.  The  ques- 
tion remains  how  far  the  principal  will  be  liable  for  his  agent  s 
torts.  Where  he  orders  or  ratifies  them,  he  is  of  course  res- 
ponsible :  though  the  agent  is  not  excused ;  for,  says  Blackstone 
"  he  is  only  to  obey  his  master  in  matters  that  are  lawful 
and  honest." 

§  20.  He  is  responsible  for  the  negligence  of  his  ag^iL  Il- 
lustrations of  this  principle  frequently  occur  in  the  law  of  master 
and  servant.  The  leading  cases  on  this  are  Lauj^St^-  Poifi- 
t&t<v)  and   Quarman  v.  Burnett M 

In  the  first  of  these  cases  it  was  held  that  where  the  owner 
of  a  carriage  hired  of  a  stablerk^eper  a  pair  of  horses  to  drive 
it  for  a  day,  and  the  owner  of  the  horses  provided  a  driver, 
through  whose  negligent  driving  an  injury  was  done  to  a  horse 
belonging  to  a  third  person :  the  owner  of  the  carriage  was 
not  liable  to  be  sued  for  such  injury,  Bayley  and  Holroyd 
Js.  dissentmg.  """"^"^ 

If  the  second,  where  the  owners  of  a  carriage  were  in  the  ha- 
bit of  hiring  horses  from  the  same  person,  to  draw  it  for  a  day 
or  drive,  and  the  owner  of  the  horses  provided  a  driver,  through 
whose  negligence  an  injury  was  done  to  a  third  party,  it  was 
held  that  the  owners  of  the  carriage  were  not  liable  to  be  sued 
for  such  injiuy. 

And  it  was  held  to  make  no  difference,  that  the  owners  of 
the  carriage  had  always  been  driven  by  the  same  driver,  he  be- 
ing the  only  regular  coachman  in  the  employ  of  the  owner  of 
the  horses  ;  or  that  they  had  always  paid  him  a  fixed  sum  for 
each  drive ;  or  that  they  had  provided  him  with  a  livery,  which 
he  left  at  their  house  at  the  end  of  each  drive,  and  that  the 
injury  in  question  was  occasioned  by  his  leaving  the  horses 
while  so  depositing  the  livery  in  their  house. 

(u)  5  B.  &  C.  547.  (v)  6.  M.  &  W.  499. 
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In  these  cases  the  driver  was  the  servant  or  agent  of  the 
oimer  of  the  horses,  not  of  the  hirer;* "and  the  owner  b?  the 
horses  wonld  have  been  liable,  had  he  been  sued.  Parke  B.  in 
his  judgment  in  Qua/rmcm  v.  Bv/mett  said. 

"  That  person  is  undoubtedly  liable  who  stood  in  the  relation  of  master 
to  the  wrongdoer— he  who  jglgpted  him  as  bis  servant  from  the  knowledge 
of  or  belief  in  his  skill  and  care,  and  who  may  remove  him  for  jnispguduct, 
and  whose~rders  he  was  bound  to  receive  and  obey  j  and  whether  auch 
servant  has  been  appointed  by  the  master  directly,  or  ^termediately  through 
the  intervenHon  of  an  agent'  authorised  by  him  to  appoint  servants  for  him, 
can  pate  no  difference.  But  the  liability  by  virtue  of  the  principle  of 
relation  of  master  and  servant  must  cease  where  the  relation  itselToeases  to 
exist ;  and  no  other  person  Ihan  the  master  of  such  servant  can  be  liable, 
on  the  simplej^und  th4t  the  servant  is  the  servant  of  another,  and  his 
act  the  act  oianother.  Consequently  a  third  person  entering  into  a  con- 
tract with  the  master,  which  does  not  raise  the  relation  of  master  and  ser- 
vant at  all,  is  not  thereby  rendered  liable ;  and  to  make  such  person  liable, 
recourse  must  be  had  *to  a  different  and  more  extended  principle,  namely, 
that  a  person  is*liabfe  not  only  for  flie  acts  of  his  own  servant,  but  for 
any  injury  which  arises  by  the  act  of  another  person  in  carrying  into 
execution  that^which  that  other  person  has  "contracted  to  do  for  his 
benefit.*'.  ' 

§  21.  Thia  leads  us  to  observe  that  it  is  very  necessary  to 
bear  in.  mind  the  distinction  betwe^  the  relatioi^  of  mastfsr  and 
servant  and  that  of  Employer  and  contracted'. 

The  case  of  Sadler  v.  HerdocM^)  affords  a  good  illustration 
of  the  difference.  Defendant  employed  P.^  who  was  a  la- 
bourer skilled  in  the  construction  of  drains^  to  clear_  put  a 
drain,  which  carried  off  water  from  his^gaotlen  across  and  under 
a  public  highway,  and  paid  him  5s.  for  the  job.  D^endant 
did  not  interfere,  nor  direct  the  manner  of  doing  the  work. 
In  an  action  against  defendant  for  an  injuty  caused  to  plain- 
tiff's horse  by  the  n^ligent  manner  ia  which  the  work  was 
done.  It  "was  held,  that  the  relationship,  of  master  and  servant 
existed  between  defendant  and  P.,  and  th^^efore  defendant  was 
liable..  — - 


(u?)  1  Jur.  n.  8.  p.  679. 
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Bat  in  delivering  judgment,  Lord  Camvpbell  said, 

'*  The  real  question,   is  what  was  the  reUtion   that  subsisted   between 

the  ddendant  and  Feaftoii Whether  the  defendant  is  liable  or  not 

for  the  negligence  depends  upon  whether  Feormm  is  to  be  consideced  as  his 
servant  at  the  time.  If  a  domestic  servant  in  the  regular  employment  of  iht 
defendant  had  been  ordered  by  ihetDsfendant  to  go  and  dear  out  thedndn,  no 
doubt  he^woulcl'  liave  rendered  his  mastfir  liable.  What  difference  does 
it  makeT^that  instead  of  his  domestic  servant  the  defendant  employs 
Feanon,  a  common  labourer,  to  do  the  |ob  ?  The  defendant  might  have 
superintended  the  job  and  given  directions  until  the  work  was  completed ; 
and  if  so.  Peartom  was  his  servant  pro  hac  vice,  and  the  defendant  liable 
as  iDtttfir.  GonsistenUy  jfith  the  case  flf  Pmtkfy  v.  Bowlamd,  (13  C.  B* 
182),  and  the  other  cases,  I  think  the  relationship  of  master  and  ser- 
vant existed^  and  for  the  mischief  that  arose  frQm  -the  negligenoe  of  the 
servant  respondent  superior."  Coleridge,  J.,  observed  "  that  the  defendant, 
by  employing  a  person  of  skill  in  doing  the  particuhir  worit  he  is  cm- 
ployed  to  do,  relieved  himself  fiom  actually  superin.t^ding.  the  particular 
work,  but  that  the  fact  of  employing  a  skilled  ferson  did  not  refease 
him  from  the  effect  of  such  person's  negligence,  any  mgs^  than  if  he 
employed  a  domestic  servant."  Crompton,  J.,  seemed  to  tiriok  that  the 
true  test  in  such  cases  was,  *'  whether  the  employer  had  any  control 
over  the  persons  employed;  and  whether  the  payment  was  by^.  the  day 
or  piece  could  make  no  difference."  "  The  defendant,"  continued  his 
Lordship,  **  in  this  case  could,  during  the  progress  of  the  work,  over- 
look and  direct  what  was  to  be  done,  and  the  manner  of  doing  it, 
and  it  would  be  rather  against  oonmion  sense .  to  say  Aat  a  man  em- 
ployed in  that  way  is  a  contractor.  It  is  only  on  the  ground  of  the 
relationship  of  employer  and  contracted  being  diffeSnl  Trpm.  that  of  master 
and  servant  that  I  can  understand  the  authorities." 

The  observations  upon  this  case  in  the  19th  Jurist^  pt  2.  pu 
425  may  be  usefully  consulted  here.  The  following  distinctions 
are  to  be  made  as  to  the  principles  which  ought  to  guide  in 
cases  of  this  nature. 

Pirst,  what  is  the  rebtionslap  that^^^dsts  between  the  ena^qgxjgd 
employed.  If  iUbe  that  of  mastcf^  and  servant|^^J]i^..Ji|ie  tmfkujtt^k, 
liable;  if  that  of  employer  and  ccmtractor,  then  iMi^Js^notJiaUe. 

Secondly,  that  the  true  test  to  ascertain  the  relationship  betweoi  flia 
parties  is,  whether^^Hie  employer  has  any  contnd  over_^  fumn  em- 
ployed; that  is,  whether  the  employer  has  the  power  ^^  gijmij^rtJJTg 
the  work,  and    directing  it  to  be   done  in   such  manner  as  he 
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It  is  obyious  that  in  cases  where  he  has  not  sndi  power,  bnt  the  em- 
ployed  agrees  to  do  the  work,  and  the  mode  <tf  performing  it  is  under 
bis  absolute  control,  the  relationship  that  exists  between  the  parties  is 
that  of  employer  and  contractor. 

Tlnrdly,  whether  the  party  employed  is  competent  and  skilfol  is  no 
true  odterionrlbr  in  all  cases  of  master  and  servant,  of  employer  and 
contcaotor,  it  is  for  the  interest  of  employers  that  they  should  engage 
the  servioes  of  competent  and  skilful  persons,  and  it  is  to  be  presumed 
that  ihgi^JiSyarally  would  do  so. 

The  case  of  Pecuihey  v.  BcwUmdy^^)  further  illustrates  our 
position.  There  the  Defendants  employed  A.  for  a  certain  sum  to 
fiU  in  the  earth  over  a  drain  constructed  for  them  across  a 
highway,  from  their  house  to  the  common  sewer,  the  Defend- 
ants finding  carts,  if  neceesaiy,  to  remove  the  surplus  earth, 
which  were  to  be  filled  by  A.  A  filled  in  the  earth,  but  left 
it  so  heaped  above  the  level  of  the  road,  that  (there  being  nei- 
ther light  nor  signal)  the  Plaintiff  by  night  drove  his  carriage 
against  it,  and  sustained  injury  therefirom.  The  only  evidence 
of  interference  or  control  on  the  part  of  the  Defendants  was, 
that  one  of  them  a  few  days  before  the  accident^  and  when  the 
work  was  incomplete,  had  seen  the  earth  heaped  over  a  part 
of  the  drain,  as  it  afterwards  remained :  and  it  was  held,  that 
there  was  no  evidence  to  go  to  the  Jury  of  the  Defendants' 
liability ;  for  that  the  wrong  complained  of  was  a  Public  Nuis- 
ance by  A.,  which  the  Defendants  (whether  A.  were  their  Serv- 
ant or  only  a  GontractcH:)  had  not  authorised  him  to  commit, 
having  merely  directed  generally  the  doing  of  a  thing,  which 
might  have  been  done  without  committing  the  Public  Nuisance. 

These  two  cases  are  reconciled  at  once  by  the  distinction,  that 
in  the  one  case,  the  relationship  was  that  of  master  and  servant, 
in  the  other  that  of  employer  and  contractor. 

And    the   doctrine   of  the    Roman    Law    is    to   be  studied. 

Item  exereUor  naifiig  aut  cauponm  out  9U6M^  d$  dolo  au(  /icr^,  quod  in 
navi^  aut  caupana^  out  tiabulo  faekm  erii^  quoii  ex  wtal^/hio^  teneri  videtmr, 
tn  modo  ip$iui  nulluni  ent  maUficwm^  eed  aiieu^'us  eorum,  quorum  opera  nanoem 
aui  eaujHmam  aut  etabulum  exercet.  Cum  emm  neque  e»  mel^ficio  neque  e» 

{x)  17  Jur.  761 
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contractu^  ni  adversus  cum  con$tiMa  hcoo  aciioy  et  aliquaienui  culpa  reus 
m/,    fuod   0pera  malorum  kominum  nteretur,  ideo,  quasi  ex  male/hio,  ieueri 

§  22.  But  a  principal  is  never  answerable  for  his  agent's  wil- 
ful and  malidous  trespass. 

§  23.  Generally  be  is  not  criminally  responsible  ..for  the  act 
of  his  agent,  unless  he  expressly  ordered  it.  Then  he  will  be 
an  accessary  before  the  fact,  or  a  principal,  aooofding  to  the 
natui^  of  the  crime.  What  constitutes  an  accessary  before  the 
fact  in  felonies,  will  make  a  man  a  principal  in  treasons  or  in 
misdemeanours. 

§  24.  According  to  the  Roman  Law  ratification  was  equi- 
valent to  a  command  in  diminal  cases.  In  malejicio  ratiha- 
bitio  mandato  oequiparcUur  says  Ulpian ;  and  Cujuciua  asks,  if 
any  one  commits  a  murder  for  my  sake  and  I  ratify  it  after- 
wards, am  I  responsible  fOT  the  murder  ?  And  he  answers  in 
the  affirmative.  Herein  the  Law  of  England  difibrs ;  and  wisdy ; 
for  there  is  a  wide  distinction  between  the  degrees  of  crimi- 
nality of  an  accessary  before  attd  an  axxjessary  after  the  &ct 
Li  B.  V.  Bainbridgeb)  it  is  laid  down  ^*  that  the  ofience  of  an 
accessary  before  the  feet  is  of  a  mudb  deeper  dye  than -that 
of  the  accessa:ty  after  the  fact.'^ 

§  25.  An  agent's  po^^  to  pledge  his  prittdlpal  :$dll.bft  de- 
termined by  a  revoca^on  of  authority  puMished  aad  known  to 
parties  formerly  dealing  vntii  the  agent  <^  the  foofe^  of  his 
authority,  or  by  tare  revocation  to  others  :  IBy  renuntiatipn  ac- 
cepted by  the  i»incipal :  by  the  death  of  .the  principal  or  agent, 
or  by  his  bankruptcy. 

§  26.  Rights  of  priricipal  against  third  parties.  Hie  prin- 
cipal may  adopt  the  act  of  his  agent  done  witiiout  express 
authority.  He  may  sue  upon  a  contract  made  by  his  agent, 
in  his  own  name. 


(y)  3  P.  W.  440. 
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§  27.  But  such  right  is  subject  to  this  rule,  which  is  thus 
laid  down  by  SmitLW 

"  That  if  the  agent  have  been  allowed  to  deal  in  his  own  name,  the 
party  dealing  with  hinPwiU  Tnjoy  the  same^nghta  agaiiBt  the  employer 
as  he  might  have  exercised  against  his  agent  had  that  agent  really  been 
a  principal.  Thus,  when  a  factor  dealing  for  a  principal,  but  conceal- 
ing that  principal,  delivers  goods  in  lus  own  name,  the  person  contract- 
ing with  him  has  a  right  to  consider  him  to  all  intents  and  purposes 
the  principal;  and,  though  the  real  principal  may  appear  and  T)rmg  an 
action  on  that  contract  against  the  purchaser  of  the  jgoods,  yet  that 
purchaser  may  set  off  any  claim  he  may  have  against  the  factor,  in 
answer  to  the"Heraand  of  the  principal.  This  rule  is  to  prevent  the 
hardship  under  which  a  purchaser  would  labour,  if  after  having  been 
induced  by  peculiar  consideration,  such,  for  instance,  as  the  consciousness 
of  possessing  a  set-off,  to  deal  with  one  man,  he  would  be  turned  over 
and  made  liable  to  another,  to  whom  those  considerations  would  not 
apply,  and  with  whom  he  would  not   willingly  have    contracted." 

And  the  Leading  case  is  that  of  Oeorge  v.  Claggettio),  which 
with  the  notes  should  be  consulted.  There  it  wa8*Tierd  that 
if  a  factor  sells  goods  as  his  own,  and  the  buyer  knows  nothing 
of  any  principal,  "the  buyer  may  set  off'  any  demand  he  may 
have  on  the  fector  against  the  demand  for  the  goods  made  by 
the  principal. 

§  28.  Rights  of_  <m  agent  agaivst  third  parties.  He  may  in 
all  cases  in  which  he  has  a  special  p^ppertji/m  the  goods,  sue, 
whether  lie  contracted  in  his  own  name  or  not.  Thus  an  auc- 
tioneer may  sue  for  the  price  of  goods  sold  by  him.  So  an 
agent  may  sue  for  injuries  done  to'  the  principaFs  goods  while 
in  his  possession.  But  here  he  sues  as  trustee  for  his  prin- 
cipal. 

§  29.  An  agent  may  always  sue  on  contracts  entered  into 
in  his  own  name  for  an  undisclosed  principal,  or  where  a  third 
party  is.  named,  who  is  merely  fictitious  ;  and  the  seeming 
agent  is' In  reality   his  own   principal. 

§  .80.    Righis  of  third  parties  against  agent    An  agent  con- 
(z)  Mercantile  Law,  163.  (a)  2  Smith  L.  C.  95. 
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tracting  for  a  known  and  responsible    employer  incurs  no  li- 
ability.   Here  the  maxim  respcmdeat  superior  always  applies. 

§  31.    If  an  a^nt  says  Smiih,V>) 

"  Contract  without  naming  any  principal  he  is  himsctf  the  person  pri- 
mk  facie  responsible ;  and  though  the  other  party  may,  in  most  cases, 
elect  to  charge  the  employer  on  disooyering  him,  yet  he  need  uot  do  so 
bnt  may,  if  he  please,  contmne  to  look  to  the  agent ;  and  the  ink 
is  the  same,  at  least  as  far  as  the  agent's  liability  is  oonoerned,  where, 
at  the  time  of  contracting,  he  states  himself  to  be  an  agent,  but  does 
not  disclose  his  principal." 

§  32.    It  may  be  useful  here  to  consider  the  cases  in  whkir 
an  agent,  signing  aa  such,  haa.  neyertheless  been  held  neracm^Ily 
responsible.     0reat  cautigi;t^ouId  be  exerGpyied,bxJi)3JBL.a0aDt  to 
exclude  his  own  liability,  and  he  cannot  be  too^caceful  in  mak- 
ing  this  point  fiilly  understood  by  th^.  poci^  J^tibi,  jsiuoiuiieu 
deals. 

I.  When  on  the  £BU>e^f^thea^ement  the  ngf  nt  njgpfld  fft  tnWt, 
but  withcnU  namvag  the  freight^^  ^^ stipulated  "thai j^e 
agreement  being  ^  concluded  on  behalf  of  ariqthgr  party,  iJl  reg^ 
ponaibility  on^  p^  should  cease  on  the  cargo  beipg^  shipped," 
and  he  turned  out  to  be  himsilF'lQiA  principal,  he  was  held  lia- 
ble on  the  agreement.  (<^)  But  the  party  negativing  the  agency 
must  prove  that  the  defendant  is  pnncipaLC^O 

IL  When  an  agent  mentions  the  name  of  his  principal,  he  noAy 
either  have  had  no  authority,  or  his  original  authority  may  have 
ceased  withour  his  knowledge.  In  the  latter  of  these  two  cases 
he  is  not  liable.W  But  if  he  never  had^aiiy  aathority^  he  ■  lyill 
be  liabl^  whether  he  act  fraudulently  to  deceive,  or  merely  through 
misapprehension. 


IIL  When  an  agent  is  authorized  to  contract,  he  may  do  so  in 
such  a  manner  as  to  lead  to  a  claim  being  set  up  against  Itiia*- 
self  personally.    In  all  such  cases  "  whether  the  agent  contracted 
as  such  or  not,  is  a  question  of  &ct,  and  not  a  conclusion  of  law. 
Each  case  must  depend  on  its  own  circumstance8.!!(/) 

(6)  HercantUe  Law,  p.  ISa  {dj  Carr  r.  Jadmm,  7.  Exch.  $82. 

(c)S€hmalzer.Aveif,  IS  (IB.  ^35.  (e)  Smcut  v.  Ilbery,  10  U.kW.  p.  h  - 

if)  Grtw  T.  Kophe,  2  Jar.  n.  i.  p.  1050. 
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IV.  A  mere  statement  in  the  body  of  the  agreement  that  he  is 
agent  will  not  secure  him  unless  "he  also  mgn  aa  8uch.(s^)  If  some 
of  the  stipulations  in  the  agreement  are  to  be  performed  by  the 
agent  himself,  the  inference  of  per8onar*1EabiK(y  is  more  easily 
drawnW  ;  ^when  it  is  so  framed  ^t  the  supposed  principal 
is  not  toundLW  A  fortiori  when'  the  act  covld  only  be  done  by 
the  principal,  even  when  the  agent  did  not  sign  oa  agent,  but 
simply  in  his  own  nama(i) 

y.  It  ia  ^(Ui^ralh^  condusiye  in  fitvour  of  Defendant  that  he 
cdgned  per  procuration,  or  on  behalf  of,  or  as  agent  for  the 
prindpalpiisming  ImnW 

YI.  Questionsmay  arise  as  to  varying  the  terms  of  the  agreement 
by  parol  testimony^  as  to  which  see  Norton's  Law  of  Evidence 
§  629,630.    But  the  policy  of  the  Law  in  this  respect  has  some- 
what altered :    and  the  real  question  will  always  be  what  was 
the  intention  of  the  parties ;  was    it  that  the    agent  should  be 
responsible  or  not    In  equity  the  real  situation  of  the  parties.^ 
could  always  be  shown.    Thus  that  a  pairly  signing  as  PrincipflyL     a      r<^^ 
was  intendedonly  to  be  a  surety ;  and  nowthafeeqiUtsWe-defences   /fC^^\ 
are  admissible^ in  an  action  at  Law,  the  practical  efificLis^ihatu     '^^ 
though  an  agreement  may  be  only  signed  by  an  agent  in  his  own 
name,  by  a  properly  pleaded  defence  the  question  may  always 
be  raised ;   what  was    his  real  position  to  the  knowledge  and 
according  to  the  intention  of  the  contracting  parties,  without  re- 
ference to  the  form  of  the  instrument  or  of  the  signature.    Thus 
in  The  Mviuat  Loom  Fwnd  Association  v.  Ludlow,(^  where  the 
Defendant  had  signed  a  promissory  note  simply  in  his  own  name, 
he  was  allowed  to  show  that  he  in   fa^i  signed  it  as  surety  to 
Hhe  knowledge  of  the  Plaintiff:  and  see  the  same  point  Oreenough 
V.  MeCMandM) 

§  33.    If  an  agent  exceed  his  authority,  so  that  his  prind- 


(y)  Cooker,  WUion,  %  Jur.  n.  a.  IWL  (k)  Tatmer  r.CMiHtm,  4  El  kBl  691. 

(t)  TTOkwy.  Zulda,  14Q.  B.iOG. 
0)  Lem$  ▼.  NidkoUon,  21 L.  J.  Q3. 311,  andtee  Dawtman  y.  WiUiam»,  7  Q.a  lOS. 
{fs)Jmkinir.H€Hdinim^  B.Q.a  744  noei^bto Deikmdir.Qreffor^,  6n.B.4S3afflp. 
651|  O^fOvyr.  Fy Moi^  B.  Q.  a  930. 

(0  0  Jar.  n.  a  p.  8S8,  (m)  6  Jnr.  n.  a  772. 


412  PAYMENT  OVER  BY  AGENT. 

pie  is  not  bound,   he^jrill  be  responsible  for  any   loss  to  the 
third  party,  even  if  kmocent  of  intention  to  defraud. 

§  34.  Where  an  agent  has  once,  without  notice  to  the  con- 
trary, paid  over  money  to  his  principal  under  circiunstancefl 
which  would  entitle  the  third  party  to  recover  it  from  the 
principal,  such  payment  will  be  a  conclusive  answer  to  an  ac* 
tion  brought  by  the  third  party  against  the  agent.  Here  again 
repondeat  superior  applies.  But  in  Cox  v.  Prentice,i^)  writes  Smith, 

"  It  was  laid  down  by  the  Court,  on  the  authority  of  BuUer  v. 
Harrison,{o)  that  an  agent  who  receives  money  for  his  principal  is  liable 
as  a  principal,  so  long  as  he  stands  in  his  original  situation,  and  untO 
there  has  been  a  change  in  circumstances  by  his  having  paid  over  the 
money  to  his  principal,  or  done  what  is  equivalent  to  it.  In  that  am 
the  defendant  received  a  bar  of  silver  from  his  principal,  and  spld 
it  to  the  plaintiff,  at  a  price  calculated  with  reference  to  the  number 
of  ounces  which,  on  assay,  it  was  thought  to  contain ;  it  turned  out 
afterwards,  that  it  contained  fewer  ounces  than  had  been  supposed, 
and  the  plaintiff  was  held  entitled  to  recover  the  money  overpaid  from 
the  defendant,  who  had  not  yet  handed  it  to  his  principal,  althougji 
he  had  forwarded  an  account  to  him,  in  which  he  was  credited  with 
the  full  sum,  but  which  was  still  unsettled.  In  BuUer  v.  Harriwh 
the  defendant  was  an  insurance  broker,  and  the  money  sought  to  be 
recovered  was  paid  by  the  Plaintiff,  an  under-writer  in  dischai^  of  a 
loss  which  turned  out  to  be  foul.  It  will  be  deserved,  that  in  neither 
of  these  cases  could  the  principal  himself  ever  by  possibility  have  claimed 
to  retain  the  money  for  a  single  instant  had  it  reached  his  hands  Uie 
payment  having  been  made  by  the  plaintiff  under  pure  mistake  of  facts, 
and  being  void  abinitio,  as  soon  as  that  mistake  was  discovered,  so  that 
the  agent  would  not  have  been  estopped  from  denying  his  principal's 
title  to  the  money,  any  more  than  the  factor  of  J.  S.  of  Jamaica,  who 
has  received  money  paid  to  him  under  the  supposition  of  his  employer 
being  J.  S«  of  Trinidad,  would  be  estopped  from  retaining  that  money 
against  his  employer,  in  order  to  return  it  to  the  person  who  paid  it 
to  him.  Besides  which  in  Btdler  v.  Harrison  had  tiie  ag^  paid  the 
money  he  received  from  the  under-writer,  in  discluu^  of  the  foul  Vm, 
over  to  his  principal,  he  would  have  rendered  himself  an  instrument  of 
fraud  which,  as  we  have  already  seen,  no  agent    can    be  obliged    to  do 

(»)  Smith's  Mercantae  Law,  172.  (o)  3.  M.  &  S.  344. 
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£xcept  in  such  cases  as  these,  the  maxim  response  at  mperior    has  been 
applied,   andTEe  agent  held  responsible   to  no  one  but  his  principal." 

§  35.  The  recent  case  of  HoUand  v.  RiusselUp)  affords  a 
good  instance.  There  the  defendant,  as  agent  for  the  foreign 
owners,  effected  a  policy  of  insurance  on  a  ship  with  the  plain- 
tiff and  other  persons  for  one  year.  In  the  policy  the  defendant 
appeared  as  principal,  but  the  plaintiff  knew  that  he  was 
only  an  agent.  At  the  time  of  effecting  the  policy  the  defend- 
ant was  in  possession  of  a  letter  from  the  captain,  which  he 
did  not  communicate  to  the  plaintiff,  and  the  non-communica- 
tion of  which  rendered  the  policy  voidable.  The  ship  was  lost, 
and  large  sums  of  money  were  paid  to  the  defendant  on  ac- 
count of  the  policy,  and  by  the  plaintiff  amongst  others.  The 
plaintiff  paid  his  share  in  ignorance  of  the  fact  that  the  policy 
was  voidable  for  the  reason  above  stated.  When  he  discovered 
it  he  claimed  back  his  money.  At  that  time  the  defendant  had 
actually  paid  over  the  greater  part  of  the  monies  received  by 
him  on  account  of  the  insurance  to  his  principals  ;  but  as  to  two 
sums  of  607t  and  608t  respectively :  the  facts  were  these — ^the 
first  had  been  applied,  with  the  consent  of  the  principals,  to 
the  payment  of  the  costs  of  an  action  which  had  been  brought 
by  the  agent  unsuccessfully  against  another  underwriter  on  the 
same  policy ;  the  second  had  been  allowed  by  the  principals  in 
respect  of  a  claim  of  the  defendant  against  them  for  disburse- 
ments and  commission,  and  these  accounts  had  been  conclusively 
settled.  The  action  was  brought  by  the  plaintiff  to  recover  the 
money  paid  by  him  under  the  policy,  when  the  jury  found  that 
there  was  no  intentional  fraud  on  the  part  of  the  defendant, 
and  the  verdict  was  thereupon  entered  for  the  defendant : — 
This  was  held  to  be  rightly  done  ;  for  that  as  the  defendant  act- 
ed bond  fide,  and  the  policy  was  voidable  only,  and  not  void, 
he  was  not  bound  to  retain  the  money  in  his  hands ;  and  that, 
having  paid  it  over  to  his  principals,  on  whose  account  he  re- 
ceived it,  he  was  discharged.  It  was  also  held  that  there  was 
no  difference  between  the  sums  of  607i.  and  608Z.  and  the 
sums   actually  paid  over  to   the    principals,   as  they  had  both 


(p)   7.  Jur.  n.  s.  842. 
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been   applied   in   a  manner  to  which    the  principals  had  given 
their  conclusive  assent 

§  36.  The  dissolution  of  the  relationship  of  principal  and 
agent  may  be  the  result  pf  tlie  act  of  either  the  princjjjgj^^pr 
the  agent,  or  of  the  operation  of  law. 

§  37.  Where  there  is  a  revocation  of  authority  by  the  prin- 
cipal, or  a  renunciation  of  duty  by  the  agent,  the  relatipflygfeip 
is  dissolved. 

§  38.  Where  the  relationship  is  destroyed  by  efflux  pf  tijne» 
or  the  happening  of  the  very  event  by  which  it  was  originally 
limited  ^  where  there  is  a  change  in  the  condition  of  either  party ; 
wITere  the  death  of  either  party  happens;  where  the  subject  on 
which  the  %geftC3r  .opcrfl'tes  ceases  to  exist;  or  where  the  execu- 
tion of  the  duty  is  complete ;  the  dissolution  is  by  operation  of. 
law. 

§  39.  A  principal  may  revoke  thejiuthority  when  he  pleases, 
if  the  authority  haa  not  been  exercised  by  the  agent,  orl^t 
acted  on  to  such  an  extent  as  to  be  binding  on  the  parties ;  as 
where  the  agent  has  taken  merely  preliminary  steps.  But  where 
third  parties  have  assented  to  the  acts  of  the  agent,  the  autUoiit^  > 
is  i^ot  jcevoeable. 

§  40.  Where  the  authority  has"  been  in  part  exercised,  if  the 
authority  admits  of  severance,  the  principal  may  revoke  as  to 
the  part  yet  unexecuted.  Cases  may  arise  T^here  he  will  \)fi 
boimd  to  indemnify  the  agent.  The  rights  of  thir^^ftltieajaw 
not  affected  by  such  revocation  of  the  unexecuted  £art  of ^e 
authority. 

§  41.  The  revocation  will  take  effect  fi\)m  the  time  when  it 
becomes  known  to  the  agent.  As  to  third  parties  it  will  opsBlt^ 
from  the  date  of  their  notice. 

§  42.  The  revocation  may  be  by  writing,  word  of  moutl^  or 
implied  from  circumstances. 

§  43.  Where  the  agent  has  an  interest  coupled  with  tiic 
authority,    it    is   not    revocable    at    the    will   of  the   principal 
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A  familiar  illustration  occurs  in  the  case  of  produce  of  this 
country  "sSnt  16  England  for  saTe,  when  the  shipper  draws 
bills  on  fheTTJonsignee  for  advances  against  the  goods.  Here, 
when  the^Oonsignee  has  paid,  or  accepted  the  Bills  so  as  to  be- 
come liable  on  their  maturity,"~torha6  an  interest  in  the  goods 
coupled  with  an  authority.  Suppose  the  goods  arrive  to  a  falling 
market,  and  the  course  of  business  between  the  parties  is,  that 
the  Consignee  shall  sell  for  the  best  price,  the  shipper  cannot 
prevent  the  Consignee  from  selling,  by  any  order  to  hold  the 
goods  until  a  better  market  can  be  obtained. 

§  44.  A  voluntary  agent  may  renounce  before  he  has  executed 
his  authority,  or  when  he  has  partly  executed  it,  without  incur- 
ring any  liability  to  pay  damages  to  his  principal.  But  where 
there  is  a  valuable  consideration  for  the  agency,  the  agent  by 
renunciation  may  make  himself  liable  for  any  damages  his  prin- 
cipal may  suffer.  


TOPIC  IDE  TWENTY-FOURTH. 


PARTNERSHIP. 

Societcta  eat  contractus,  quo  inter  aliquos  res  aut  operce  com- 
munica/iitur,  lucri  in  comrwwrie  fdciendi  gratid. 

Justinian. 

§  1.  The  true  test  of  a  partnership,  the  Soceitaa  of.tliQ 
Roman  law,  is  the  participation  by  the  parties  configmed  in  the 
adventure  in  profit,  as  principals.  Thus  one  partner  may  stipu- 
late to  be  free  fix)m  loss  as  between  himself  and  his  compani- 
ons, which  win  not  diminish  his  liability  to  strangers ;  and  an 
agent  may  stipulate  to  be  paid  by  a  certain  sum  proportioned 
to  the  profits  of  his  employers,  or  a  certain  portion  of  tjje  fimdj. 
which  includes  the  profits,  in  lieu  of  wages,  and  yet  not  be  a 
partner,  either  as  regards  the  concern  or  strangers.  So  also  two 
or  more  may  purchase  goods  jointly,  with  intent  to  divi3e  them^ 
without  their  becoming  thereby  partners. 

§  2.  Illustrations  of  parties  receiving  remuneration  actually 
out  of  the  profits,  without  thereby  being  partners  as  r^rds 
third  parties,  and  a  fortiori,  intercede,  will  readily  surest  tiiem- 
selves.  Thus  it  is  usual  for  seamSaT^engaged  in  the  whale  fishery, 
to  be  paid  by  a  certain  proportion  of  the  proceeds  of  the  voyage, 
which  does  not  constitute  them  partners  with  their  employers, 
or  to  the  world.  Thus  fiwjtors  often  receive  a  commission  out 
of  profits,  or  a  part  "of  the  whole  price  beyond*  a  certain  suin : 
yet  they  continue  Agents.  So  where  a  lighterman  agreeMi  witii 
the  owner  of  the  lighter  to  work  it,  and  to  receive  half  the 
gross  earnings  as  remimeration,  he  was  held  not  to  be  a  part- 
ner. 

§  3.  If  it  should  be  agreed  that  one  party  should  take  aU  the 
profits,  it  would  not  constitute  a  partnership.  _  The  Roman 
Jurists  called  such  a  transaction  Sodetas  Leonina,   in  reference 
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to  the  fable  of  the  lion  who  entered  into  a  conti'act  with  the 
other  beasts  to  hunt,  and  appropriated  the  whole  of  the  prey. 
Thus  the  Digest(a)  said, 

*'  Socieiaem  talent  coiri  non  posse,  ut  alter  lucrum  tanlum,  alter  dam" 
num  sentiret ;  et  hanc  Societatem  Leoninam  solitum  appeUare.  JSt  nog  con^ 
sentimus  talem  Societatem  nullam  esse,  ut  alter  lucrum  sentiret,  alter  vero 
nullum  lucrum  sed  damnum  sentiret ;  Iniquissimum  enim  genus  Societatis 
est,  ex  qua  quis  damnum^  non  etiam  lucrum,  spectet,'* 

§  4.  There  must  be  something  brought  into  the  common 
stock j^  but  each  parly  need"  not  bring  in  the  same  commodity, 
or  in  the  same  proportions.  Thus  capital  may  be  subscribed 
in  different  ratios  ;  and  one  partner  may  bring  in  money, 
another  lab'(5trr,  another  connexion,  and  the  like.  Socieiatem,  una 
pecuniam  conferente,  aiio  operam,  posse  contrahi,  magis  obtinuit, 
is  the  language  of  the  Digest.  (*) 

§  5.  A  ypTy  fi^ft  distinction  has  been  drawn^  the  wisdom 
of  which  has  been  severely  questioned.  It  is  said  that  *if 
an  agent  agrees  to  be  remunerated  by  a  part  of  the  profits 
a«.  precis,  that  will  render  him  a  partner  as  regards  strangers. 

The  leading  case  on  this  point  is  £x  parte  Samper, (c)  in 
which  Lord  Eldon  said : 

''It  is  clearly  settled,  though  I  regret  it,  that  JC^a  luan  stipulates  that 
be  shall  have  as  the  rewa|[d,  of  his  labour,   not  a  specific  interest  in  the      ^.  /^ 
business,  but    a  given  sum  of  money,    even    in    proportion    to  a    given       'V 
quantum  of  tHe* profits,  that  will  not  make  him.   a  partner;    but  if  he^;^^ 
agrees  for  a  part  of  the  profits  as  such,   giving  him  a  right  to  an  ac- ^-» 
count,  he  is,  as 'to  thirH  persons,  a  partner."  ' 


And  in  Waugh  v.  Carver,(d)  and  the  notes  thereto  the  distinc- 
tion is  considered  at  lengtL  Upon  the  whole,  the  cases  justify 
us  in  concluding,  that  whenever  it  appears  that  the  agreement 
was  intended  by  the  parties  themselves  as  one  of  agency  or  ser- 
vice, but  the  agent  or  servant  is  to  be  remimerated  by  a  por- 
tion of  the  profits,  then  the  contract  would  be  considered  as 
between   themselves  one  of  agency,  but  as  between   them  and 

(o)L  17.  t  2.  §  29.  (c)  17  Ves:   102. 

(6)  C.  IV.  tit  37.  LI.  W  1  Sm ;  L.  C.  726. 
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third  persons,  one  of  partnership.  But  that  if  the  agent  or  ser- 
vant is  to  be  remunerated,  not  by  a  portion  of  the  profits,  but 
by  part  of  a  gross  fund  or  stock  which  is  not  altogether  com- 
posed of  the  profits,  the  contract,  even  as  against  third  persons, 
where  the  parties  do  not  hold  themselves  out  to  the  world  as 
partners,  will  be  one  of  agency,  although  that  fund  or  stock 
may  include  the  profits,  so  that  its  value  and  the  quantum 
of  the  agent's  reward,  will  necessarily  fluctuate  with  their 
fluctuation.  There  is  a  third  case,  that  viz.,  in  which  the 
agent  or  servant  is  not  to  receive  a  part  of  the  profits  in  spe- 
cie, but  a  sum  of  money  calculated  in  proportion  to  a  given 
quantum  of  the  profits. 

§  6.  It  would  seem  more  reasonable  to  hold  that  in  every 
case  in  which  a  party  diminished  the  fiind  which  is  the  pro- 
per security  for  the  payment  of  the  general  creditors,  he  should 
have  been  held  a  partner  as  between  himself  and  the  world, 
whatever  he  might  be  as  between  himself  and  his  employers ; 
instead  of  refining  upon  the  question  whether  the  agreement 
gave  the  agent  a  right  to  call  for  an  account  o(  the  profits 
of  the  adventure,  and  constituting  this  the  criterion  of  part- 
nership. This  may  be  safely  affirmed,  that  as  between  the  party 
and  third  persons,  whenever  the  party  has  held  himself  out  as 
a  partner,  he  is  liable. 

§  7.  It  is  not  intended  here  to  consider  joint  stock  com- 
panies, but  the  ordinary  cases  of  private  partnership.  These 
must  be  governed  by  the  ordinary  laws  of  contracts.  The 
parties  must  be  competent  to  contract,  i  e.  sui  juris ;  and  not 
married  women,  limatics,  alien  enemies.  An  illegal  imder- 
taking  cannot  form  the  basis  of  a  partnership;  for  tiie  law 
will  not  enforce  such  contracts,   from  which  non  oritwr  actio. 

§  8.     Partaners    are      ostensible,     and  dormaj^t    or   slewing: 
those  who   take   an    actiV6"TJapt    in    the    concern ;    and    tboge 
who  merely  share  in  the  profits,   without  taking  part  in  tibe^ 
business. 

§  9.  Besides  these,  a  man  may  make  J^ixnself  a  wgwinof 
partner  by  his  acts,  even  though  he  'has  no  share  in  the 
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fits,  no  real  interest  in  the  conceriL  Thft  happens  where  he 
holds  himself  out  to  the  world,  or  allcms  his  name  to  be 
held  out  to  the  wwld,  as  that  of  a  partnV  ;  in  which  case 
the  law  holds  him  responsible  to  persons  who  have  had  dealings 
with  the  firm  of  which  he  has  held  himself  ouli  as  a  member. 
iFor  it  would  be  monstrous  that  parties  should  be  induced  to 
give  credit  to  a  concern  on  the  &ith  of  the  representations  of 
a  Botchachild  or  a  Sir  Jamaetjee  Jijibhoy,  that  his  fortune 
was  liable  for  their  demands,  and  then  to  find  that  the  party 
on  whose  responsibility  they  had  pinned  their  feith,  and  per- 
haps staked  their  fortunes,  was  a  mere  decoy  duck.  Theprin- 
ciple  of  the  well  known  case  of  Pickard  v.  Searsi^)  here  applies, 
that  a  man  having  averred  one  state  of  things,  which  has  caused 
a  third  party  to  alter  his  condition,  shall  not  afterward^ie  per- 
mitted to  aver  another  state  of  circumstanc^,,to  the  detriment 
of  such  third  party.  Nemo  potest  mutare  consilium  in  alterius 
detriTnenium.  "^   —    -^ ^  .... - 

§  10.  The  same  individual  may  be  a  partner  in  two  or 
more  different  firms  ;  but  that  will  not  make  such  firms  partners  : 
for  socius  alterius  non  est  socius  meus:  or  as  Ulpian  says, 
Socii  mei  socius,  mens  non  est :  for  the  consent  of  all  concern- 
ed is  necessary  to  the  formation  of  every  ordinary  partnership, 
or  the  admission  of  any  new  partner.  Thus  the  Roman  law 
said,(/) 

*'  Qui  admiltitur  socius,  ei  tantum  socius  est,  qui  admisit,  et  rede ;  cum 
enim  societas  consensu  contrahitur,  socius  mihi  esse  non  potest  quern  ego  so-* 
cium  esse  nolui — quid  ergo  si  socius  meus  eum  admisit?  et    soli  socius  est^ 

And  an  excellent  illustration  of  this  occurs  in  the  case  of  the 
death  of  a  partner,  where  except  there  be  a  stipulation  provid- 
ing for  it,  the  executor  is  not  allowed  to  occupy  his  testator's 
place.  Unless  the  partners  should  consent,  the  share  bniie  (ie- 
ceased  must  be  ascertained  and  paid  over  ;  for  jus  accrescendi 
iTiter^ifiiqrcatores  locum  nozi  habet  So  also  where  a  woman  is  one 
of  the  partners,  Jhier  marriage  will  dissolve  the  partnership,  rather 
than  that  her  husband  shall  become  a  partner  against  the  will  of 

(e)  See  Norton'*  Law  of  Evidence.  (/)  Dig.  xvii.  2. 10. 
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the  other  members  of  the  firm.  La  raison,  says  Pothier,  est  qae 
lea  qualitea  personTdlls  de  chacun  dea  aasociees  entrent  en  con* 
eidercUion  daifia  l^  contrat  de  aoeieti.  Thus  the  Roman  law  said. 
Nulla  aocutaa  t/y  ceternum  ccyitw  eat.  N&mo  poteat  aocietatem 
heroedi  auo  aic  parereut  ipse  aociua  ait  Pompeiaivua  reapon- 
det  aodetaiem  nonpoaae  uUra  mortem  porrigiM  Solvitwr  adkuc 
aocietaa  etiam  Toorte  aocu  ;  quia  qui  aocietatem  contrahit,  cer- 
tarn  peraona/m  aibi  eligit  Sed  et,  ai  conaeriau,  pluriwn  aode- 
tas  contracta  ait,  Tnorte  uniua  aocii  aolvitur,  etai  plurea  auper* 
aint ;  niai  in  coeundd  aocietate  aliter  convenerit 

§  11.  No  partieiilar  form  of  contract  is  required.  It  need 
not  be  in  writing.  It  need^not^eyej^  be  "concluded  by  wordsL 
It  may  be  inferred  from  the  acts  of  the  parties.  Where  Articles 
of  agreement  onlj  are  executed,  but  jio, formal  agreement.  Equity 
will  see  tfiem  specifically  performed ;  for  Equity  looks  upon  that 
as  done  whicli  ought  to  be  done  to  carry,  out  the  real  inten- 
tion  of  the  paHies. 

§  12.  A  partnership  may  be  dissolved  by  efflux  of  time, 
as  when  the  term  for  which  it  was  created  has  expired,  or 
the  object  for  which  it  was  created  accomplished ;  it  may  be 
dissolved  at  any  time  by  mutual  QQjjsent  or  by  any  special 
mode  provided  for  in  the  articles.  Courts  of  ^Equity  can 
decree  its  dissolution,  where  the  undertaking  is  impracticable, 
or  one  or  more  of  the  partners  grossly  guilty  of  misconduct 
Where  no  term  is  agreed  on,  the  partnership  is  at  will, 
and  any  partner  can  terminate  it  at  his^  option  without  no- 
tice to  his  co-partners  :  cum  aliquia  renuntiavit  aocietcUi, 
aolvitur  aocietaa.  Bankruptcy,  conviction  of  felony,  death  also 
dissolve  ii  But  as  against  strangers,  due  notice  of  the  disso- 
lution, when  not  by  death  or  the  act  of  the  law,  must  be 
given.  "  - 


§  13.  Every  partner  j^  the  agent^of  all  the  rest:  and  the 
doctrines  with  respect  to  agent  and  .principal  appl^  as  between 
partners.     Thus  it  has  been  accurately  laid  down   "tliat  each 

partner   is  the  accredited  agent  of  the  rest,   whether   they  be 

_^ ' ""'  •'^•..■j-  - 

ig)  Dig.  C.  17  ?.  52,  and  th©  Institutes  I  3.  /.  26,  §  «. 
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ftctive,  nominaJ^^  or  dormant,  and  has  authority  as  such  to  bind 
them,  either  by  simjgle  contracts  respecting^  the  goods  or  busi- 
ness of  the  firm,  or  by  negotiable  instruments  circulated  in  its 
behalf,  to  any  person  deslm^b<md_3de.**  And  in  Fox  v. 
Cliften,i^)  Tindal,   C.  J.  said, 

"  By  the  general  rule  of  law,  relating  to  partnerships  in  trade,  each  would 
then  be  liable  to  the  debts  of  the  whole  company  contracted  in  the  course 
of  the  trade,  a  consequence,  not  confined  to  the  law  of  this  country,  but  ex- 
tending generally  throughout  Europe ;  and  founded,  partly  on  the  desire  to 
fiitvour  commerce,  that  merchants  in  partnership  might  obtain  more  credit  in  the 
world ;  and,  more  especially,  on  the  principle  that  the  members  of  trading 
partnerships  are  constituted  agents  the  one  for  the  other,  for  entering  into 
contracts  connected  with  the  business  and  concerns  of  the  partnership  ;  so 
that  by  the  contracts  of  the  agent  all  his  principals  ate  bound." 

And  in  the  Oration  pro  Rosdo,  Cicero  said^ 

**  In  rehu9  minorilma  soeiumfaUere^  turpmimum  ed  ;  neque  injuria  ;  proplerea 
fuod  auxlium  sibi  te  putai  adjunxissej  qui  eum  altero  rem,  communieaviL  Ad 
ciijua  igitur  fidem  cottfugiety  etm  per  «ftft  Jiden  laditur,  cui  se  commi- 
•erit,  Atqne  ea  simt  animadoerUnda  peccata  maxime,  qucs  difieiUmg  prcs- 
caventur,  Teeii  ene  ad  alienoB  poisumus;  intim  mulia  apertiora  videant 
neceue  e4,  Soeium  vero  cavere  pti  poiiumus^  quern  etiam  si  tneCuimue^ 
Jus  officii  Icsdimua.  Recie  igiiur  majores  eum,  qui  eocium-  f^elUtsei,  i» 
virorum  bonorum  numero  non  pu^unt  kaberi  oportere.^^ 

§  14.  But  the  act  must  be  one  respectmg  the  partnership 
business.    So  in  exparte  Agou:e(*^  Eyre,  C.   J.  said, 

''  In  partnerships,  both  partners  are  authorized  to  treat  for  each  other 
in  every  thing  which  concerns,  or  properly  belongs  to,  the  joint  trade, 
and  will  bind  each  other  in  transactions  with  eveiy  one  who  is  not 
distinctly  informed  of  any  particular  circumstances  that  may  vary  the  case. 
On  the  other  hand,  when  the  transaction  has  no  apparent  relation  to 
the  partnership,  then  the  presumption  is  the  other  way  and  the  partner- 
ship will  not  be  bound  by  the  act  of  one  of  the  partners  without  spe- 
xM  dreomstances." 

And  in  SandUands  v.  Marsh,U)  Abbot,  C.  J.  said, 

*^  It  has,  undoubtedly  been  held,  that  in  a  matter  wholly  unconnected  with 

the   partnership,    one    partner    cannot    bind    the    other ;    but    the    true 

construction    of    the    rule    is    this,    that    the     act    and    assurance     of 

one  partner,  made    with    reference  to  business   transacted    by    the  firm, 

(h)  6  Ring.  776.  (i>  2  Coz,  818.  0)  2  B.  and  AL  637. 
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will  bind  all  the  partners.  Provided  the  contract  have  a  sufficient  re- 
lation to  the  business  of  the  firm,  and  the  contractor  have,  in  other 
respects,  acted  bond  fide^  it  matters  not  much  what  may  be  its  description, 
or  how  grievous  the  contracting  partner's  fraud  and  misconduct:  thus 
the  firm  is  liable,  whether  it  be  a  loan  for  hi*  expenses  white  engaged  in 
the  partnership  business  or  a  purchase  of  goods  such  as  might  be  used 
therein,  but  which  he  instantly  converts  to  his  own  benefit ;  so  they 
are  bound  by  his  sale  or  pledge  of  the  joint  property." 

§  15.  -As  to  negotiable  instruments:  these,  to  bind  the  firm, 
must'  be  on  its  behalf.  Smith  deduces  the  various  rules  firom 
the  case  of  Oreenalade  v.  Doweri^)  in  the  following  passage. 

"  These  negotiable  inatruments  must  haye^-been-^dnmlated  on  behalf  d 
the  firm.  Now,  it  is  clear,i  Jhat,  when  the  j?urpo§§s.  pf  the  firm  do  not 
require  that  its  members  should  pass  negotiable  instruments,  it  is  not 
very  likely  that  such  should  be  circulated  in  its  behalf:  in  such^^^^scs, 
therefore,  the  implied  authority  of  a  partner  fails,  and  the  firm  will  not 
be  bound  by  his  negotiation.  Hence,  an  attorney  cannot  bind  his  part- 
ner by  a  note,  though  given  for  the  debt  of  the  jirm  ;  and  it  has 
been  decided,  that  partners  in 'a  farming  or  mining  concern  have  no  sudi 
authority.  From  the  observations  of  the  Judges  in  the  case  last  cited, 
I  think  it  may  be  collected  : 

"First,  that  partners  in  a  trade,  strictly  njercantile  have  an  authoiity 
implied  by  law  to  bind  each   other  by  bijls^  or  notes. 

*'  Secondly,  that  partners  in  some  peculiar  business,  such  as  farming 
and  mining,  have,  prima  facie  no  such  authority. 

"  Thirdly,  that  this  presumption  against  their  authority  may  be  re- 
butted, by  showing,  1st,  that  the  consultation  and  particular  purposes  of 
the  firm  are  such  as  to  render  it,  in  their  individual  cases,  necessary; 
or,  Sndly,  that,  though  not  necessary,  it  is,  in  other  similar  cases,  usu- 
al; for  if  it  be  necessary  or  usual,   the  law  will  imply  it." 

§  16.  The  party  dealing  with  a  single  member  of  the  firm 
must  himself  have  been  acting  bond  fide.  No  collusive  act  be- 
tween him  and  such  member  will  affect  the  partnership  :  for 
in  the  words  of  Ulpian,  AUeriua  drcrimventio  alii  non  prakd 
actionem. 

"  There  is  no  doubt,"  said  Lord  Mansfield  in  Hope  v.  Cvst,  "  but 
that  the  act  of  every  single  partner  in  a  transaction  relating  to  the  part* 

(*)  7.  B.  &C.635. 
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ticrship  biniU  all  the  others.    But  there    is  no    general  rule  which  may 
not  be  infected  by  covin,  or  such  ^oss  negligence  as  may  amoui\t,pr TSe^ 
equivalent  to  covin ;  for  covin  is  defined  to  be  a  contrivance  between  two 
to  defraud^^rcheat  a  third.**     *"  "  " 

But  the  firm  may  ratify  a  fraudulent  transaction. 

§  17.  The  admission,  acknowledgment,  or  representation 
of  one  partner,  bond  fide  and  in  the  course  of  business,  binds 
the  others.  Notice  to  one  is  notice  to  alL  Payment  by  or  to 
one,  is  payment  by  or  to  the  firm.  A  receipt  or  discharge  by 
one  is  a  receipt  or  discharge  by  alL  These  consequences  follow 
from  the  principle  that  each  partner  is  agent  for  the  rest. 

§  18.  The  liability  of  a  partner  for  fiiture  obligations  ceases 
with  his  connexion  with  the  firm  :  provided  proper  notice  of 
such  separation  be  given.  It  behoves  an  ostensiblfi>,,or..>PQ»iiiflA 
partner  to  takejcare  that  the  fact"^  th§_.di8solution  of.  tha-paxt- 
nership,  so  far  as  hfi_ia., concerned,  is  .mode  puhlia  If  by 
negligence  he  permits  his  late  partners  to  continue  the  use 
of  his  name,  fie  will  be  bound,  notwithstanding  the  fact  of  dis- 
solution, to  all  such  creditors  as  may  not  know  that  he  has 
ceased  to  be  interested  in  the  firm ;  though  of  comse  he  will 
not  be  so,  if  his  late  partners  wrongfully  persist  in  using  his 
name. 

§  19.  Notice  in  the  Gazette  is  notice  to  all  the  world  who 
have  not  been  customers  of  the  firm.  A  circular  letter  giving 
express  notice  should  be  sent  to  each  customer;  though  the 
question  of  notice  is  always  one  of  evidence,  and  may  be  infer- 
red fi^m  focts,  where  these  precautions  have  been  omitted :  as 
for  instance,  when  a  customer  calling  at  the  place  of  business 
was  informed  by  one  of  the  continuing  partners,  or  a  clerk,  of 
the  retirement  of  the  party  sought  to  be  charged. 

§  20.  As  a  dormant  partner's  name^as  never^^aggeargd,  it 
cannot  of  course  be  removed.  On  his  retirement  notice  should 
be  given  to  those  wjjo, jr^  aware  at  the  time  of  entering  into 
engagements  with  the  firm,  that  he  was  inteirested.  To  all 
others  it  is  unnecessary. 
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21.  Where  a  partner  dies,  at  law  his  Executor  ia  not  liaUe 
for  debts  contracted  by  the  partnershilTHiifing  "Ihe  life  time  of 
his  testator ;  forTKe*ruIe  actio  peraona^slnoritur  cum  persond 
applies ;  and  the  Claims  and  liabilities  surviving,  the  right  of 
action  is  transferred  against  the  suryiYisg  partners.  But  this,, 
exoneration  of  the  estate  of  a  deceased  partner  might  often 
work  the  greatest  injustice  on  creditors^  as  in  thfi^case  of  an 
insolvency ;  and  therefore jE^itjf.hdda  the  estate  of  the  deceas- 
ed partner  liable,  imtil.all  paoi^nership  debts  ccmtracted  during 
his  connexion  with  the  concern  have  been  satisfied. 

i  22.  "Whether  indeed,"  writes  8mith,Vi  "  the  daim  of  the  partner- 
ship creditors  on  the  separate  estate  of  the  deceased  shall  be  po8^[Kined 
to  that  of  his  own  separate  creditors,  or  whether  they  shall  come  in 
with  them  pari  passu,  or  whether,  lastly>  they  have  any  daim  against  it 
at  all,  until  the  inscdvency  of  the  partnership  estate  has  been  ascertaift- 
ed,  are  questions  which  w^re  long  unsettled.  The  last  of  them,  how- 
ever,  is  ysQlved  by  the  case  of  JFUJtinspn  y,  Hendenom^  whidi  ^|^1^ 
that  the  joint  creditor  is  not  coaipelk4  to  pursue  the  sujnriyygg^siptafir 
in  the'^first  instance,  but  may  resort  at  once  to  the  assets  Ql,.i^.^ 
ceased,'  without  showing  that  full  satislbction  cannot  be.ol^tained  from  the 
survivor,  and  may  leave  the  representatives  of  the  deceased  to  recover 
what,  if  any  thing,  shall  appear  upon  the  partnership  account  to  be  doe 
from  the  survivor  to  the  estate  of  the  deceased  j^artner.  It  was  not, 
however,  decided  in  that  case,  that  the  creditors  of  the  firm  ooold  come 
in  pari  passu  with  the  separate  creditors ;  and  the  better  opinion  seen^ 
to  be  that  they  cannot. 

5  23.  ^*  However,**  he  continues,  "  the  liability  of  »  retked  part- 
ner and  that  oi  a  deceased  partner's  estate^  will  be  reduced  by  the 
Mnount  of  all  payments  made  by  his  late  oompanions  since  the  diasolntion 
of  the  partnership,  and  appropriated,  either  specifically  ^^  imj^^y,  to 
the  reduction  of  the  demands  upon  the  firm.  Thus,  Destines  and  otheis 
were  in  partnership  as  bankers,  Olatfion  had  a  nmning  account  with  the 
firm,  and  was  in  the  habit  of  paying  in  and  drawing  out  money.  At 
the  time  of  Deoaynes's  death  there  was  a  balance  of  1713^  in  firrovr 
of  Claffton  and  against  the  firm.  After  the  death  of  Difoaynes,  his  late 
partners  became  bankrupt ;  but,  before  their  bankruptcy,  Ckq^ion  had 
drawn    out    sums  to  more   than  the  amount    of  1718  and  had  paid  in 

(0  Merc.  Law,  p.  60i 
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otfier  sums  yet  more  considerable.  Upon  the  bankruptcy  of  the  surviy- 
ing  partners,  Clayton  was  desirous  of  having  recourse  to  the  estate  of 
BeKoynes ;  but  it  was  held,  that  the  sums  drawn  out  by  Clayton  since 
the  death  must  be  appropriated  to  the  payment  of  the  balance  of  1713^. 
then  due;  and  that,  as  the  total  amount  of  those  sums  was  greater 
tBan  the  balance,  the  debt  due  from  the  firm  at  the  death  of  Devaynes 
had  been  discharged  and  his  estate  exonerated;  the  sums  paid  in  by 
Clayton  since  the  death  constituting  a  new  debt,  for  which  the  survi- 
Tors   only  could  be  held  liable." 

§  24.  "Although  among  themselves,  partners  may,  and  often  do, 
agree,  that,  after  the  dissolution,  the  credits  of  the  firm  shall  be  re- 
ceived, and  its  debts  paid,  by  one  of  the  late  partners  only;  yet 
this  arrangement  does  not  affect  their  joint  responsibility  to  third  per- 
sons, unless  such  persons  agree  to  exchange  the  liability  of  the  firm  for 
that  of  the  sin^e  partner.  And  though  it  has  been  held,  that  neither 
acceptance  of  the  single  partner's  note  as  a  collateral  security,  nor  re- 
ceipt of  interest  from  him  on  the  joint  debt,  nor  changing  the  head- 
ing of  the  account  from  the  name  of  the  firm  to  that  of  the  sicgle 
partner  and  drawing  on  him  for  part  of  the  balance,  amounted  to  con- 
clusive evidence  of  such  an  agreement :  Yet  it  seems  clear  on  principle, 
that,  if  the  creditor  be  actually  a  party  to  the  arrangement  of  the  part- 
ners among  themselves,  their  acquiescence  in  that  arrangement  would  be 
a  consideration  for  his  promise  to  accept  the  single  instead  of  the  double 
liability,  which  contributed  to  induce  them  so  to  acquiesce.  Besides 
which,  the  liability  of  a  single  partner  may  possibly  be  more  beneficial 
to  the  creditor  than  the  joint  liability  of  two,  either  in  respect  of  the 
solvency  of  the  parties,  or  the  convenience  of  the  remedy ;  and,  there- 
fore, it  has  been  decided,  that,  if  the  creditor  of  a  firm,  consisting  of 
two  persons,  expressly  agree  with  them  to  take,  and  to  take,  the  se- 
parate bill  or  the  sole  responsibility  of  one  partner  in  discharge  of  the 
joint  debt,  his  so  doing  amounts  to  a  discharge  of  the  other  partner. 
Whether  such  an  agreement  have  been  made,  is,  in  each  case,  a  question 
proper  to  be  submitted  to  a  jury.  This  sort  of  arrangement  was  usual 
imder  the  civil  law,   and  went  by  the  name  of  NavatioJ' 

§  25.     Novation  is  thus  described  in  the  Institutes.  C'") 

**  Also  obligations  are  extinguished  by  novation ;  as,  for  instance,  if  you 
stipulate  from  TUius  what  Sefus  owes  you.  For  by  the  intervention  of 
a  new  person*  a  new  obligation  arises,  and  the  former  obligation  is  ex- 


Cm)  1.  3ti  300.80. 
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tingaished  and  merged  in  the  second;  so  far  even  that  the  former  is 
extinguished,  though  the  latter  be  not  valid.  Aat_fer_exam2le^. suppos- 
ing that  you  stipulate  from  a  ward  without  the  authority  of  the  guar- 
dian that  which  TUius  owes  you.  In  such  a  case  the  creditor  loses 
his  debt,  for  the  former  obligation  is  discharged,  and  the  latter  obliga- 
tion is  void.  But  if  the  second  obligation  be  contracted  by  the  same 
person  who  was  bound  by_  the  former,  there  is  no  jipvation,  unless  that 
second  obligation  be  different  from  the  former  pne;  as,  for  instance,  if 
a  term,  or  a  condition,  or  a  surety  be  added, or  be  omitted.  But. the 
^'' /  position,  that  the  addition  of  a  condition  in  the  latter  oblij^tion  causes 

novation,  must  be  understood  thus :  If  the  condition  to  which  the  second 
obligation  is  subject  be  accomplished,  the  novation  takes  effect,  and  if  it 
be  not,  the  former  obligation  continues  to  exist. 

'  "  The  ancients  held  that  there  was  novation  where  the  second  obliga- 
tion was  entered  into  with  that  intention;  and  frequent  doubts  and 
difficulties  arose  from  that  indefinite  state  of  the  law,  depending  on 
presumption.  We  have,  therefore,  enacted  by  our  constitution  that  there 
shall  in  no  case  be  novation,  unless  with  the  express  intention  of  the 
parties,  and  that  wherever  that  intention  is  not  expressed,  the  former 
obligations  shaU  remain  in  force,  together  with  the  latter."<i4 

§  26.  A  retiring  partner  sometimes  continues  to  draw  money 
firom  the  firm ;  where  he  receives  a  share  of  the  profits,  his  lia- 
bility continues ;  but  otherwise,  where  he  stipulates  for  a  fixed 
annuity  independent  of  the  profits. 

§  27.     By  19th  and  2()th  Via  C.   47,  partnership^f  limited 

,     liability  have  been   introduced,  and  the  Indian  L^islature  has 

passed  a  similar    eijactmeniW      This  has  long  beengnown  to 

the  French  law  as  Societi  en  commandite,  . 

§  28.  If  a  sudden  dissolution  is  about  to  be  made  in  ill- 
feith,  Equity  will  restrain  the  partners  by  injunction ;  and  this 
is  in  strict  conformity  with  the  Civil  law. 

"  By  that  law,"  writes  Storyiv)  a  "partnership,  without  any  express  agree- 
ment for  its  continuance,  may  be  dissolved  by  either  party,  provided  the  re- 
nunciation be  bond  fide  and  reasonable.    Societaa  coiri  potest  vel  tn  perpetwm, 

(n)  Insist  lib.  iii.  tit  xxz.  §  8  Cod.  lib.  yiu.  tit  zlii  De  Novationibus  et  Ddegatioci- 
iboB,  L.  ult  Code  Civil  of  France,  art  1278. 

(o)  Act  19  of  1867,  amended  by  7  of  1860.  (p)  £q.  Jur.  i  668. 
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id  est,  dam  vivunl,  vel  ad  tempus,  vel  ex  tempore,  vel  sub  condiione,  Diasociamar 
renuMciaiione,  mortecnpitis  minutione,  et  egestaie.  But  then  it  is  afterwards 
added ;  Dlximus,  dlssensu  solvi  societatem ;  hoc  ila  ed,  n  omnes  disaenliuni. 
Quid  ergo  ii  unua  renunciei  ?  Cassius  scripsit,  eum  qui  renunciaverit  40- 
cietali,  a  se  quidem  liberare  socios  mosy  se  autem  ah  illis  non  liberare. 
Quod  atque  odaervandum  eU  si  dolo  malo  renunciaiio  /acta  sit,  ^,  Si 
intempeative  renuncietur  societati,  est  pro  socio  actionem.  Aud  again,  Labeo 
writes  ;  Si  renunciaverit  societaii  unus  ex  sociis  eo  tempore,  t^uo  interfuit 
socii  non  dirimi  societatem,  eommiltcre  eum  in  pro  socio  actione.  And  again, 
in  a  more  general  form,  it  is  said,  In  societate  eoeunda,  nihil  attinet  de 
renundatione  cavere ;  quia  ipso  Jure  socittatis  intempestiva  renunciaiio  in 
astimationem  venit.'* 

§  29.  Equity  will  upon  a  dissolution  of  {mrtofira]i^>^ce8train 
one  partner  from  collecting  the  debts,  and  will  appoint  a  re; 
ceiver  to  geft  lii  the  partnersEip  estate.  But  when  there  is  a 
dissolution,  an3  good  faith  exists,  the  survivors  ^.Mectmiiat^ 
rei  are  invested'  with  all  authority  requisite  for  them  to  winid 
up  and  settle  i;he  partnership  affiiirs.  They  have  a  right  there- 
fore to  receiveThe  partnership  debts  on  the  one  hand^  ai^d^  to 
apply  the  'partnership  assets  in  the  liquidation  of  the  partner- 
ship liabilities,   on  the  other.* 

§  30.  The  Court  of  Chancery  exercises  a  large  jurisdiction 
over  partnership  affairs  through  its  Bankruptcy  jurisdiction,  and 
much  space  is  given  in  our  text-books  to  this  subject.  A  host 
of  cases  also  are  to  be  found  upon  this  head.  But  as  we  have 
no  Bankrupt  Laws  to  administer  in  the  provinces,  I  shall  not 
incumber  these  pages  with  that  learning. 

§  31.  Partnership  agreements  often  contain  clauses  bj'^  which 
the  partners  agree  to  refer  all  disputes  to  arbitration.  It  be- 
comes a  question  how  far  such  contracts  are  binding  ;  for  though 
it  is  true  that  Modus  et  converUio  vi/ncwnt  legem,  and  juiZi- 
bet  potest  rentmcia/re  juri  pro  se  introducto ;  yet,  jus  publicfwm 
privatorwm  pacta  non  potest  mutari,  says  Papinicm  ;  and  it 
is  abundantly  dear  that  the  public  law  cannot  be  ousted  by 
the  private  agreement  of  individuals.  Thus  marriage  brocage 
bonds,  contracts  in  restraint  of  marriage  or  trade,  maintenance, 
and  champerty,  fraudulent  preference,  and  a  host  of  other  con- 

*  See  CoUett  on  Injunction  and  Bocoiven  for  fuller  details. 
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tracts  are  utterly  null  and  void ;  and  is  to  be  observed,  that 
the  maxim  confines  the  power  of  the  party  to  a  jus  pro  se  in- 
troducto.  Thus  a  man  may  waive  a  positive  law  which  is 
only  introduced  for  the  particular  benefit  of  the  individual,  and 
the  waiver  of  which  militates  against  no  canon  of  ^public 
good  or  public  morality.  Thus  a  man  may  contract  not  to 
avail  himself  of  the  statute  of  limitations,  where  his  debt  has 
been  barred  by  efflux  of  time;  he  may  waive  notice  of  dis- 
honour of  a  bill  of  exchange  or  promissory  note,  and  the  like. 
But  it  seems  that  no  man  can  by  his  private  compact  oust 
the  jurisdiction  of  the  ordinary  tribunals  of  the  land.  There- 
fore such  clauses  as  we  are  here  commenting  on,  are  effective 
only  where  the  partners  are  coiitented  to  submit  their  disputes 
to  arbitration,  in  accordance  with  the  terms  of  their  deed ;  but 
if  any  one  of  them  declined,  he  could  not  be  forced  to  resort 
to  arbitration  by  his  other  partners.  Equity  would  nat  assist 
them.  It  would  be  simply  quiescent.  It  would  not  decree  a 
specific  performance  of  a  stipulation  which  ousted  its  own 
jurisdiction.  That  was  expressly  decided  in  the  cases  of  Agar 
V.  Mackleni9)  and  Earl  of  Huxhurgh  v.  Bower  St) 

§  32.  The  Law  appears  to  have  been  somewhat  uncertain  for 
a  while  of  late  years  upon  this  point.  In  Liiisdale  v.  Robert- 
8on,i')  Lord  Chancellor  Sugden,  after  reviewing  tlie  cases,  upheld 
the  decision  of  Lord  Kenyon  in  Half  hide  v.  Fenning,  a  cafie 
much  questioned.  In  the  case  before  Lord  Chancellor  Sugden^ 
two  persons  interested  in  the  enclosure  of  the  slobs  or  mud- 
banks  of  Lough  Foyle,  by  deed  referred  it  to  arbitrators  to 
make  certain  arrangements  respecting  the  partition  between 
them  of  the  portion  reclaimed  from  the  sea.  To  a  bill  filed 
praying  relief  respecting  matters  within  scope  of  the  arbitration, 
the  defendant,  in  his  answer,  relied  on  the  provisions  in  the 
deed  of  submission,  by  which,  among  other  things,  the  parties 
covenanted  not  to  bring  or  prosecute  any  action  or  suit  at  law 
or  in  equity  touching  the  matters  referred,  or  to  do  any  act  to 
hinder  or  delay  the  arbitrators  from  making  their  award,  and 
he  insisted  that  the  arbitration  was  still  pending.    It  was  ob- 


(2)  2  3.  and  3.418.  (r)  7  Bear.  127.  («)  2  Jones  &  Ut  ^  58. 
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jected  on  the  part  of  the  plaintiff,  that  an  agreement  to  refer 
to  arbitration  could  not  be*  made  a  defence  against  a  right  to 
sue.  The  Lord  Chancellor,  however,  dismissed  the  bill  with 
costs.     He  said, 

"Upon  the  whole,  therefore,  I  think  Halfklde  v.  JSaiiuu^.is  atill  law; 
and  the  objections  to  it  have  probably  been  occasioned  by  Lord  Kenycm*^ 
general  observations.  At  aQ  events,  I  think  that  an  agreement  to  refer, 
and  arbitrators  nuned,  and  "T  covenant  not  to  sue,  and  a  power  to  make 
the  submission  a  rule  of  Court,  particularly  having  regard  to  the 
l^fislative  previsions  in  such  a  case,  do  prevent  a  party  from  filing  a 
bill  with  a  view,  as  in  this  case,  to  withdraw  the  case  from  the  arbi-* 
trators.  It  does  not  appear  to  me  that,  because  a  bill  cannot  be  filed 
to  have  arbitrators  named  or  to  supply  the  place  of  an  award,  it  follows 
that  a  bill  can  be  filed  before  an  award,  in  direct  opposition  to  the  plain- 
tilTs  own  covenants.*' 

Some  remarks  in  the  case  of  Scott  v.  Avery  have  also  some- 
what confused  the  main  doctrine.  That  case  will  be  referred  to 
presently. 

In  Morgan  v.  Milmani^  it  was  held  that  where  it  was 
agreed  that  the  price  should  be  ascertained  by  arbitration,  the 
Court  could  not  interfere  where  the  price  was  not  so  ascertained. 

In  Livingston  v.  RalliM  when  there  was  an  agreement  to 
refer  "any  difference"  to  arbitrators,  Colet^lge,  J.  said: 

"  We  shoidd  be  ousting  the  Courts  of  its  jurisdiction,  if,  where  a  party 
complains  that  an  agreement  is  broken,  the .  defendant  was  allowed  to 
answer,  *  You  cannot  go  to  the  Court,  because  it  is  an  agreement  to 
refer,  and  the  Court  will  not  enforce  such  an  agreement.'  The  fallacy 
seems  to  be  in  confounding  the  distinction  between  an  action  for  refus- 
ing to  concur  in  referring  a  difference,  and  an  action  upon  the  subject 
agreed  to  be  referred.  Setting  up  an  agreement  to  refer  as  a  defence 
is  very  different  in  effect  from  bringing  an  action  upon  the  subject  itself." 

In  Scott  V.  Avery, {v)  in  the  House  of  Lords,  in  which  case 
it  was  provided  by  the  rules  of  a  Marine  Insurance  Association, 
of  which  S.  and  A.  were  members,  (and  which  rules  were  stat- 
ed to  be  as  binding  upon  the  parties  as  if  inserted  in  the  poli- 


(0  16  Jar.  755,  affirmed  17  Jur.  198.  (u)  19  Jur.  594. 

{v)  17  Jur.  815,  affirmed  20.  Jur.  815. 
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cy),  that  the  sum  to  be  paid  to  ftny^iif^rjng^  mjMiiTlyf  |^^  iht» 
association  for  any  loss  should  iix  the  firaf.  \^atftTlf^  hft  ftfCf^- 
tamed  by  the  committee,  and  if  the .  Bti/fpring  mamher  agreed 
to  accept  such  sum  in  full  for  his  claim,  he  was  then  to  be  en- 
titled to  sue  T^ilie  amount ;  but  in  case  of  difference  between 
him  and  the  committee  relative  to  the  ^^etfcling  of  any  loss,  or 
to  a  claim  for  average,  or  any  other  matter  relating  to  the  in- 
surance, then  arbitrators  were  to  be  appointed,  who  were  to  de- 
cide upon  the  claims  and  matters  in  difference  accorjjing  to  the 
rules  and  customs  of  the  associatipn,  and  in  which  case^  the 
settlement  of  the  committee  was  to  ^  .!!g3rTP4fy^,  ^^^  f^^*^  state- 
ment begun '  de  novo.  There  was  a  further  proviso,  that  no 
member,  who  refused  to  accept  the  amount  of  any  loss  as  set- 
tled by  the  committee,  should  be  entitled  to  maintain  any  ac- 
tion at  law  or  suit  in  equity  on  his  policy  until  the  matters 
in  dispute  should  have  been  referred  to  and  decided  by  arbi- 
trators, and  then  only  for  such  sum  as  they  should  award ;  and 
the  obtaining  such  decision  was  by  the  rules  to  be  a  condi- 
tion precedent  to  the  right  of  any  member  to  maintain  such  ac- 
tion or  suit.  S.  had  effected  an  insurance  on  his  ship  with  the 
members  of  the  association,  and  the  ship  being  lost,  an  action 
was  brought  against  A.  by  S.  to  recover  the  amount  for  which 
he  had  subscribed :  It  wa^Jjald^  (affiraaing  the  judgment  of 
the  Court  of  Exchequer  Chamber),  that  the  proviso  in  the  rules, 
that  until  the  amount  of  anyj^^sf.  was  ascertained  in  tne  myi- 
ner  prescribed  no  action  at  law  or  suit  in  eguii^^  couHLbe 
maintained,  was  le^Tlthd  binding^jyi  the  members ;  and  that 
it  was  a  condition  precedent  to  the  brin^ing^  of  any  action  or 
other  proceellimr  that  the  condition  to  refer  to  arbitration  ^ould 
be  complied  wiQT:*  and  also,  that  the  proviso  was  ^t  a  conj^^ 
ousting  the  jurisdiction  of  the  Courts  of  common  law  or  equity. 

In  Scott  V.  Corpor0tiqji   of  Liverpool^  it  was  held  that  sti- 
pulations in  a  contract  which  would  exclude  Vie  jun^udipn  of 
a  Court  are  improper,  and  will  not,   when  improper,  fraj^dii^ 
or  inequitable   conduct  is  alleged,  be  considered  of  anj   import- 
ance.    This  caae  wffgfliffinned  by  the  Lord  Chancellor.  («) 


(it)  20  Jur.  111.  («)  7  W.  R.  I5S. 
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la  Livingston  v.  RaUi,  quoted  above,  Coleridge,  J.  said  of 
Scott  V.  Avery,  that  it  was  agreed  on  all  hands  by  counsel,  that 
an  agreement  that  no  action  should  be  brought  would  not  be 
binding, 

The  Law  in  Lee  v.  Pagdy)  is  clearly  laid  down,  that  an  agree- 
ment to  withdraw  a?!^"  questions  which  may  arise  from  the  ordi- 
nary tribunals  of  tKe" country,  is  illegal.  There  the  Vice-Chancellor 
Kindei'sley  said,        -^-^^ 

"  JCnolHer  question  connected  with  the  return  of  the  premium  was, 
whether,  under  the  arbitration  clause,  the  plaintiff  had  a  right  to  sue. 
His  Honor  being  of  opinion  that  on  other  grounds  he  was  not  entitled 
to  a  return  of  the  premium,  it  was  not  necessary  to  decide  that  question. 
He  (the  Vice-Chancellor)  had,  however,  carefully  considered  the  cases,  and 
the  learned  judges  opinTons^lin  the  point  in  the  House  of  Lords»  there 
having  been  recently  a  good  deal  of  doubt  respecting  it,  not  on  the. 
abstract  and  broad  principle,  hut 'upon  its  application.  In  the  case  of 
ScoU  V.  ^vetyWWeiewere  dicta,  no  douTiiiwlucE  it  was  notjpossible  to 
reconcile  with  each  other ;  But  the  general  principle  laid  down  was,  that 
it  was  illegal,  by  any  agreement  'Belwecn'  iirC'  parties,  to  withdraw  the 
decision  of  THe  question  at  issue  from  the  determination  of  the  ordinary 
tribunals  of  the  country ;  but  if  A.  agreed  with  B.  that,  in  the  event 
of  his  doing^or  omitting  to  do  a  particular  act,  A.  would  pay,  not  a 
particular  sum  of  money  for  damage,  but  such  an  amount  as  an  arbitrator 
to  be  appointed  should  agree  upon,  that  was  lawful,  and  was  not  a  with- 
drawing." 

In  Horton  v.  8ayeii<^)  it  was  held  that  if  parties  agree  that 
ail  disputes  that  may  arise  between  them  shall  be  referred  to 
arbitration,  that  will  not  prevent  either  of  them  bringing  an 
action  against  the  other.  But  they  may  by  agreement  make 
it  a  condition  precedent  to  bringing  an  action  that  the  amount 
to  be  paid  shall  T)e  settted  by  arbitration,    PoUock,  C.  B.  said, 

"Were  it  not  for  the  case  of  ScoUv.Jvery  (5  H,  L.  C.  811)  there 
would  havQ  been  no  question  here  at  all.  That  case  decided  that  where 
a  sort  of  condition  precedent  to  bringing  an  action  is  created,  a  remedy 
in  the  Courts  at  Westminster  cannot  be  resorted  to  until  t^e  condition 
is  fulfilled  :  but  the  present  case  is  exceedingly  different  from  that.     We 

(y)  7.  Jut.  n.  s.  76a  (»)  5  H.  L.  C  811 ;  2  Jur.  n.8.  815. 

(a)  ff  Jur.  n.  s.  989. 
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all  know  suffident  to  say,  that  long  before  SooU  v.  Avery,  it  was  decided 
in  t  great  numt)er  of  cases,  extending  over  some  hundreds  of  yean^ 
th^t  the  Courts  of  law  cannot  be  ousted  of  their  jurisdiction  by  the  mere 
agreements  of  parties — viz.  a  mere  agreement  to  refer  matters  in  dis'pute, 
should  such  ansc,  will  not  prevent  either  of  the  parties  from  resorting 
to  a  court  of  law  to  enforce  his  rights  or  obtain  a  remedy  Soi  lus  wiQil^" 

§  33.  But  if  such  an  agreement  has  been  acted  upon,  it  does 
not  lie  in  th'e  mouth  of  either  party  to  set  aside  the  award, 
on  the  groifircT"  that  the  agreement  to  refer  was  illegal 

So  in   Cleworth  v.  Pickford,W  Lord  Ahvagtr  said, 

*•  With  respect  to  the  last  point  made  by  Mr.  Miller,  it  appears  to 
be  entirely  "ar'mlsapplication  of  the  well  known  rule  of  law,  that  an  agree- 
ment to  refer  is  not  binding.  It  is  true  that  such  an  agreement  is  not 
binding  unless  it  is  acted  upon,  but  when  the  reference  has  taken  place, 
^n(l  the  award  Is  made,  it  becomes  so.  lu  one  sense  it  does  not  oust 
the  Court  of  its  jurisdiction,  but  in  another  sense  it  does  ;  for  when  the 
award  is  made,  the  jurisdiction  of  the  Courts  is  gone  ;  and  oil  the  Courts 
have  to  say  is,  whether  it  is  a   good  award  or  not." 


(6)  7.  M.  und  W.  314. 
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BAILMENT. 


*<  I*  JidaciU,  mandatis,  eondttdU  locatis,  nuigni  €st  judicU  Uaiuere  qitici 
qnemque  euique  pree%tare  oporiei." — Cicebo. 

§  1.  The  loiw  of  Bailment  requires  really  little  more  than  a 
study  of  thejgjfiat-case  of  Coggs  v.  Bemard.ifl)  in  which  Lor^  Holt 
delivered  on§_Df  the  most  comprehensive,  luminous^ judgments 
on  record ;  in  the  course  of  which  he  expands  the  subject^  ^^uot- 
ing  largely  from  Bracton  passage  which  are  curious^  as  showing 
how  very  largely  and  closely  the  English  Common  Las.  copied 
from  the^  tloman  Gvil  Law :  for  they  are  mere  transcripts  from 
JustiniaiuW 

§  2.  The  result  of  this  &mous  decision  shows  us  that  Bail- 
ments are  divisible  into  six  distinct  classes. 

1.  DepoaUum ;  or  a  naked  bailment  of  goods,  to  be  kept  for 
the  use  of  the  bailor. 

2.  Corrmtodatv/m,  Where  goods  or  chattels  that  are  useful, 
are  lent  to  the  bailee  gratia,  to  be  used  by  him. 

3.  Locatio  rei.  Where  goods  are  lent  to  the  bailee,  to  be 
used  by  him  for  hire. 

4.  Vadium,    Pawn. 

5.  Locatio  operis  fadendi.  Where  goods  are  delivered  to  be 
carried,  or  something  is  to  be  done  about  them,  for  a  reward  to 
be  paid  to  the  bailee. 

6.  Maiidaium,  A  delivery  of  goods  to  somebody,  who  is  to 
carry  them,  or  do  something  about  them  gratia. 

§  3.  The  chief  point  for  consideration  is  tiiat  of  the  princi- 
ples on  which  the  Bailee  in  each  particular  class  of  Bailments 
is  responsible  for  the  .  safety  of   the    thing  committed    to    his 

(a)  Lord  Ba^fmrnd  909  1 :  Sm.  L.  C.  (6)  lib.  3  tit.  15. 
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charge :  and  taking  this  as  the  principle  of  division,  it  will  be 
seen  that  Bailors  and  Bailees  are  divisible  into  three  classes. 

•'  The  first  of  these,"  writes  Smith  W  "  is,  where  the  bailment  is  for  the 
benefit  of  the  bailor  alone :  this  includes  the  cases  of  mandataries  and  de- 
poiits,  and  in  this  the  bailee  is  liable  only  for  gross  negligence.  The 
second  is,  where  the  bailment  is  for  the  benefit  of  the  bailee  alone ;  this 
comprises  loans,  and  in  this  class  the  bailee  is  bound  to  the  very  strictest 
diliKenoe.  1'he  third  is,  where  the  bailment  is  for  the  benefit  both  of 
bailor  and  bailee;  this  includes  locatio  rei,  vadium,  and  locatio  operit,  and 
in  this  class  an  ordinary  and  average  degree  of  diligence  is  sufficient  to 
protect  the  bailie." 

§  4.  1.  As  to  Depositum.  Here  the  bailee  takes  no  inter* 
est  and  receives  tio  reward.  It  would  not  be  reasonabfe  there- 
fore  to  expect  from  him  as  high  a  degree  of  care  as  if  he  re* 
ceived  reward ;  and  accordingly  Lord  HoU  lays  it  down,  that  if 
the  bailee  be  guilty  of  gtvsa  negligence,  he  will  be  chai^geable  : 
hut  not  for  any  ordiriary  uegleci  A  fortiori,  he  will  not  be 
chargeable,  where  the  property  is  stolen  from  him ;  and  Bracton 
fiays, 

"  Is  apud  quem  res  dsponitur,  re  obligatur,  et  de  ed  re,  quam  aeeeyii, 
restUuenda  lenetur,  ei  etiam  ad  id,  si  quid  in  re  depositd  dolo  commiserit ; 
culp  autem  nomine  non  te'netur,  scilicet  desidia  vel  negUgenUa,  quia  qui 
negligenti  amico  rem  eustodiendam  tradit,  sibi  ipsi  et  propria  fatuitaU  hoc 
debut  imputare** 

§  5.  The  case  of  Doorman  v.  Jenkin8,{d)  has  somewhat 
qualified  Lord  HoKa  broad  dictum,  for  it  was  there  decided 
that  a  man  may  keep  his  own  goods  with  gross  neglect,  and 
that  if  so,  it  would  be  no  excuse  to  him  to  say  that  he  kept 
the  Depoaitum  with  as  much  care  as  he  kept  his  own.  He  is 
bound  not  to  be  negligent  with  regard  to  another's  property, 
whatever  he  may  choose  to  be  with  respect  to  his  own, 

§  6.     The  bailee  of  a  Depoaitum  may  not  make  use  of  it. 

§  7.  2.  As  to  Commodatum,  or  Lending  grcUia  ;  Here, 
though  the  Bailee  receives  no  reward,  he  has  an  interest  in  the 
thing;  for  it  is  lent  for  hia  uae.    The  Law   therefore   increases 

(r)  1  L.  C.  104.  ((Q  8  A.  and  £.  256 
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the  proportion  of  care  he  is  called  upon  to  bestow ;  ho  may  -be 
amenable  for  slight  negligence,  On_.thia  point  the  words  of 
Lord  HoU  and  Bracton  must  be  studied.  "  As  to  the  second 
sort  of  Bailment,  viz.,  'Vbmmodatum,  or  lending  gratia,  the  bor- 
rower is  bound  to  the  strictest  care  and  diligence  to  keep  the 
goods  so  as  to  restore  them  back  again  to  the  lender ;  becausd 
the  bailee  has  a  benefit  by  the  use^of  them,  so  as  if  the  bailee 
be  guilty  of  the  least  neglect  he  will  be  answerable :  &s  if  a 
man  should  lend  another  a  horse  to  go  westward,  or  for  a 
month ;  if  the  bailee  go  northward,  or  keep  the  horse  above 
a  month,  if  any  accident  happen  to  the  horse  in  the  northern 
journey,  or  after  the  expiration  of  the  month,  the  bailee  will  be 
chargeable  ;  because  he  has  made  use  of  the  horse  contrary  to  the 
trust  he  was  lent  to  him  under ;  and  it  may  be,  if  the  horse  had 
been  used  no  otherwise  than  he  was  lent,  that  accident  would 
not  have  befallen  him.  This  is  mentioned  in  Bracton,  vM  supra  : 
his  words  are,  "  Is  autem  cui  res  aZiqua  utenda  datur,  re  ob- 
ligatur,  quce  commodata  est,  sed  magna  differentia  est  inter 
maiv/wm  et  c(ynmCodatwrn ;  quia  is  qui  rem  mutuam  accepit, 
ad  ipsam  restituendam  teneiur,  vel  ejus  pretvum,  si  forte  incen- 
dioy  rv/md,  naufragio  awt  latronum  vd  hostium  incursu,  con- 
swmpta  fuerit,  vel  deperdita  subtracta  vel  ailata.  Et  qui  rem 
utendcum  accepU,  non  sufficit  ad  rei  custodiam,  quod  talem  dUi- 
g^ntiam  adhibeat,  qualem  suis  rebus  propriis  adhibere  solet, 
si  alias  earn  diligentius  potuit  cvstodire  ;  ad  vim  autem  majorem, 
vel  casus  foTtuiios  non  tenetur  quis,  nisi  culpd  sud  intervenerit. 
Ut  si  rem  sibi  commodatam  domi,  secum  detulerit  cum  peregre 
profectus  fuerit,  et  illa/m  incursu  Jiostiu/m  vel  prcedonvmi,  vd 
naufragio,  amiserit,  non  est  dubvwm  quin  ad  rei  restitutionem 
teneaturr 

§  8.  The  condition  on  which  the  loan  is  made  must  not  be 
deviated  ftorxL  Thus  if  I  lend  a  man  my  horse  to  ride,  he 
musi  not  allow  his  servants  to  ride  it  This  is  discussed  in 
the  D6ctor_dnd  Student;  and  it  is  there  laid  down,  "that, 
if  a  man  lend  another  a  horse,  which  loan  is  properly  called 
a  Commodatum,  if  the  horse  perish  by  any  accident  which  could 
not  reasonably  be  foreseen  and  provided  a^inst,  the  lender 
must  bear  the   loss ;    but,  if  the    casualty  occur   through  the 
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carelessness  of  the  borrower,  lie  must  answer  for  hia  negligenca 
And  it  is  added,   a  man  may  have  of  another,  by  way  of  loan, 
money,  corn,  wine ;  'and  such  other  things  which  cannot  be  spe- 
cifically re-delivered,  if  the  borrower  makes  use  of  them,   but 
their   value   must   be   restored.    And,    as  such  things  may  be 
used  by  the  borrower  as  his  own,  if  they  perish,   it  is  at  his 
jeopardy  :  but  such  borro>wed  articles  as  are  to  be  re-delivered, 
the  borrower  must  not  us©  or  occupy,  except  in  such  manll^ 
as  they  were  borroweJ  for  :  and  if,    in  that  occupation  they 
perish,  without  his  default,  he  will  not  be  responsible  ;  though, 
if  such  things  be  occupied  otherwise  than  according  to  the  in- 
tent of  the  loan,  and  in  such  occupation  they  perish^  in  what 
wise  so    ever  they   perish,    he    that   borrowed   them   shall   be 
charged   therewith   in    law    and    conscience.     Also   if   a    man 
have    goods  to   keep,   under  a    general   bailment,    whetiier  he 
have  or    have   not  any  recompense   for    the   keeping,  he    shall 
stand    charged   or   not   charged    for    their   loss,    as    de&ult   or 
no  default  shall  be  in  him :   but,   if  he  be  a  bailee  for  hire, 
and,  at  the  time  of  the  delivery,   expressly  promise  to  re-deli- 
ver the  goods  safe,  then  he  shall  be  charged  with  all  chances 
that  may  fall :  though,  even  if  ho  make  that  promise,  but  is 
to  have  nothing  for  the  keeping,  he  is  bound  to  answer  for  on 
casualties  except  such  as  arise  in  consequence  of  his  own   wil- 
fill  default ;  for,  upon  a  nudum  pactum,  or  naked  promise,  no 
action  lieth." 

§  9.  "  3.  LoccUio  rei,  Lending  for  hira  Here,  says  Lord  HoUf 
the  Bailee  is  also  botmd  to  take  the  utmost  care,  and  to  return 
the  goods  when  the  time  of  the  hiring  is  expired.  And  here 
again,  he  says,  I  must  recur  to  my  old  author.  Qui  pro  ilsu  vesti- 
Tnentorum  awri  vel  argenti,  vd  aUeriua  oma/menti,  vd  jv/me7tth 
mercedem  dederit  vel  jyromieerit,  taUs  ah  eo  demderatur  cusUh 
dia,  qualem  diUgentissimua  paberfamUvis  auia  rdm%  adhUd, 
qucmi  si  praestiterit  et  rem  cdiquo  casu  awdeerity  ad  rem  restir 
tuendam  non  tenebitur.  Necmiffi/sit  aliqu&m  talem  dUigentiam 
adhibere,  qualem  auis  rebus  propriis  adhiberet,  nisi  tedem  adr 
hibuerit,  de  qua  superius  dictum  est.  From  whence  it  appears^ 
that  if  goods  are  let  out  for  a  reward,  the  hirer  ia  bound  to 
the  utmost  diligence,    such  as  the   most  diligent    father   of  a 
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fikmily  uses  ;  and  if  he  uses  that,  he  shall  be  discharged.  But 
every  iaau,  how  diligent  soever  he  be,  being  liable  to  the  ao- 
oid^  of  robbers^  though  a  diligent  n^n  is  not  so  liable  as 
a  earel^s  man,  the  bailee  shall  not  be  answerable  in  this 
case,  if  the  goods  are  stolen ;"  and  therefore  where  a  bailee 
prescribed  for  the  horse  lent  him,  instead  of  calling  in  a  Ve- 
terinary Surgeon,  he  was  held  liable  for  its  loss.  (^) 

§  10,  4.  Vadium  or  Pawn.  Here  the  baihnent  is  merely  a 
security  for  money  lent  by  the  Pawnee;  and  ordinary  care  is 
required ;  an*d  if  the  bailment  is  nevertheless  lost,  the  Pawnee 
may  still  resort  to  the  Pawnor  for  repayment  of  the  loan,  for 
tiie  pledge  is  but  coUatercfl  security  for  the  debt. 

§  11.  The  Pawnee  may  use  the  article  pledged  or  not,  ac- 
cording to  circumstances.     On  this  point  Lord  Holt  says : 

"  If  the  pawn  be  such  as  it  will  be  the  worse  for  usiug,  the  pawnee 
cannot  use  it,  as  clothes,  &c.,  but  if  it  be  such  as  will  be  never  the 
worse,  as  if  jewels  for  the  |>urpose  were  pawned  to  a  lady,  she  might; 
use  tbem  :  but  then  she  most  do  it  at  her  peril ;  for  whereas,  If  she 
keeps  th^m  locked  up  in  her  cabinet,  if  her  cabinet  should  be  broke 
open,  and  jewels  taken  froai  thence,  she  would  be  excused ;  if  she  wears 
them  abroad,  and  is  there  robbed  of  them  she  will  be  answerable. 
And  the  reason  is,  because  the  pawn  is  in  the  nature  of  a  deposit 
and,  as  such,  is  not  liable  to  be  used.  And  to  this  effect  is  O.  W. 
123.  But  if  the  pawn  be  of  such  a  nature,  as  the  pawnee  is  at  any 
charge  about  the  thing  pawned,  to  maintain  it,  as  a  horse,  cow,  &c., 
then  the  pawnee  may  use  the  horse  i^  a  reasonable  manner,  or  milk  the 
cow,  &c.,  in  recompence  for  the  meat.  As  to  the  second  point,  Sracton, 
99,  gives  you  the  answer  : —  "  Creditor,  qui  pignus  accepil,  re  obligatur^  et 
ad  illam  redUuendam  tenetur  ;  et  cum  hujmmodi  res  in  pignuB  data  aU 
utriuaque  gratia,  scilicet  debitoris,  quo  ntagis  ei  pecunia  crederetur,  et  credi-' 
torts  quo  m&gis  ei  in  tuto  sit  oreditum,  sujffieit  ad^us  r^  oustodium  dili-' 
ffetttiam  esfoetam  adhibere,  quam  si  praestiterit,  et  rsm  easu  amiserit,  securu$ 
esse  posHt,  nee  impedietur  creddwfn  peUre^ 

§  \%  On  default  made,  the  Pawnee  may  sell  the  pledge,  and 
herein  a  pledge  differs  from  a    Lien.    The   balance    after   pay- 


(s)    Ltane  y.  Eint,  3.  CfMU.  4. 
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ment  of  debt,  interest,  and    charges,   belongs  to   the  Pawnor. 
Herein  also  it  diflFers  from  a  mortgage  :  for  there,  on  default,  the 
property  vests  absolutely  in  the  mort^igee  ;  but  a  default  in  re-^ 
deeming  a  pledge,  does  not  increase  the  Pawnee's  estate  in  the 
chattel ;  his  is  still  only  a  special  interest 

§  13.  Locatio  operia  faciendi,  or  goods  delivered  to  have  some 
work  performed  upon  them :  such  as  cloth  to  be  made  into  a 
coat.  Whatever  that  opv^  may  be,  whether  of  opus  faciendi,  an 
opus  custodies,  or  mercium  vehendarwm,  a  parcel  to  be  carried, 
a  watch  to  be  repaired,  and  the  like.  Here  the  Bailee  receives 
a  pecuniary  reward  for  his  work,  and  is  bound  to  use  ordi- 
nary diligence  for  the  preservation  of  the  article,  as  well  as  to 
perform  the  work  contracted  for. 

§  14*.  If  an  unexpected  risk  arises,  the  Bailee's  efforts  to 
save  the  article  must  be  proportionate,  as  in  the  case  of  fire 
or  flood. 

§  15.  But  he  is  not  liable  for  mere  accident,  not  the  result 
of  his  own  negligence.  The  language  of  Ulpian  deserves  to  be 
quoted. 

'*  Contractus  quidam  dolum  malum  duntaxat  recipiunt  quidam  doUm  et 
culpam  dolum  tantum,  depositum  et  precarium,  Dolum  et  culpam,  wumda- 
turn  commodatum  venditum,  pignori  accepium,  locatum^  item  dottM  duiw, 
tutelae,  negotia  gesta  in  hi*  quidem  et  dUigentiam.  Soeietae  et  renm 
communiset  dolum  et  culpam  recepit  eed  kaee  ita  u  nid  quid  nomi" 
natim  convenit — legem  enim  contractus  dedit,  excepto  eo  quod  Celtui  putai 
non  valere  convenerit  ne  dolus  praestetur  hoc  enim  bonae  fidei  judido  eon* 
trarium  est  ut ;  ita  utimur,  animalium  vero  casus,  mortes  que  sate  ctdpn 
accidunt,  fuga  servorum  qui  custodiri  non  solent,  rapinae,  tumuUus,  incendia, 
aquarum  magnitudines,  impetus  praedonum,  a  nulh  praestantur.'^ 

Hence  it  appears  that  in  all  contracts,  dolus  malus,  whidi 
implies  intention,  makes  the  person  responsible.  In  some  con- 
tracts culpa,  or  negligence,  that  which  might  have  been.  ^Yoidod* 
but  for  the  party's  own  fault,  want  of  care,  or  foresight,  has 
the  same  effect.    Casus  fortuitus,  imavoidable  accident(/)  never 


(/)  See  Causus  fortuitus  explained  by   Vinnius  *'  Casus  fortuiti  varii  mni, 
avi  ventorum,  turbinum,  pluviaruTni  grandinum,  fulnwwm,  csstus,  frigoris,  e<  mm- 
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makes  the  bailee  liable  ;  except  in  two  cases  about  to  be  men- 
tioned, 

§  16.  It  is  very  important  therefore  to  know  what  neglect 
is.  Sir  William  Jones  in  his  work  on  Bailments  divides  it 
into  three  kinds,  ordinary,  gross,  and  slight.  Ordinary  neglect 
he  says, 

''  Is  the  omiasion  of  that  care,  which  every  man  of  commoa  prudence, 
and  oigable  of  governiog  a  family,  takes  of  his  own  concerns.  Gross 
neglect  {ertusa  negUgetUia,  negligeiUia  dusolutaj  is  the  want  of  that  care, 
which  every  man  of  common  sense,  how  inattentive  soever,  takes  of 
his  own  property.  Slight  neglect  is  the  omission  of  that  diligence, 
which  very  circumspect  and  thoughtful  persons  use  in  securing  their  own 
goods  and  chattels." 

§  17.  Lord  StowsU  gives  in  the  case  of  the  Radenburghid) 
the  following  instance  of  gross  negligence,  which  he  calls  Tieg- 
ligentia  mxditiosa^ 

"  K I  send  a  servant  with  money  to  a  banker,  and  he  carries  it  with  proper 
care,  he  would  not  be  answerable  for  the  loss  though  his  pockets  were 
picked  in  the  way.  But  if  instead  of  carrying  it  in  a  proper  manner 
and  with  ordinary  caution,  he  should  carry  it  openly  in  his  hand,  there- 
by exposing  valuable  property,  so  as  to  invite  the  snatch  of  any  person 
he  might  meet  in  the  crowded  population  of  this  town  he  would  be 
liable,  because  he  would  be  guilty  of  the  '  negligentia  malitiosa*  in  doing 
that,  from  which,  the  law  must  infer,  hs  intended  that  which  has  actu- 
ally taken  place." 

But  perhaps  we  shall  escape  much  metaphysical  difficulty,  if 
we  regard  negligence  as  a  fact  in  each  case  depending  upon 
its   special  circumstances.     No  doubt  different  classes  of  Bailees 

Uum  ealamUatum^  quae  eaelitua  immitiuntur,  Kostrl  vim  divinum  dixenmt  /  Qraeei^ 
lUm  naufragiOf  aquarum  inundationes,  inctndia^  morUa  animaliuniy  ruiMB  cedium 
Jkmdorum  chaamata,  incitrsiis  hosHum  prcedonum  impetus^  dbc,  fugce  servorum,  qtci 
ccutodiri  noU'^olenL  HU  adde  damna  omnia  a  privatis  Hiatal  quce  quanUnua 
inferrerUur,  nulla  cura  caveri  potuit.  Ad  casus  autem  fortuUos  non  sunt  referenda  illi- 
custts,  qui  eum  culpa  conjuncU  esse  aolent ;  cujusmodi  sunt  furta,  Quamobrem,  quireit 
furto  amissam  vel  tncendio,  verhi  causa  servnrum  negligentia  orto  consumptam  dici~ 
is  diligenUam  suam  probare  debet.  Quad  vero  incendium  inalieniscidibua  obortum  oc- 
cupat  cedes  vicinas^  aut  quod  fulmine  excitatur,  aut  a  grassatoribm  vel  incendlarUs 
emmUtitur,   id  inter  casus  fortuitos  mtmerari  debet.^* 

ig)  6.  Rob.  Ad.  Rep. 
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nte  bound  to  exercise  different  degrees  of  care ;  but  each  I0 
answerable  for  that  degree  of  legal  negligence  which  aflfects  hid 
particular  case.  This  it  must  be  for  the  judge  to  determine  on 
the  facts  proved  before  him.     In  WiUon  v.  BrettM  Rolf,  B.  said 

"  I  can  see  no  difference  between  negligence  and  gross  negligence — 
it  is   the     same    thing,    with     the    addition    of  a   vituperative    epithet." 

§  18.  The  remarks  of  Aristotle  are  so  nmch  to  the  point, 
that  I  shall  quote  them. 

*'  When,  therefore,  the  hurt  takes  place  contrary  to  expectation,  it  is 
an  accident,  when  not  contrary  to  expectation,  but  vdthout  wicked  iiit^tt 
it  is  a  mistake ;  for  a  man  makes  a  mistaka  when  the  principle  of  causa- 
tion is  in  himself;  but  when  it  is  external,  he  is  unfortunate.  But  when 
he  does  it  knowingly,  but  without  previous  deliberation,  it  is  an  unjust 
act,  as  all  those  things  which  are  done  through  anger,  and  the  other 
passions,  which  are  necessary  or  natural ;  for  by  such  hurts  and  such 
mistakes  they  act  unjustly,  and  the  actions  are  unjust ;  still  the  doen 
are  not  yet  on  this  account  unjust  or  wicked  ;  for  the  hurt  did  not  arise 
from  depravity.  But  when  any  one  acts  from  deliberate  preference,  he  is 
then  unjust  and  wicked.  (0 

§  19.  These  observations  will  guide  the  Judge  as  to  the 
principles  upon  which,  and  to  what  degree,  a  man  is  to  be  held 
responsible  for  his  own  acts  or  negligence. 

§  20.  The  two  excepted  cases  in  which  the  liability  of  the 
Bailee  is  extended  beyond  the  ordinary  limits,  are  those  of  an 
luTi-keeper  and  a  Common  Carrier  of  goods. 

§  21.  The  leading  case  on  the  liability  of  an  Inn-keeper  is 
Ccdye'a  Case,i  0  where  the  words  of  the  writ  show  what  is  the 
common  law  extent  of  an  Inn-keeper's  liability.    They  are 

"  Cum  $ecundum  legem  et  conauetudinem  regni  nostril  AngUca  hospUaiorei 

(A)  11.  M.  &  W.  115. 
(«)  Note,    Hero  we  see  the  vrvxny^t  afutpnifMf  and  a5<ici}^    Bat  truly  the  decinod 
IB  fourfold. 
1.    oTor  mptiKoyfs  iy  $^^0^  Tcnrroi— ca#u« — accident. 
8.     oroy  iifi  wapoKoyttty  avtv  9t  Kcuctas — culpa — negligence. 
dk    oror  «iS«f  ttty%  M*?  irfK>/3otiA.ev(raf  8c — dolus  tnHicttM— cdostnictive  fraad« 
4.    •ror  «ic  Tpoatp^irtmt — dolus  direcUis — direct  fraud. 
And  see  AristoUe's  Rhetoric  1.  1  c  xiii. 

(; )  8  Cohe  32.  S.  C.  1  Sm.  L  C  87- 
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qui  hoipiHa  eoiUmeiU  ad  kospiiandoB  homines  per  pariei  ubi  hujtumodi  hospiiia 
eMimt  iranseuntesy  et  in  eiadetn  hospiiantes  eorum  bona  et  cataUa  infra  kos- 
pitia  ilia  exisieniia  absque  subtractione  seu  amissione  custodire  die  et  node 
teneniuTy  ita  quod  pro  defeotu  kujusmodi  hospitatorum  seu  servientium  suorum 
ko^ibus  hujusModi  damnum  non  eveniat  ullo  modoy  qiudam  maltfaclores  qu^ 
endam  equum  ipsius  A.  jnreeu  infra  hospiHum  ejusdem  B,  ^c,  inventum, 
pro  defectu  ipsius  S.  ceperuni,  ^c. 

§  22.  The  legal  definition  of  an  inn  is  "  a  house  where  the 
traveller  is  furnished  with  every  thing  he  has  occasion  for  while 
on  his  way?^  So  that  in  the  Mofussil,  where  the  custom  is  for 
partiesTo  put  iip~al  "charitable  choultries  and  the  like,  finding 
their  own  provisions,  I  apprehend  the  rule  will  not  apply.  But 
at  Bangalore,  the  Neilgherries,  the  Shervaroys  &;a,  inns  are  esta- 
blished; and  in  sundry  bungalows  are  to  be  found  a  class  of 
Butlers  who  provide  the  traveller.  The  progress  of  society  will 
no  doubt  iniroase  the  number  of  inns  in  the  country,  as  the 
&ciliti6s  for  locomotion  are  increased,  and  therefore  it  is  not  out 
of  place  to  dwell  on  this  topic  of  Law. 

§  23.  A  guest  may  by  his  own  negligence  remove  the  com- 
mon law  liability  of  the  inn-keeper.  Thus  in  Burgess  v.  Cle- 
mentsl^)  Lord  JSUenJxyrough  said : 

"  The  cases  show  that  the  rule  is  not  so  inveterate  against  the  inn-keeper, 
but  that  the  guest  may  exonerate  him  by  his  fault,  as  if  the  goods  are 
carried  away  by  the  guest's  servant,  or  the  companion  whom  he  brings 
with  him,  for  so  it  is  laid  down  in  Calif e*s  case.  Now,  what  is  the 
condoct  of  the  plaintiff  in  this  caseP  The  inn-keeper  not  being  bound 
to  find  bim  jmore  than  lodging,  and  a  convenient  room  for  refreshment, 
this  does  not  satisfy  his  object,  but  he  inquires  for  a  third  room,  for  the 
purpose  of  exposing  in  it  his  wares  to  view,  and  introducing  a  number  of 
persons,  over  whom  the  inn-keeper  can  have  no  check  or  controul,  and 
thus  for  a  purpose  wholly  alien  from  the  ordinary  purpose  of  an  inn, 
which  is  ad  hospiiandos  homines.  Therefore,  the  care  of  these  goods 
hardly  falls  within  the  limits  of  the  defendant's  duty  as  inn-keeper.  Be- 
sides, after  the  circumstances  relating  to  the  stranger  took  place,  which 
might  well  have  awakened  the  plaintiff's  suspicion,  it  became  his  duty, 
in  whatev^  room  he  might  be,  to  use,  at  least,  ordinary  diligence;  and 
particidarly  so,  as  he  Was  occupying  the  chamber  for  a  special  purpose  : 

(ib)4M.&S.  $06. 
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for  though,  in  general,  a  traveller  who  lesorts  to  an  inn  may  rest  on  the 
protection  which  the  law  casts  around  him,  yet,  if  circumstances  of  suspi- 
cion arise,  he  must  exercise  ordinary  care.  It  seems  to  me  that  the 
room  was  not  merely  entrusted  to  the  plaintiff  in  the  ordinary  character  of 
a  guest  frequentuig  an  inn,  but  that  he  must  be  understood  as  hav- 
ing taken  a  special  charge  of  it,  and  that  he  was  bound  to  exercise  ordi- 
nary care  in  the  safe  keeping  of  his  goods,  and  it  is  owing  to  his  neglect, 
and  not  to  the  fault  of  the  inn-keeper,  that  the  accident  happened ;  and 
this  was  a  question  proper  to  leave  to  the  Jury." 

§  24.  What  amounts  to  such  a  degree  of  negligence,  is  illustrated 
by  the  two  following  cases. 

In  Armistead  v.  WildeV)  where  a  guest  showed  his  money 
ostentatiously  in  the  presence  of  several  persons,  and  then  put 
it  in  an  ill-secured  box  which  he  left  in  the  travellers  room,  firom 
whence  it  was  stolen,  the  inn-keeper  was  held  not  liabla  But 
in  OachiU  v.  Wright,i^)  where  the  guest  showed  his  money 
openly  in  the  commercial  room,  went  to  bed,  and  slept  with  his 
bed  room  door  open,  so  that  a  person  outside  could  see  his  watch 
and  money  on  the  table :  and  when  late  at  night  a  servant  of 
the  Inn-keeper,  whose  duty  it  was  to  sit  up  all  night  and  at- 
tend to  the  outer  door  of  the  inn,  let  in  a  stranger,  who  two 
hours  after  secretly  left  the  inn,  having  stolen  the  watch  and 
money,  the  degree  of  negligence  by  the  guest,  the  law  as  to 
which  would  constitute  a  defence  for  the  inn-keeper,  was  thus 
laid  down  by  Erie,  J. 

"  We  think  that  the  rule  of  law  resultmg  from  all  the  authorities 
is,  that  in  a  case  like  the  present  the  goods  remain  under  the  charge 
of  the  inn -keeper  and  the  protection  of  the  inn,  so  as  to  make  the  inn* 
keeper  liable  as  for  a  breach  of  duty,  unless  the  negligence  of  the  guest 
occasions  the  loss,  in  such  a  way  as  that  the  loss  would  not  have 
happened  if  the  guest  had  used  the  ordinary  care  that  a  prudent  man 
may  be  reasonably  expected  to  have  taken  under  the  circumstances.'* 

§  25.  The  liability  of  a  lodging  house-keeper  stands  upon  the 
same  policy.  In  the  case  of  Dancey  v.  RichardsonW  there 
was  a  difference  of  opinion  as  to  the  responsibility  of  the 
master    for   the   act  of  the    servant ;    but    the    principle    that 

(I)  17  Q.  C.  R.  261.  (m)  20  Jur.  1072.  (n)  18  Jur.  721. 


J 


LODGING-HOUSE  KEEPERS.  448 

a  boarding-hoase  keeper  is  bound  to  take  as    much   care  of  his 
guest's  goods   as  a  prudent  house-holder  would  take  of  her  own 
was   recognized    by     the    whole    Court.     In    that    case,     "The 
Declaration  alleged  that  Plaintiff  became  a  guest  in  the  board- 
ing-house  of   Defendant,    on  the  terms,    amongst  others,   that 
Defendant  would  take  due  and    reasonable  care    of  the  goods 
of   Plaintiff   whilst    they    were    in    the    house   of  Defendant, 
for  hire  and    reward  to  Defendant  in  that  behalf,  and  that  it 
then  became  the  duty  of  Defendant,  by  herself  and  her  serv- 
ants, to  take  such  due  and  reasonable  care  of  the  goods  of  Plain- 
tiff whilst  she  remained  as  a  guest,  with  the  goods,  in  Defend- 
ant's house.     It  appeared  that  Plaintiff  was  a   guest  in  Defend- 
ant's boarding-house,  paying  between  2Z.  and  31  per  week,  and 
having  the  use  of  sitting,  drawing,  and  dining  rooms  in  com- 
mon with  others,  her    own  bed-room,   her  board,   and  the  at- 
tendance   of   the    servants.      On    the    10th   December,   in    the 
evening.    Plaintiff,    being    aboiit  to    leave,     while  her    luggage 
was  in  the  hall  near  the  front   door,   sent  one  of  the  Servants 
out  to  a  shop  near    for  biscuits ;   he  left  the  front  door  ajar, 
and    a  thief    entered    and    stole    a    box    of    Plaintiff's.     The 
Judge  directed   the    Jury    that    Defendant    was   not  bound  to 
take  more  care  of  her  house  and  the  things  in  it  than  a  pru- 
dent owner  would  take ;  and  one  of  the  questions  which  he  left 
to  the    Jury    was,  whether,   supposing  the  loss  to  have  been 
occasioned  by  the  negligence  of  the  servant  in  leaving  the  door 
ajar,  there  was  any    negligence    on  the  part  of  Defendant  in. 
hiring  or  keeping    the    servant.     It  was    held  by    the    Court, 
that   it  was    at    least    the    duty  of   a   boarding-house   keeper 
to  take  such  care  of  her  house    and   the  goods  fo  her    guests 
in  it  as  a  prudent    house-holder   would  take.     And,   by    Lord 
CampbeU,    C.  J.,  and   Coleridge,  J.,  that   it    was   a    breach  of 
Defendant's    duty   as    keeper  of  a  boarding-house    if    through 
the  gross  negligence  of  Defendant  or  her  servant  the  Plaintiffs 
box    was     stolen ;     and     that    the    distinction     between    the 
negligence  of   the  servant  in  leaving  the  door  open,  and  the 
n^ligence  of  Defendant  in  hiring  or  keeping  the  servant,  could 
not  be  supported  ;  and  therefore  that  the  direction  was  wrong. 
But  by  Wightman  and  Erie,  JJ.,  a  boarding-house  keeper  is  not 
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bound  to  take  more  care  about  the  goods  of  his  guest  than  h^ 
as  a  prudent  owner  would  take  with  respect  to  his  own;  and 
that  if  Defendant  had  taken  care  to  employ  and  ke^  none 
but  trustworthy  servants,  she  was  not  liable  for  the  act  of 
negligence  on  the  part  of  the  servant  in  leaving  the  door  open ; 
and  therefore  that  the  direction  was  right" 

§  26.  The  liability  of  carriers  is  also  a  matter  of  growing 
importance  in  this  countty  :  what  with  roads,  canals,  railroads, 
and  the  increasing  traffic  by  sea  &om  foreign  countries,  and  the 
trade  from  port  to  port,  along  the  coasi  So  that  all  Judges, 
and  especially  those  whose  districts  have  a  seaboard,  are  liable 
to  have  cases  in  which  the  liability  of  carriers  will  have  to  be 
considered  on  principle. 

§  27.  A  carrier,  may  be  1st,  a  mere  gratuitous  Bailee,  ai 
where  a  friend  undertakes  to  carry  a  parcel,  mandcUv/m;  and 
as  we  have  seen,  such  a  Bailee  is  only  liable  for  graael^)  neg<- 
ligence  :  or  he  may  be  2ndly  a  Bailee  for  hhre,  though  not  a 
common  carrier,  as  when  a  cab-man  undertook  to  cany  a  paiceKp), 
or  he  may  be  3ixi  a  commmi  ca/rrier  ;  such  as  the  proprietor  of  wag- 
gons, barges,  lighters,  merchant  ships  &a  ;  or  4th  he  may  bdoDg 
to  a  class  of  carriers  whose  liabilities  ore  regulated  by  Stabate 
Law. 

§  28.  It  is  important  to  observe  that  only  carri^*s  of  goods 
are  com/mnn  carriers.  This  was  so  held  in  Beneit  v.  P.  &  0. 
Steam  Boat  Go,  (?)  for  there  is  a  difference  between  ttie  contract 
to  cany  goode  and  passengers.  The  common  carrier  is  an  tu- 
swrer  of  goods  ;  he  is  only  liable  for  damages  to  passengers  on 
the  score  of  negUgcTice.  So  in  Crofts  v.  Waterbouseiri  Parke 
J.  said, 

"  There  is  a  wide  distinction  between  oontracis  for  tibe  conyeyaaee  4if 


<o)  In  the  case  of  CachiU  v.  WrigJU  above  quoted  Lord  Campbdl  C.  J.  defia- 
ed  gross  negligence  thus ;  **  Qross  negligence  is  -want  of  ordinary  oare :  dS^ 
negligence  is  want  of  extraordinaiy  caje." 

(p)  WiUoughby  v.  Hmidge,  12.  C.  B.  742. 

<2)  18  p.  T.  1;  P:  8ft  (r)  11  Moon  l«8. 
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passengers,  and  those  for  the  conYeyance  of  goods.  In  the  latt^  the  par* 
tics  are  liable  at  all  events,  except  the  goods  are  destroyed  or  damaged 
by  the  act  of  Gkxl  or  the  King's  enemies  ;  whilst  in  the  former  they 
are  only  responsible  to  their  passengers  in  cases  of  express  negligence." 

§  29.  This  distinction  is  well  illustrnted  by  the  case  of 
Grote  V.  Holyhead  Ry.  Compy  ;W  There  the  action  was  for 
injuries  sustained  by  the  plaintiff  owing  to  the  breaking  down 
of  a  bridge  as  the  train  passed  over  it ;  and  WiUiams,  J.  told 
the  jury  that  the  question  was,  "whether  the  bridge  was  con- 
structed and  maintained  with  suffici^t  care  and  skill,  and  of 
reasonably  proper  strength,  with  regard  to  the  purposes  for 
which  it  was  made  ;  and  that  if  they  should  think  not,  and 
that  the  accident  was  attributable  to  any  such  deficiency,  the 
plaintiff  would  be  entitled  to  recover."  It  appeared  that  an 
Eminent  engineer  had  constructed  the  works.  The  Court  up- 
held the  direction  of  the  Judge  on  his  statement  that  he  had 
also  directed  the  attention  of  the  jiuy  to  the  proposition  that, 

"  If  a  party  in  the  same  situation  as  that  in  which  the  defendants 
are,  employ  a  person  who  b  fully  competent  to  the  work ;  and  the 
best  method  is  adopted,  and  the  best  materials  are  used,  such  party  is 
not  liable  for  the  accident ;  although  it  could  not  be  contended  that 
they  were  not  responsible  for  the  accident  merely  on  the  ground  that 
they  employed  a  competent  person  to  construct  the  bridge." 

Yet  in  this  case,  if  goods  had  been  smashed  by  the  falj, 
the  Company  would  have  been  liable. 

§  30.  Where  there  is  a  duty  to  carry  passengers,  the  Law 
implies  a  duty  to  carry  safely.  Thus  in  CoUett  v.  London 
and  N,  W.  By,  CoM  the  defendants  were  under  a  statutory 
obligation  to  carry  the  Postmaster  General's  mail-bags  and  the 
officers  in  charge  of  them.  The  Plaintiff,  as  one  of  such  offi- 
cers in  the  train,  was  injured  by  a  collision  with  another 
train ;  and  it  was  contended  for  the  Defendants,  that  the  oon- 
iaract  to  carry  safely  and  securely,  if  it  existed,  was  with  the 
Postmaster  General,  and  not  with  the  Plaintiff.  But  Lord  Camp- 
bell,   C  J.   said  : 

'*  The  allegation  in  the  declaration  that  it  was  the  duty  of  the  defen- 

W2EX.261.  (020  L.  J.  Q.  B.  411. 
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dants  *  to  use  due  and  proper  care  and  skill  in  and  about  the  carrying 
and  conveying  of  the  plaintiff*  is  made  out  in  point  of  law.  That  duty 
does  not  arise  from  any  contract  with  the  plaintiff,  but  from  the  obligation 
imposed  by  the  Legislature  upon  the  Company  to  carry  the  mail-bags,  and 
the  officers  of  the  Post-office  in  charge  of  the  letters  ;  and  if  it  be  the  duty 
of  the  Company  to  carry  the  plaintiff  at  all,  it  must  be  their  duty,  in 
doing  so,  to  use  leaaouable  care  and  skill.  It  cannot  be  said  that  it  is 
enough  for  the  Company  to  bring  the  dead  body  to  the  end  of  the  journey." 

§  31.  As  to  the  liability  for  carriage  of  live  stock,  a  carrier 
in  the  absence  of  any  special  agreement,  incurs  the  same  liabi- 
lity and  duty,  and  will  be  to  the  same  extent  responsible  for 
negligence,  as  in  the  case  of  ordinary  goods.  In  Thearl  v.  Bracky  W 
a  carrier  was  held  liable  for  the  loss  of  a  dog  which  had  been 
delivered  to  him  with  a  string  round  its  neck,  and  which  be 
had  placed  in  a  boic,  from  which  the  dog  escaped  in  transitu. 
But  now,  since  the  introduction  of  railways,  the  carriage  of 
live  animals  is  usually  the  subject  of  special  contract ;  the 
Railway  Companies  issuing  tickets  to  preserve  themselves  against 
liability  except  in  certain  specified  cases.  In.  Carr  v.  The  Lan- 
cashire and  Yorkshire  Railway  Cy.M  Parke,  C,  J.  drew  a  dis- 
tinction between  the  liability  of  carriers  of  live  stock  and 
goods  ;  though  the  case  did  not  turn  upon  that,  and  though  the 
point  has  not  been  decided,  the  weight  of  his  observation  has 
been  recognized  in  McManns  v.  The  Lancashire  and  Yorkshire 
RaH/way  CyA^) 

§  32.  Carriers  are  bound  to  receive  such  goods  as  they  pro- 
fess to  carry,  and  for  a  reasonable  price.  If  they  ask  an  un- 
reasonable price,  a  reasonable  price  may  be  tendered.  But  the 
carrier  is  entitled  to  pajmient  at  the  time  of  delivery,  and 
it  is  from  his  being  bound,  like  the  inn-keeper,  to  receive,  that 
his  right  of  lieu  arises. 

§  33.  The  carrier  is  bound  by  his  common  law  duty  to 
carry  safely.  Therefore  he  must  provide  sound  stout  carriages 
or  ships.     So  in  Lyons  v.  MiUsM) 

Where  a  carrier  had  stipulated  that  he  "would  not  be  aa* 
(ttj  2   Stark.  328.        (v)  7  Ex.  707.       (tc)  4  Jur.  n.  s.  1441.        (x)  6  East  p.  «». 
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Bwerable  for  any  damage  unless  caused  by  want  of  ordinary 
care  or  diligence  on  the  part  of  the  master  or  crew  ;  and  that 
in  such  case  he  would  only  be  liable  to  the  amount  of  ten  per 
cent  on  the  actual  damage ;"  and  the  owner  signed  a  notice 
to  that  effect  ;  the  goods  were  damaged  by  the  leakage  of  the 
defendant  s  vessel,  and  it  was  found  that  when  the  goods  were 
shipped  the  vessel  was  not  in  a  proper  condition  to  convey 
them  safely,  and  that  the  loss  was  caused  by  the  defendant's 
negligence.  The  question  was,  whether  the  plaintiff  with  re- 
ference to  the  agreement,  was  entitled  to  more  than  ten  per  cent, 
on  the  damage.  The  Court  held,  that  the  plaintiff  was  entitled 
to  the  full  amount ;  and  Lord  Ellenborough  stated  that  "  every 
carrier  impliedly  undertakes  that  his  carriage  is  tight  and  fit 
for  the  purpose  of  employment  for  which  he  holds  it  forth  to 
the  public  ;  it  is  the  very  foundation  and  substratum  of  the 
contract  that  it  is  so." 

"It  is  impossible"  he  said,  "without  outraging  common  sense,  so 
to  construe  this  notice,  as  to  make  the  owners  of  vessels  say,  we  will  be 
answerable  to  the  amount  of  ten  per  cent,  for  any  loss  occasioned 
by  the  want  of  care  of  the  master  or  crew,  but  we  will  not  be  an- 
swerable at  all  for  any  loss  occasioned  by  our  own  misconduct,  be 
it  ever  so  gross  and  ii^urious;  for  this  would  in  effect  be  saying,  we 
will  be  at  liberty  to  receive  your  goods  on  board  a  vessel,  how- 
ever leaky,  however  unfit  and  incapable  of  carrying  them ;  we  will  not 
be  bound  even  to  provide  a  crew  equal  to  the  navigation  of  her ;  and 
if,  through  these  defaults  on  our  part,  she  is  lost  we  will  pay  nothing. 

..Bidioulous  as  this  supposed  state  of  the    agreement  must  be,  yet 

these  and  more  absurd  stipuUitions  must  be  introduced  into  it  if  we  give 
it  a  construction  which  shall  bring  this  case  within  it .Every  agree- 
ment must  be  construed  with  reference  to  the  subject-matter  ;  and,  look- 
ing at  the  parties  to  this  agreement  (for  so  I  denominate  the  notice) 
and  the  situation  in  which  they  stood  in  point  of  law  to  each  other,  it 
is  dear  beyond  a  doubt  that  the  only  object  of  the  owners  of  lighters 
was  to  limit  their  responsibility  in  those  cases  only  where  the  owner 
would  have  made  them  answer  for  the  neglect  of  others,  and  for  acci- 
dents which  it  might  not  be  within  the  scope  of  ordinary  care  and 
caution  to  guard  against.'' 

§  34.  It  is  to  be  observed  that  in  that  case  the  carrier 
had  stipidated  that  he  would  not  be  liable:  and  the  reason- 
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ing  of  Lord  BUenboroxvgh  aeems  conclusive,  that  where  a  special 
contract  is  agreed  to  between  the  parties,  it  should  still  be  read 
by  the  duty  implied  hy  law.  But  the  later  decisions  have 
gradually  departed  from  what  seems  a  sound  rule  of  publio 
policy,  and  have  held  in  unisance  with  the  Roman  Law.  Its  lan- 
guage is  "  iSi  qiddn(ymjmcJ,im,c(mvenit ;  vd  plus  vd  minus  in 
singulis  contractibus,  hoc  servabitur,  quod  initio  eonvenit;  Ugsm 
ev/m,  contraetus  dsdiV*  Accordingly  the  Ckmrts  have  latterly  con- 
strued thesespecialstipulations  in  &vourof  the  carrier.  Itmaybesaad 
that  the  Haintiff  has  assented  to  the  terms  of  the  special  contract, 
and  knew  what  risk  he  ran  :  and  that  the  risks  now  run  by  the 
Railway  Companies,  especially  in  reference  to  live  stock  (so 
liable  to  be  terrified  by  the  nmse)  aa«  so  increased,  that 
they  require  protection;  yet  on  the  other  hand  it  must  be 
confessed,  that  the  great  power  of  the  Railway  Companies,  and 
the  necessity  which  the  Public  is  under  to  send  their  goods 
and  live  stock  by  such  conveyance,  leave  little  option,  as  to 
accepting  or  refusing  the  terms  which  the  Railway  Companies 
insist  upon.  The  only  safeguard  here  would  seem  to  be  in  a  dose 
scrutiny  of  what  are  reasonable  terms  ;  but  it  must  be  admitted 
that  the  late  decisions  have  gone  far  to  weaken  that  safe- 
guard. Thus  in  ChippeTiddle  v.  Lanoash.  &  K  Ry.  Co.iad,  where 
the  Plaintiff  signed  an  agreement,  by  which  he  undertook  "  all  rid: 
of  conveyance  whatever  f  and  it  was  stated  that  the  Company 
would  not  be  responsible  for  any  damage  to  live  stock,  houh 
ever  caused  :  the  jury  foimd  that  injury  was  caused  to  the 
Plaintiff*s  cattle  by  the  truck  having  been  so  defectively  con- 
structed as  to  be  unfit  and  unsafe  for  the  purpose  of  convey- 
ing cattle  ;  and  there  was  no  evidence  that  the  Plaintiff  knew 
of  the  defect,  or  that  he  had  examined  or  been  required  to 
examine  the  truck.  But  the  Court  held  that  the  terms  of  the 
special  contract  precluded  the  Plaintiff  from  recovering.  In  the 
G.  N.  Ry.  Co.  V,  MorviUei^)  this  was  confirmed.  So  in  MeManus 
V.  the  Lancashire  and  Yorkshire  Railway  Company ^  above 
quoted,  the  terms  of  the  notice  were  held  reasonable,  and  to 
protect  the  Defendants  against  the  consequences  of  all  de- 
fects in   the  truck.     The   authority  of  that   case  has   however 

(y)  15.  Jur.  llOe.  {£)  21.  L.  J.  Q.  B. 
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been  much  shaken  in  Beal  v.  South  Devon,  Ry.  CoM  BrcmiweU, 
B.  said 

"  We  are  bound  by  the  decision  in  the  case  of  McManns  v.  The  York' 
$hire  and  Lancashire  Bailway  Ompany^  to  hold  that  according  to  the 
true  construclion  of  the  17  &  18  Vict.  c.  31,  a  special  contract  with 
a  railway  company,  no  matter  how  deliberately  it  may  have  been  entered 
into,  how  long  it  may  have  been  in  existence,  or  to  what  extent  it  may 
hare  been  acted  upon,  may  be  rescinded  by  a  tribunal  incompetent  to  deal 
with  the  question.  Whenever  this  question  comes  before  a  Court  of  Error 
I  shall  be  prepared  with  the  reasons  which  make  me  doubt  whether  the 
words  and  intent  of  the  statute  have  been  adhered  to,  and  whether  the 
construction  placed  upon  them  by  the  Court  of  Exchequer  Chamber  does 
not  offer  a  temptation  to  fraud,  by  enabling  a  person  to  repudiate  a 
deliberate  agreement.  Suppose  the  Railway  Company  had  said,  it  is  not 
worth  our  while  to  carry  fish,  receiving  the  statutory  rates,  and  that  the 
sender  had  agreed  that  if  they  would  carry  them  he  should  take  the 
risk  upon  himself;  or  that  the  sender  had  agreed  that  in  consideration 
of  their  carrying  the  fish  at  a  lower  rate  he  should  not  hold  them  res- 
ponsible as  common  carriers  ;  why  should  it  not  be  held  a  valid  con- 
tract ?  However,  sitting  here,  we  are  bound  by  the  authority  of 
McManua  v.   Yorkshire  and  Lancashire  Bailway  0)mpatiy.** 

In  that  case  the  sender  of  fish  by  railway  signed  a  con* 
tract,  containing  the  following  condition: — "  Neither  of  the  said 
Companies  shall  be  responsible  under  any  circumstances  for 
loss  of  market  or  other  loss  or  injury  arising  from  delay  or 
detention  of  trains,  exposure  to  weather,  stowage,  or  from  any 
caase  whatever  other  thaai  gross  neglect  or  fraud."  It  waa 
held,  that  the  condition  was  not  unjust  or  imreasonable 
under  the  Railway  and  Canal  Traffic  Act,  1854,  and  tliat  it 
protected  the  Company  against  being  answerable  for  loss  of  mar- 
ket, consequent  upon  a  delay  of  a  train  for  three  hours  be- 
yond the  accustomed  time  of  arrival,  such  delay  not  being  oc- 
casioned by  gross  neglect. 

The  case  of  Harrison  v.' London,  Brighton  cmd  8.  Coast  Co,W 
may  be  quoted  on  this  point  of  reasonableness.  There  the 
Plaintiff,  a  passenger  by  the  Defendants'  railway  from  L.  to  B., 

(a)  8.  W.  R.  651,  (6)  6  Jur.  a.  8.  95L 
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took  with  him  two  horses  and  a  retriever  dog;  the  horses  were 
put  into  a  horse-box,  and  a  servant  of  the  Defendants  proposed 
that  the  dog  shoxild  be  placed  in  the  horse-box,  to  which  the 
Plaintiff  assented.  The  dog  was  fastened  in  the  horse-box  by 
means  of  a  leather  collar  round  its  neck,  and  a  strap  thereto, 
which  passed  tlirough  a  ring  fixed  to  the  side  of  the  horse-box ; 
the  collar  and  strap  wei*e  furnished  by  the  Plaintiff,  and  were 
his  property.  The  Plaintiff  s  servant  signed  a  ticket,  subject 
to  the  following  conditions  : — "  The  Company  will  not  be  liable 
in  any  case  for  loss  or  damage  to  any  horse  or  other  animal 
above  the  value  of  40?.,  or  any  dog  above  the  value  of  St, 
unless  a  declaration  of  its  value,  signed  by  the  owner  or  his 
agent  at  the  time  of  booking  the  same,  has  been  given  to  them. 
The  Company  will  in  no  case  be  liable  for  injury  to  any  horse 
or  other  animal  or  dog,  of  whatever  value,  when  such  injury 
arises  wholly  or  partially  from  fear  or  restiveness.  If  the  de- 
clared value  of  any  horse  or  other  animal  exceed  40t,  or  any 
dog  5i.,  the  price  of  conveyance  will,  in  addition  to  the  r^ular 
fare,  be  after  the  rate  of  21.  10s.  per  cent.,  or  6d,  in  the  pounds 
whatever  distance  the  horse  or  other  animal  is  to  be  carried." 
No  declaration  of  the  value  of  the  dog  was  made,  and  the 
plaintiff  paid  3«.  for  the  carriage  of  it.  On  the  arrival  of  the 
train  at  W.  a  window  in  the  horse-box  was  found  open,  and 
the  dog  had  escaped  through  it.  The  Court  having  power  to 
draw  inferences  of  fact. 

Cockbum,  C.  J.,  and  Bladdnim,  J.,  held,  that  the  dog  was 
lost  by  casualty,  and  without  negligence  in  the  Plaintiff  or 
the  Defendants ;  that  a  dog  is  one  of  the  animals  to  which  tiie 
proviso  in  sect.  7  of  the  Railway  and  Canal  Traffic  Act,  1854, 
(17  &  18  Vict.  c.  31),  relates;  that  tne  condition  in  the  ticket 
was  not  just  and  reasonable  within  that  section,  in  two  re- 
spects— first,  that  the  meaning  of  the  ticket  was,  that  if  the 
value  of  the  dog  exceeded  51  its  value  should  be  declared,  and 
then  the  Company  would  not  be  liable  in  any  event,  unless 
the  extra  charge  of  2Z.  10«.  per  cent  was  paid ;  secondly,  that 
it  was  incumbent  on  the  Company  to  show  that  the  conditioB 
was  just  and  reasonable,  and  that,  in  the  absence  of  evidence 
by  the  Company,  Zl  lOs.  per  cent,    insurance  for  all  distances 
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was  an  excessive  charge  ;  and  that,  the  condition  being  void 
the  Company  were  liable  as  common  carriers  for  the  full  value, 
of  the  dog. 

And  in  Carr  v.  Lancashire  G.  Ry.  CoX^)  where  the  declaration 
charged  the  Defendants,  as  common  carriers,  with  an  undertak- 
ing to  carry  the  Plaintiffs  horse,  subject  to  a  condition  that  the 
Plaintiff  should  undertake  "  all  risks  of  conveyance  whatsoever  ;'* 
and  that  the  Defendants  should  "not  be  responsible  for  an  in- 
jury or  damage,  however  caused,''  during  the  transit,  the  jury 
found  the  declaration  proved,  and  that  by  the  gross  negligence  of 
the  Defendants,  the  horse-box  was  propelled  against  a  truck,  and 
the  horse  killed.  The  carriers  were  held  in  the  Exchequer,  on 
the  terms  of  the  contract,  to  be  wholly  exempt  from  liability 
even  for    their  gross  negligence.    Parke,  B.  said : 

'*  The  juiy  have  found  that  the  defendants  have  been  guilty  of  gross 
negligence,  and  therefore  it  may  be  taken  upon  this  recoid,  that  the 
breach,  if  any,  was  so  occasioned.  Now,  I  am  of  opinion  that,  by  en- 
tering into  this  contract  with  reference  to  the  subject-matter,  the  owner 
baa  taken  upon  himself  all  risk  of  conveyance,  and  that  the  Railway 
Company  are  bound  merely  to  find  carriages  and  propelling  power.  The 
contract  appears  to  me  to  amount  to  this  :  the  Company  say  they  will 
not  be  responsible  for  any  injury  or  damage,  however  caused,  occurring 
to  live  stock,  of  any  description,  travelling  upon  their  Kailway.  This,  then, 
is   a  contract  by  virtue  of  which  the  plaintiff  is  the  party  to  stand  all 

risk  of  accident  and  injury  of  conveyance It  is  not  for  us  to  fritter 

away  the  true  sense  and  meaning  of  these  contracts  merely  with  a  view 
to  make  men  careful.  If  any  inconvenience  should  arise  from  their  be- 
ing entered  into,  that  is  not  a  matter  for  our  interference;  but  it  must 
be  left  to  the  Legislature,  who  may,  if  they  please,  put  a  stop  to  this  mode 
which  the  carriers  have  adopted  of  limiting  their  liability.  We  are  bound 
to  construe  the  words  used,  according  to  their  proper  meaning ;  and  ac- 
cording to  the  true  meaning  and  intention  of  the  parties,  as  here  ex- 
pressed, I  am  of  opinion  that  the  defendants  are  not  liable.'* 

The  Plaintiff  had  a  verdict  for  the  full  amount.  This  case  may 
be  held  to  be  the  climax  of  the  new  doctrine  which  has  gra- 
dually superseded  that  of  Lyons  v.  MUls, 

(c)  7.  Ex.  707, 
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§  35.  Common  earners  are  carriers  by  land  or  water.  A 
land  carrier  exercising  his  ordinary  calling  is  regarded  as  an 
insurer,  so  that  in  event  of  the  goods  entrusted  to  him  being 
lost  or  damaged,  nothing,  to  use  the  words  of  Sir  W.  Jones^{^ 
will  excuse  him  except  the  act  of  (Jod  or  the  King's  enemies; 
the  act  of  God  being  understood  to  signify  inevitable  accident ; 
and  by  the  King's  enemies,  being  meant  public  enemies  with 
whom  the  nation  is  at  open  war.  Such, for  instance  would 
be  the  loss  of  goods  plundered  in  transitu  by  the  mutineers 
or  rebels. 

§  36.  When  however,  writes  Mr.  Smiih,M  the  increase  of 
personal  property  throughout  the  kingdom,  and  the  freqenqr 
with  which  articles  of  great  value  and  small  bulk  were  trans- 
mitted from  one  place  to  another,  had  begun  to  render  tbis 
degree  of  liability  intolerably  dangerous,  carriers,  on  their  part, 
began  to  insist  that  their  employers  should,  in  such  cases,  either 
diminish  it  by  entering  into  special  contracts  to  that  effect 
upon  depositing  their  goods  for  conveyance,  or  should  pay  a 
rate  of  remuneration  proportionable  to  the  risk  undertaken. 
To  this  end,  they  posted  up  and  distributed  written  or  printed 
notices,  to  the  effect  that  they  would  not  be  accountable  for 
property  of  more  than  a  specified  value,  unless  the  owner  had 
insured  and  paid  an  additional  premium  for  it.  K  this  notice 
was  not  communicated  to  the  employer,  it  was  of  course  in- 
effectual Kei^'  V.  WiUan;(/)  but  if  it  could  be  brought  home  to 
his  knowledge,  it  wafl  looked  upon  as  incorporated  into  lus 
agreement  with  the  carrier,  and  he  became  bound  by  its  con- 
tents. 

§  37.  Very  many  questions  having  been  raised  on  the  effect 
of  these  notices,  the  Legislature  passed  the  Statute  II  Gea 
4th  and  1  Wm.  4  C.  68,  known  as  the  Ijand  Carriers,  Act» 
liTnif.ing  their  liability  as  to  articles  of  particular  description 
above  the  value  of  £10,  unless  the  value  and  nature  of  the 
article  was  declared  at  the  time  of  delivery.    This  act  doe^  not 


id)    Bail  104,  (c)    1  L.  C.  p.  175. 

(/)  6  M.  &  S.  150  As  to  a  bye  law  not  oommanicated,  (heat  Wtttem  jRaUwayCcm- 
pany  r.  Ooodmant  12  C.  B,  313. 
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howesBT  extend  to  this  country.  But  the  Xth  Section  of  Act 
XVIir  of  1854!,  (the  Act  for  regulating  Indian  Railways,)  ia 
the  sama 

§  38.  Owners  of  Ships  are  conunon  carriers  :  it.  has  been 
contended  that  common  carriers  are  those  only  who  carry  within 
the  realm  :  but  Benett  v.  P.  cfe  0.  CyM  and  Crouch  v.  Lovdon  & 
N.  W.  Ry.VO  have  settled  that  extra-territorial  carriers  are 
conmion  carriers,  but  their  liability  is  limited  by  the  terms  of 
the  bill  of  lading,  which  always  contains  a  clause  against 
losses  "  by  the  king's  enemies,  fire,  and  all  and  every  other 
damages  and  accidents  of  seas,  rivers,  navigation  of  what  kind 
soever/*  They  are  protected  in  the^'same  way  as  land  car- 
riers by  26  Geo.  3rd.  C.  86.  (rom  making  good  loss  on 
articles  of  value,  unless  declared  ;  and  by  17  &  18.  Vic.  C. 
104f.  S.  388,  they  are  not  liable  for  loss  occasioned  by  fault 
of  pilot. 

§  39.     It  is  of  course  impossible,   within  the   scope  of  such 
a  work  as  this,  to  enter  upon  the  discussion  of  the  duties  of 
owners  and  masters  of  ships :  such  learning  must  be  looked  for 
in  the  text  books  of  Abbot  and  other  writers.     A  few  gene-. 
ral  observations  must  hero  suffice. 

§  40.  By  the  expression  '\Act  of  OocP'  is  understood  some 
natural  inevitable  accident — vis  major — such  as  lightning,  earth- 
quake, tempest;  not  accidents  arising  from  the  negligence  of 
man. 

§  41.  Enemies — ^The  term  is  used  in  contradistinction  to 
pirates,  rovers^  thieves  ;  and  applies  to  acts  done  by  persons 
jure  belli. 

§  42.  -Fire— How  occasioned  is  immaterial,  whether  by  a 
common  accident,  or  lightning,  or  an  act  done  in  duty  to  the 
State.  But,  if  goods  be  put  on  board  in  iEi,  damaged  condition, 
ani  are,  in  consequence,  liable  to  effervesce,  and  generate  the 
fire  *by  which  they  are  consumed,  the  underwriters  are  not 
liable. 


to)  6  C.  B.  775.  {k)  23.  L.  J.  C.  P.  78. 

58 


454  STATUTABLE  LIABILITIES. 

§  43.  Perils  of  the  Sea. — ^These  words  mean,  losses  occasioned 
strictly  by  sea  damage,  by  stress  of  weather  and  waves,  lights 
ning  and  tempest,,  rocks,  sands,  inc,  A  loss  occasioned  by  the 
ship  insured  being  run  down;  is  one  by  perils  of  the  sea  ;  so 
is  a  loss  by  her  striking  the  ground,  under  the  influence  of  a 
swell,  on  the  uneven  bed  of  a  dry  harbour,  or  a  loss  of  ani- 
mals killed  by  the  agitation  of  the  ship  in  a  storm.  If  a  ves- 
sel be  not  heard  of  within  a  reasonable  time  after  her  sailing, 
it  is  presumed  that  she  has  foundered,  and  the  assured  may  re- 
cover for  a  loss  by  perils  of  the  sea.  But  if  the  ship  be  worm- 
eaten  or  rat-eaten,  or  hove  down  on  the  beach  within  the 
tideway  to  repair  arid  is  thereby  bilged,  these  are  not  losses 
by  perils  of  the  sea. 

§  44.  So  shipwreck,  stranding.  This  term  also  includes  the 
loss  by  the  attacks  of  pirates  :  in  Pick&t^ing  v.  Barclayii)  this  was 
expressly  held,  after  the  Judges  had  taken  the  opinion  of  mer- 
chants as  to  the  custom  and  meaning  of  the  terms  among 
mercantile  men. 

§  45.  To  come  now  to  carriers  whose  liabilities  are  regulat- 
ed by  Statute.  We  have  our  Indian  Railways.  Their  liabili- 
ties are  defined  in  the  Act  referred  to  in  the  preceding  sec- 
tion, (37)  and  will  be  found  in  Section  IX  to  XV  both  inclusive.(  j) 
Many  cases  have  naturally  arisen  touching  the  liability  of 
Railway  Companies.  But  it  is  not  my  intention  to  pursue 
this  subject  hera 

§  46.  Questions  constantly  arise  as  to  what  is  the  terminus 
of  the  transit  Such  contention  ordinarily  arises  in  suits  aris- 
ing out  of  the  claim  to  stop  in  transitu, 

§  47.  The  practical  difficulty  is  to  determine  when  the  de- 
livery is  complete.  It  frequently  happens  that  goods  on  their 
arrival  at  the  terminal  point,  or  at  some  intermediate  point  tUI 
they  can  be  forwarded,  are  warclwuaed.    Where  the  carrier  and 


(i)    12  RoU  Ab.  248. 
0)  In  England  the  RegolaUng  Act  is  17,  and  18.  Vic.  ch.  31.  called  The  Raflway 
and  Canal  Traffic  Act. 
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the  warehouse-man  are  distinct  parties,  little  difficulty  can  arisen 
But  put  the  case  of  their  being  the  same  person.  Here  the 
original  contract  must  be  looked  to,  whether  express  or  implied. 
In  Oaraide  v.  The  Proprietors  of  the  Trent  and  Mersey  Naviga- 
tion Go7)ipam,yi^) 

*'  The  Plaintiff,  wanting  to  send  goods  from  A  to  C  hired  the  Defendants 
as  common  carriers  to  carry  them  to  an  intermediate,  stage  B;  and  the 
Defendants  also  agreed  to  warehouse  the  goods  without  charge  at  B 
until  they  could  be  delivered  on  to  the  C  carrier.  The  goods  were 
accidentally  burned  while  they  were  so  warehoused,  and  before  there  was 
any  opportunity  of  delivering  them  to  the  C  carrier.  It  was  held  that 
the  liability  of  the  Defeudants  as  carriers  and  insurers,  had  ended  on  the 
arrival  of  the  goods  at  B;  that  their  liability  as  warehousemen  was  a 
totally  distinct  liability;  and  that  as  the  warehousing  was  gratuitous  and 
for  the  convenience  of  the  Flaintififs,  they  were  not  liable  in  the  absence 
of  negligence.'* 

§  48.  When  the  delivery  to  the  consignee  is  beyond  the 
limits  of  the  carrier's  transit,  his  liability  may  either  termi- 
nate with  a  delivery  over  to  a  carrier  authorized  to  forward 
on,  or  it  may  be  prolonged  up  to  the  moment  when  the 
goods  are  delivered  to  consignee.  But,  in  the  absence  of  an 
agreement  to  the  contrary,  if  a  carrier  receive  goods  which 
are  addressed  to  a  place  beyond  the  terminus  of  his  transit, 
he  will  be  liable  beyond  such  terminus,  and  up  to  the  time 
when  they  ought  to  be  delivered  at  the  ulterior  and  ultimate 
point. 

§  49.  The  principle  is,  that  when  the  carrier,  originally  re- 
ceiving, accepts  payment  for  the  entire  transit,  the  forward 
carrier  is  only  his  agent  for  that  portion  of  the  transit  which 
he  cannot  complete  himself  In  Mucshamp  v.  Lancaster  and 
Preston  Junction  Railway, (^  the  Defendants,  bs  common  car- 
riers, received  a  parcel  directed  to  Bartlow,  a  place  beyond 
Preston.  The  railway  of  the  Defendants  ended  at  Preston. 
The  agent  of  the  Defendants  was  requested  to  book  the  par- 
cel, and  was  offered  the  charge  for  the  whole  distance ;  but 
he  replied  that  it  had  better  be  paid  on  receipt  by  the  con- 
til;)  4  Term  Reporto  581.  (Q  a  M.  &  W.  421. 
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fllgnee.  The  parcel  arrived  safely  at  Preston  and  was  there 
forwarded  on  by  another  Railway.  It  was  lost  on  this  part 
of  the  transit  BolfCt  B.  told  the  jury  that  "  when  a  common 
carrier  takes  into  his  care  a  parcel  directed  to  a  particular 
place,  and  does  not  by  positive  agreement  limit  his  responsi- 
bility to  a  part  only  of  the  distance,  that  is  prima  faeU 
evidence  of  an  imdertaking  on  his  part  to  carry  the  parcel 
to  the  place  to  which  it  is  directed,  and  that  the  same  mle 
applied  although  that  place  were  beyond  the  limits  within 
which  he  in  general  professed  to  carry  on  his  trade  of 
a  carrier."  In  Wasion  v.  The  NottingJuim  and  Boston 
Railway  Companyi^)  "the  Defendants  were  held  liable  for 
damages  aiising  from  the  detention  of  the  PlaintiflTs  goods  on 
an  ulterior  Railway,  by  which  the  goods  were  forwarded  on. 
This  case  is  remarkable  for  the  fact,  that  the  Plaintiff  had 
been  expressly  told,  at  the  time  when  ho  delivered  the  goods 
to  the  Defendants,  that  they  could  receive  payment  only  for 
the  transit  to  their  own  tenninus ;  but  there  was  some  evi- 
dence that  their  agent  had  told  the  Plaintiff  that  the  goods 
would  arrive  in  time  at  their  ultimate  destination.  The  Court 
confirmed  the  principle,  that  the  ulterior  Railway,  must  be 
taken  to  have  been  acting  as  agents  of  the  Defendants,  and 
that  there  was  evidence  of  an  original  contract  by  the  latter 
to  carry  the  whole  distance."  Erie,  J.  stated  the  rule  succinctly 
to  bo  that,  "whore  goods  are  received  at  one  terminus  for 
conveyance  to  another,  the  Company  are  answerable  for  all 
the  intermediate  termini  and  the  receipt  of  such  goods  is  prima 
facie  evidence  of  liability."  In  Scoiluym,  v.  South  Staffordshire 
CompanyM)  The  plaintiff  had  paid  carriage  for  the  whole 
distance  of  goods  consigned  to  the  defendants  to  be  delivered 
in  London.  The  defendants,  according  to  their  course  of  busi- 
ness, forwarded  them  from  their  terminus  at  Birminghjmi,  by 
the  London  and  North  Western  Railway  to  London.  After 
the  arrival  of  the  goods  at  London,  but  before  they  had  pas- 
sed out  of  the  hands  of  the  London  and  North  Western 
Railway,  the  plaintiff  gave  a  ^countermand  oTTITO'  delivery  to 
the  agent  of    the  latter  Railway.     The    goods    were,  notwith- 

(m)  15.  Jur.  44a  (n)  a  Exdu  341.  a  U  17  Jttr.  214. 
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standing,  forwarded  on  to  their  original  place  of  consignment, 
and  lost  on  the  transit.  It  was  contended  for  the  defendants, 
that  the  agent  of  the  London  and  North  Western  Railway 
was  not  an  agent  for  the  defendants  to  receive  a  counter- 
mand, but  only  to  forward  on  the  goods,  as  he  had  in  fact 
done,  to  their  address.  But  the  Court  held  that  the  London 
and  North  Western  Railway  were  agents  of  the  defendants 
for  all  the  purposes  of  the  original  contract,  and  that  one  of 
its  essential  elements  was  a  right  of  countermand  retained  by 
the  sender  during  the  whole  transit. 

§  50.  The  Carrier  will  be  liable,  although  the  terminus  is 
beyond  the  jurisdiction — as  where  the  goods  start  from  London 
and  the  terminus  is  Edinburgh.  See  the  case  last  quoted :  and 
even  where  the  terminus  was  out  of  England,  the  original 
carrier  was  nevertheless  held  liable.  Cromh  v.  London  and  N. 
W.  By,  Co.io) 

§  51.  The  following  cases  also  bear  upon  the  question  of 
delivery,  and  show  the  duty  of  Railway  Companies  with  re- 
gard to  passengers'  luggage,  which  they  are  very  apt  to  seek 
to  regulate  by  bye  laws  ;  that  is  to  say  by  limiting  their  com- 
mon law  liability  by  special  contract,  which,  as  great  mono- 
polies, they  are  too  much  in  the  habit  of  forcing  upon  the 
publia  In  Ridiarda  v.  London  and  South  Coast  Company  ip) 
the  plaintift's  wife,  as  a  passenger,  had  intrusted  her  lug- 
gage in  the  van,  but  put  her  dressing-case  imder  the  seat 
in  the  carriage.  On  arriving  at  the  terminus,  the  Com- 
pany's servants  had  placed,  as  she  thought,  all  her  luggage 
in  a  hackney  coach  close  to  the  platform  ;  but  it  appeared  sub- 
sequently that  the  dressing  case  was  missing,  and  that  it  had 
not  been  placed  in  the  hackney  coach.  The  Court  supported 
a  verdict  for  the  plaintiff  on  the  ground  that,  according  to  the 
course  of  the  Company's  business,  there  was  no  complete  de- 
livery to  the  plaintiff's  wife  until  the  Company's  servant  had 
placed  the  dressing-case  in  the  hackney  coach.  On  the  gene- 
ral principle,    WUde,  C.   J.  said : 

"  The  duty  of  common  carrier  is  perfectly  well  understood  ;  they  give 
(o)  23.  L.  J.  C.  P.  78.  (p)  18  L.  J.  C.  P.  261. 
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a  warranty  safely  and  securely  to  convey  and  deliver.  It  is  immaterial 
whether  there  be  negligence  or  not ;  tiie  warranty  is  broken  by  Don-deii« 
very."  "  But  it  must  not  be  inferred  from  this  case  that  even  common 
carriers  will  be  liable  in  all  cases  for  the  non-delivery  of  a  passenger's 
luggage  when  the  passenger  voluntarily  and  deliberately  assumes  the  cus- 
tody of  it.  Such  a  doctrine  would  be  clearly  opposed  to  every  princi- 
ple of  common  justice  and  common  sense  ;  and  although  it  is  not  with- 
out authority,  it  can  hardly  be  expected  that  it  would  be  upheld  in  these 
days.  It  wjis  said  indeed,  in  Robimon  v.  Dunmoreiq)  that  it  had  been 
determined  that  "  if  a  man  travel  in  a  stage-coach  and  take  his  port- 
manteau with  him,  though  he  has  his  eye  on  the  portmanteau,  yet  the 
carrier  is  not  absolved  from  responsibility."  But  Richardi  v.  The  London 
and  Souih'JFcitem  is  by  no  means  an  authority  in  support  of  this  view; 
and  the  language  of  JFUde,  C.  J.  is  clearly  opposed  to  it.  There  it  is 
clear  that  the  judgment  of  the  Court  rested  on  the  principle  that  there 
had  been  a  complete  bailment  to  the  Company  when  the  plaintiff's  wife 
delivered  the  trunk  to  their  servant ;  and  that  the  act  of  placing  it  under 
the  seat  in  the  passengers'  carriage,  although  apparently  by  her  direction, 
and  certainly  with  her  sanction,  was,  notwithstanding,  not  her  act  but  the 
act  of  the  Company's  servant,  who  in  doing  it  was  conceding  only  a 
gratuitous  privilege  which,  as  such,  could  have  no  effect  in  lessening 
the  Company's  antecedent  liability.  Any  other  view  of  this  case  is  mani- 
festly unreasonable  and  untenable." 

And   Wilde,  C.  J.  said : 

"  There  is  nothing  more  common  than  for  persons  to  put  part  of  their 
luggage  into  the  same  carriage  with  them ;  and  that  may  be  done  under 
such  circumstances  as  never  to  cast  any  responsibQity  on  the  carries; 
but  that  is  to  be  proved.  When  this  is  done  by  the  Company's  servants 
the  Company  are  not  relieved  from  their  liability  as  carriers  in  respect 
of  it.  So,  a  passenger  taking  a  valuable  article  open  and  notoriously  into 
the  same  carriage  in  which  he  travels,  will  not  save  the  Company  from 
responsibility.  The  case  is  quite  different  from  that  of  goods  which  are 
about  the  person  of  a  passenger,  which  are  to  be  considered  entirdy 
under  his  personal  controul  and  custody.  In  that  case  there  is  no  ddi- 
very  to  or  acceptance  by  the  Company.  Acceptance  by  the  Company  is 
the  legal  result  of  goods  placed  in  their  hands  in  the  ordinary  way  in 
which  they  consent  to  receive  them."  "  In  the  Great  Western  RaUway 
Company  y.  QoodmaHyir)  was  a  case  stated  on  appeal  by  the  judge  of  a 
County  Court.    The  plaintiff  intending  to  travel  by  the  railway    to  West 

(g)  2  Boa.  and  P.  419.  (r)  12  C.  B.  818.      , 
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Bniyton,  took  her  ticket  at  the  Paddington  tenninus,  and  paid  the  usual 
fare.  She  then  called  one  of  the  Company's  porters,  and,  having  told 
him  that  she  was  going  by  the  next  train  to  West  Drayton,  desired 
him  to  label  her  luggage  for  that  place,  viz  :  two  small  boxes  and  a 
trunk.  The  plaintiff  proved  that  she  saw  all  the  articles  labelled, 
but  could  not  swear  that  they  were  labelled  for  West  Drayton.  She 
then  left  the  luggage  with  the  porter  and  entered  the  train.  On  arriv- 
ing at  West  Drayton  she  received  only  the  two  small  boxes ;  and  it 
was  admitted  by  the  defendants  that  the  trunk  had  beeu  stolen  after 
its  delivery  to  the  porter." 

"  By  a  bye-law  of  the  Company,  which  under  their  special  Act  was 
to  be  binding  on  all  parties,  the  Company  had  announced  that  every 
passenger  would  be  allowed  to  take  a  certain  amount  of  luggage  free  of 
charge  ;  but  that  the  Company  would  *  not  be  responsible  for  the  care 
of  the  same  unless  booked  and  paid  for  accordingly.'  The  plaintiff's 
luggage  was  within  the  allowed  limit,  but  had  not  been  booked  nor  paid 
for  as  such.  It  appeared,  also,  that  the  Company  had  made  no  arrange- 
ments for  booking  passenger's  luggage  ;  that  it  was  not  usual  for  such 
to  be  booked  ;  and  that  a  witness,  who  not  long  before  had  applied  to 
book  and  insure  his  luggage,  had  been  told  by  one  of  the  Company's 
servants  ^  to  give  it  to  the  porters  and    they    would    take    care  of   it.* 

"  On  these  facts  the  defendants  contended  that  they  were  not  liable  : 
first  because  the  trunk  had  never  been  delivered  to  them  ;  and  secondly, 
because  the  bye-law  absolved  them.  But  the  Court  held  there  was  a 
sufficiently  dear  case  of  prima  facie  liability  made  out  against  the  rail- 
way, and  sufficient  evidence  to  warrant  a  verdict  for  the  plaintiff." 

"  In  this  case  the  defendants  were  apparently  sued  as  ordinary  special 
carriers  for  hire.  No  point  was  made  that  they  were  common  carriers, 
and  liable  as  insurers.  But  the  special  facts  appear  to  have  been  treated 
as  forming  a  special  contract,  to  convey  safely,  and  to  deliver  safely. 
The  effect  of  the  bye-law  was  regarded  as  neutralised  by  the  conduct  of 
tEe  defendants,  which  showed  constructively  that  they  had  not  intended  to 
inforce  it ;  and  the  nature  of  the  contract  was  held  to  be  simply  a 
question  of  evidence.  Still,  it  must  be  understood  that  such  a  contract 
is  not  an  absolute  contract  to  deliver,  but  merely  to  us  that  ordinary 
care  which  is  exacted  from  special  carriers  for  hire.  ITie  implied,  althougli 
not  the  expressed,  ground  of  the  verdict  for  the  pUiintiff,  must  be  taken 
to  have  been  the  negligence  of  the  defendants  ;  of  which,  in  the  absence 
of  opposite  evidence  of  due  care  on  their  parts,  the  proof  of  the  loss 
was  sufficient  prima  facie  evidence.'*  In  Butcher  v.  The  London  and  iSouth 
Coast  Railway i    "  The  plaintiff,  on  entering  the  railway  carriage,   had  his 
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portmanteau  placed  in  the  luggage-van ;  but  kept  with  him,  during  the 
whole  journey,  a  small  hand  bag  containing  money  and  valuables  worth 
£240.  When  the  train  arrived  at  the  terminus,  the  plaintiff  got  out  on 
the  platform  with  the  bag  in  his  hand.  A  Company's  servant  then  in- 
quired of  him  whether  he  should  get  him  a  cab;  and  on  an  afl^mative 
reply  took  the  bag,  and  stated  subsequently  that  he  had  placed  it  on 
the  footboard  of  the  cab  which  he  had  engaged  ;  bat  when  the  plaintiff 
(who  had  remained  to  take  care  of  his  portmanteau)  got  there,  he 
found  that  the  bag  had  disappeared,  and  the  driver  denied  that  it  had 
ever  been  put  on  the  cab.  It  also  appearecf  to  be  the  usual  course 
for  the  Company's  servants  to  assist  gratuitously  in  removing  passengers 
luggage  from  the  trains  to  the  authorized  cabs  in  attendance,  of  which 
the  plaintiff's  cab  was  one.  The  Jury  found  generally  for  the  plaintiffs; 
and  the  Court  held  that  there  was  evidence  to  support   the  verdict" 

§  52.  The  consignor  has  a  right  to  coimtermand  his  goods 
or  alter  their  place  of  destination.  Thus  in  Scothoni  v.  S,  Sta^. 
Ry.   CoM 

Goods  were  delivered  to  the  Defendants  to  be  sent  to  Lon- 
don and  forwarded  to  Australia ;  but  before  the  goods  arrived 
in  London,  the  plaintiff  countermanded  the  order  to  forward 
them  to  Australia.  The  goods  were  notwithstanding  forwarded 
to  Australia  and  lost.  It  was  held,  that  the  plaintiff  had  a 
clear  right  to  give  the  countermand  ;  and  that  the  defendants 
were  liable  for  not  obeying  it. 

§  53.  Li  Bov/nne  v.  OcUdiffM  the  question  waa  much  con- 
sidered. 

It  was  there  holden  by  the  Courts  of  Common  Pleas  and 
Exchequer  Chamber,  and  by  the  House  of  Lords,  that  in  the 
absence  of  any  course  of  dealing  or  usage  of  the  part  to  justify 
him,  a  carrier  by  sea  under  a  bill  of  lading  of  goods  to  be  de- 
livered *  at  the  Port  of  London,  (all  and  every  the  dangers  of 
the  sea  &c.  excepted,)  unto  Mr.  SawAiel  Oatcliff  or  assigns,  on 
paying  for  the  said  goods  fireight,'  &c.,  was  not  entitled  im- 
mediately on  the  arrival  of  the  vessel,  and  without  notice  to 
the  owner,  to  land  the  goods  ;  and  that,  having  so  landed 
them  on  a  wharf,  where  before    coming  to   the  hands  of  the 

($)  22  L.  J.  Ex.  121.  (0  1.  N.  C.  3K  11.  Clk.  and  Fin.  45. 
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owner,  they  were  destroyed  by  accidental  fire,    the  casrrier  wasr 
responsible  for  their  Iqs& 

§  54.  Where  goods  consigned  to  a  vendee  are  lost  through 
the  defiwilt  of  the  carrier,  the  consignee  is  the  proper  person 
to  sue,  for  the  consignor  was  his  agent  to  retain  the  carrier. 
Davis  V.  PecJd^)  DaUon  Sol(ymon8on,(^)  King  v.  Meredithyi^) 
Brown  v.  HodsonX^)  But  it  is  otherwise  where  the  goods  were 
sent  merely  for  approval,  Swmn  v.  Shepherd,(^)  or  the  con- 
signee is  the  agent  of  the  consignor,  Sargent  v.  MorrisS^)  or 
the  carrier  has  contracted  to  be  liable  to  the  consignor  in  con- 
sideration of  the  latter's  becoming  responsible  for  the  price  of 
the  carriage  ;  Moore  v.  Wildonlo)  Da/ms  v.  Ja/mesfi)  (or  where 
the  property  in  the  goods  has  not  yet  passed  to  the  vendee, 
as,  for  instance,  when  there  is  no  evidence  of  contract  suffi- 
cient to  satisfy  the  Statute  of  Frauds,  and  the  carrier  is  not 
of  the  vendee's  selection.  Goats  v.  Chaplin,{c)  Norman  v.  Phi- 
lipSyi^  or,  to  speak  generally,  where  the  carrier  is  employed 
by  the  consignor,  and  the  goods  are  at  his  risk.  Dunlop  v. 
LamhertM) 

§  55.  Where  no  time  within  which  the  transit  is  to  be 
performed  is  stipulated,  the  law  will  presume  that  a  reason- 
able time  was  in  the  contemplation  of  the  parties.  So  in 
BapJiad  v.  Pi<ikfordJJ)  But  in  Hughes  v.  The  Great  W,  By.  Co, 

The  Plaintift's  case  was  that  the  Defendants,  as  common  car- 
riers, had  undertaken  to  convey  the  Plaintiffs  pigs  from  Son- 
thall  and  deliver  them  at  Birmingham  within  a  reasonable  time. 
The  breach  was,  that  the  Defendants  had  improperly  delayed 
the  delivery  until  after  the  expiration  of  such  reasonable  time : 
in  consequence  of  which  delay  the  Plaintiff  lost  the  Birming- 
ham market.  The  Defendants  set  up  a  special  contract  signed 
by  the  Plaintiff,  by  which    the  Defendants   declared  that  they 

(«)  a  T.  R.  380.  (y)  1.  M.  &  Rob.  224.  (c)  2.  Q.  B.  488. 

(r)  a  R  &  P.  582.  (z)  3.  B  &  A.  277.  (d)  14.  M  &  W.  277. 

(to)  2.  Camp.  689.  (a)  1.  T.  R.  63». 

{x)  ib.  36.  (6)  5  Burr.  2680. 

W  2.  a  &  Pin.  600. 
See  Preeman'r.  Birch,  1.  Kev.  &  M.  420.  6  Q.  B.  492.  n.  g.  C. 
(/)  5.  M.  and  Gr,  551.  23.  L.  J.  153.  C.  P. 
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'  would  not  be  held  responsible  for  the  carriage  or  delivery 
within  any  certain  or  definite  time,  nor  in  time  for  any  par- 
ticular market.'  There  appeared  to  have  been  considerable  delay ; 
but  the  Defendants  forwarded  the  pigs  by  the  ordinary  goods 
train,  which  did  not,  however,  arrive  at  Birmingham  until  after 
the  market.  Jervis,  C.  J.  held,  at  the  trial,  that  the  Defend- 
ants had  forwarded  the  pigs  by  the  first  practicable  train,  al- 
though not  by  the  first  train,  and,  therefore,  within  a  reason- 
able time  ;  and  nonsuited  the  Plaintiff. 

This  case  seems  questionable — at  any  rate  it  was  determined 
on  the  special  contract 

§  56.  The  last  class  of  Bailment  is  that  of  Tnandatu/m ;  when 
goods  are  entrusted  to  some  one  who  is  to  carry  them,  or  do  someth- 
ing to  them  gratuitously.  It  might  &11  imder  the  first  head.  The 
liabilities  in  both  cases  are  the  same. 

§  57.  It  may  not  be  out  of  place  to  notice  here,  that  ge- 
nerally speaking,  a  Bailee  cannot  be  guilty  of  larceny  "of  his 
bailment  at  Common  Law ;  for  all  thefb  presumes  a  trespass  id 
the  ori^nal  taking;  and  here  the  original  possession  was  law- 
ful, and  !Mt  vnmto  domino.  Thus  if  goods  are  delivered  to  a 
carrier  and  he  steals  them,  without  breaking  bulk,  on  the  jour- 
ney, it  is  no  felony.  So  if  a  watch  be  sent  to  a  watchmaker 
to  repair  and  he  sells  it,  it  is  not  larceny.  So  in  Maddox,  comSs) 
where  a  captain,  in  whose  ship  several  casks  of  butt^ 
were  stowed,  the  principal  number  being  in  the  hold,  batten- 
ed down,  but  some  were  on  deck,  being  driven  into  port  by 
stress  of  weather,  sold,  as  his  own,  some  of  the  casks  which 
were  on  deck,  and,  upon  arriving  at  his  destination,  told  the 
consignee  that  the  casks  had  been  thrown  overboard,  the 
judges  held  this  to  be  no  larceny;  but  it  seemed  to  be  ad- 
mitted, that  if  the  Defendant  had  broken  bulk  by  taking  the 
casks  from  the  hold,   it  would  have   been  otherwise. 

The  Captain  of  a  vessel  having  a  number  of  casks  of  butter  belonging 
to  the  prosecutor  to  carry  on  board  his  vessel,  and  having  occaMoa  ^o  pay 
a  debt  contracted  by  him  at  a  port  in  course  of  his  voyage,  gave  an  order 


{3)  Rnss  and  Byan  92. 
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to  his  mate  to  deliver  thirteen  casks  of  butter  to  his  creditor,  and  the 
casks  were  delivered  accordingly.  Being  indicted  for  Larceny,  GraJutniy 
B.,  before  whom  he  was  tried,  thought  that  the  severance  of  a  part  of 
the  casks  from  the  rest,  and  the  formed  design  of  doing  so,  took  the 
case  out  of  the  authorities  cited,W  if  they  could  be  considered  as  ap- 
plying to  the  case,  and  the  prisoner  was  convicted;  but  upon  a  case 
reserved,  the  Judges  were  of  opinion  that  it  was  not  Larceny,  and  that 
the  conviction  was  wrong. 

§  58.  Nice  distinctions  have  been  drawn  as  to  the  Bailee's 
original  taking  not  being  ani/mo  fwrandi  ;  and  other  niceties 
have  been  raised  aa  to  the  termination  of  the  bailment. 
Thus  if  a  man  in  traTiaitu  take  the  whole  of  a  package  deli- 
vered to  him,  it  was  held  to  be  no  larceny  ;  but  if  he  break 
bvJJc,  and  take  a  part,  it  is  theft !  Lord  Hale  has  so  laid  it 
down.(0 

"  If  a  man  deliver  goods  to  a  carrier  to  carry  to  Dover,  and  he  car- 
ries them  away,  it  is  no  felony,  but  if  the  carrier  have  a  bale  or  trunk 
with  goods  in  it  delivered  to  him,  and  he  breaks  the  bale  or  trunk, 
and  carries  away  the  goods  animo .  furandi,  or  if  he  carries  the  whole 
pack  to  the  place  appointed,  and  then  carries  it  away  animo  furandi,  it 
is  a  felonious  taking  But  that  must  be  intended  when  he  carries  them 
to  the  place,  and  delivers  or  lays  them  down,  for  then  his  possession 
by  the  first  delivery  is  determined,  and  the  taking  afterwards  is  a  new 
taking." 

§  59.  These  niceties — apices  juris — have  fortunately  been  reach- 
ed in  this  cwmtry  by  the  Breach  of  Trust  Act(i)  and  more 
recently  by  the  Penal  Code. 

§  60.  We  cannot  (juit  the  subject  of  Bailments  without  notic- 
ing that  very  common  kind  which  is  specifically  called  Mortgage, 
and  whicli,  as  distinguished  from  a  Pledge  of  movable  projp.ei*J^, 
is  usually  applied  to  bailments  of  immovable  property,  such 
as  houses^  or  land :  though  of  com-se  there  may  be  also 
Mortgdges^oi  personal  property,  which  differ  from  a  mere 
Pledge,  inasmuch  as  the  former  transfer  the   propeHy  in  the 

(A)  1.  Hale,  P.  C.  501 ;  2.  East,  P.  C.  693.  (»)  1  Hale's  P.  C.  504. 

ij)  13  of  1850,  and  see  16  of  1850  and  the  Penal  Code,  Sec.  3  461-2. 
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chattel,  the  latter  only  the  poaaession,  and  a  right  of  retainer 
ufiHTThe  principal  deK  and  Tnter6St''l5r^satisBe3C*"T'EiB  in 
JoTiea  V.  SmithA^)    Sir  K  3r3eti,  the  MSilef  oF^the  Rolls  said, 

"  A  mortgage  is  a  pledge^  and  moye  ^  for  jt  is  an  absohite  pledge  to 
become  an  aBsolutje_  interest,  if  not  redeemed  at  a  certain  time :  a  pledge 
is  a  deposit  of  personal  effects,  not  to  be  taken  back  but  on  payment  of 
a  certain  sum,  by  express  stipulation  or  the  course  of  trade,  to  be  a 
lien  upon  them. 

§  61.  Sometimes  the  land  or  property  pledged  is  banded  over  to 
the  pledgee  (by  way  of  usufiract)  to  reimburse  himself  out  of  .Jthe 
.  rents  and  profits  his  principal  interest  amd  charges  ;  and  this  is  not 
strictly  speaking  a^^naortgage :  but  a  vivum  vadium  or  livii^ 
pledge ;  since  the  estate  never  dies  to  the  mortgagor,  but  is  his 
throughout ;  and  he  has  even  a  right  at  law  to  recover  the  land 
whenever  the  money  advanced  to  him  shall  have  been  paid, 
by  the  pledgee  having  recouped  himself  out  of  the  rents  and 
profits.  "  Vivum  cmtem  dicitur  vadium,"  says  Lord  Coke  "  ^ia 
nunquam  moritur  ex  aliqud  parte  quod  ex  suis  proveiiiubus  ac- 
quiratur.V)  But  in  Mortgage,  properly  so  called,  where  ihe  land 
is  conveyed  tcT  the  mortgagee  in  fee,  or  for  a  term  of 
years,  or  the  title  deeds  are  deposited  with  the  mortgagee, 
so  as  to  constitute  an  equitable  mortgage,  W  though  the  pos- 
session continues  in  the  mortgagor,  on  condition  that  if  the 
debt  be  not  paid  by  a  given  day,  the  mortgagor  should  have 
no  right  of  entry ;  on  non  performance  of  the  condition  at  the 
day  namedj  the  estate  was  absolutely  dead,  at  law,  to  tiie 
mortgagor,  and  became  absolutely  the  estate  of  the  mort^igee, 
and  hence  the  derivation  of  the  term  from  the  French  mcrt 
and  gage,  mortuum  vadium,  dead^j^dg^, 

§  62.     This  vivum  vaduvm  is  very  common  in  this  country; 


(k)  2.Ve8:  Junior  878.  (/)  Co,  Litt.  205. 

(m)  This  equitable  mortgage  was  known  to  the  Roman  Law.  '*  Pignns  contnUutor 
non  sol4  traditione,  sed  etiam  nnd&  conventione,  etsi  non  traditum  est,"  is  the  langa- 
age  of  the  Digest.  C  13.  tit :  7  C.  1.  The  Mahomedan  Law  re^[aire8  seizin  or  ac^al 
posseasion  to  complete  the  security.  Main  :  M.  L.  74.  The  Hindu  Law  ongioaltf 
required  seLun  in  pledgee  :  but  hy  pothecation  (i.  e.  pledge  without  ^^ng  p^JHTte 
has  loDg  obtained.    1  Str :  289.    See  Morton's  Rep.  111. 
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and  recogniaftd  as  a  Usufructuary  martgaga(»)  We^fiud  it  al^p 
practised  in_Wales,  anS  it  is  fr^uently  spoken  of  in  ouir 
books  as"  a  Welsh  mortgage.  It  was  known  in  the  Rom^ 
JjSkW  hs^pacium  antichreseos;  the  Greek  derivation  ^  wbi«h 
shows  its  ori^n ;  for  it  was  common  among  the  Athenians, 
and  is  generally  thought  to  hfltve  beea  invented  by  them ;.  Jhpugli 
Sir  Thomas  Sirange  questions  whether  it  is  not  to  be  traced 
back  to  the  Hindus.  Here  the  land  is  handed  oyer  t©  the 
creditor  simply  to  repay  himself  out  of  the  rents  and  profits : 
and  in  these  transactions  it  is  clear  that  the  debtor  has  always 
a  right  to  possession  of  the  estate  when  the  debt  is  liquidate 
ed.  If  the  question  m  dispute  is  whether  the  debt  and  in- 
terest have  been  ent&ely  discharged,  as  is  generally  "^  the  bone  of 
contention,  the  debtor  will  be  entitled  to  an  account'  of  the 
profits  made  by  his  creditor,  and  to  f  epo'ssession,  if  he  can  show 
that  the  full  equivalent  of  the  original  debt  and  interest  has 
been  received. 

§  63.  Where  the  usufruct  is  in  lieu  of  interest,  no  account 
of  interest  will  be  taken  ;  whether  the  mortgagee  makes  a 
profit  or  loss,  he  has  his  chance.  When  the  principal  has  been 
repaid,  the  mortgagor  has  a  right   to  his  estate  back.W 

§  64.  **  The  repeal  of  the  usury  Laws,"  writes  Mr.  Macpheraon^) 
^Act  XXVIII  of  1855)  "has  created  a  great  change  in  the  position  oi* 
usufractory  mortgages;  and  agreem^ts  made  since  it  took  place,  will 
be  strictly  enforced  even  although  such  as  to  give  the  mortgagee  interest 
at  a  higher  rate  than  12  per  cent,  per  annum.  Section  4  of  Act  XXVIII 
cl  1855,  enacts  that  a  mortgage  or  other  contract  for  the  loan  of  money, 
whereby  it  is  agreed  that  the  use  or  usufruct  of  any  property  shall  be 
allowed  in  lieu  of  interest,  shall  be  binding  upon  the  parties.  By  Sec- 
tion 5,  whenever,  under  the  Eegulations  of  the  Bengal  Code,  a 
deposit  may  be  made  of  the  principal  sum  aud  interest  due  upon  any 
mortgage,  or  conditional  sale,  of  land  thereafter  to  be  entered  into,  the 
amount  of  interest  to  be  deposited  shall  be  at  the  rate  stipulated  in  the 
contract,  or  if  no  rate  has  been  stipulated  and  interest  be  payable  un- 
der the  terms  of  the  contract,  at  the  rate  of  12  per  cent,  per  annum; 


(»)  The  Mahomedan_Law  does  not  permit  the  mortgagee  to  use  the  pledge  witl^iont 
special  agreemeot 

(o)  §ee  60  of  1847.  Mad.  S.  R.  voL  for  1850,  p.  2.  {p)  On  Mortgages  U0. 
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provided,  that  in  the  latter  case  the  amount  deposited  shall  be  subject 
to  the  decision  of  the  Court,  as  to  the  rate  at  which  interest  shall  be 
calculated.  By  Section  6,  in  any  case  in  which  an  adjustment  of  ac- 
counts may  become  necessary  between  the  lender  and  the  borrower  of 
money  upon  any  mortgage  or  conditional  sale  of  landed  property,  or 
other  contract  whatsoever,  entered  into  after  the  passing  of  the  Act, 
interest  is  to  be  calculated  at  the  rate  stipulated  therein.  If  no  rate 
of  interest  shall  have  been  stipulated,  and  interest  be  payable  under  the 
terms  of  the  contract,  it  shall  be  calculated  at  such  rate  as  the  Court 
shall  deem  reasonable.  The  eflfect  of  the  change  is  simply  to  bind  par- 
ties strictly  by  the  terms  of  the  contract  they  have  made^  Whea  ^e 
agreement  is  that  the  usufruct  is  to  be  taken  in^^lieu  of  interest,  the 
mortgagee  will  not  be  liable  to  account,  however  large,  his  receipts  may 
be ;  he  will  be  entitled  to  continue  in  posse&iion,  until  the  .pnncipal^is 
paid  to  him.  If  there  is  no  mention  of  interest  at  all,  it  will  be  for  the 
Court  to  say  whether  any  is  to  be  allowecU  and  at  what  rate.  If  any 
rate  is  mentioneTI,  it  will  be  calculated  at  that  rate  whatever  it  may  be. 
In  the  two  latter  cases  the  mortgagee  will  be  liable  to  account,  but 
will  have   to  account  only  on  the  strict  terms  of  his  agreement." 

§  65.  But  in  cases  strictly  of  Mortgage,  where  the  property 
is  absolutely  conveyed  to  lihe  creditor,  the  debtor  will  never- 
theless  be  entitled  to  a  reconveyance  on  tenHef  of  payment 
of  the  debt  and  interest  at  any  reasonable  time,  estimat^Tat 
20  years  in  England,  after  the  day  named  originally  for  pay- 
ment ;  for  Equi^  will  look  to  the  real  nature  of  the  transac- 
tion ;  and  if  it  is  clear  that  a  sale  was  not  meant,  that  how- 
ever the  deed  may  be  expressed,  the  jproperty  was  in  reality 
handed  over  as  security  for  a  loan,  it  will  "not  allow'  advan- 
tage to  be  taken  of  the  necessitous  man^s  condition,  and  convert 
the  transaction  into  one  not  contemplated  by  the^  ^parties 
themselves,  or  in  the  phrase  of  our  text  books  '  Once  a  Mort- 
gage always  a  Mortgage.*  By  the  Hindu  Law  no  title  is 
required  by  prescription.  Redemption  may  te  had  at  any 
tirae,(9)  and  the  Regulation  of  Limitation  II  of  1802.  Sec.  XVllL 
CI.  4,  which  fixes  the  ordinary  period  at  12  years,  expressly 
excepted  claims  or  mortgages,  the  period  for  rendering  which 
obsolete  and  unactionable    is  to    be    determined  by  _the  laws 
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of  the  country.     The  limitation  of  such  suits  is  now  fixed  by 
tlie   Limitation   Act  XIV  of  1859.     See   Sec.   15 J  Ci.   15.^jrhe^ 
Mahomedan  Law  knows  no  bar  by  limitation. 

"  And  therefore,"  writes  Macpherson  "  when,  after  a  lapse  of  many 
years,  the  representative  of  the  mortgagor  sued  to  redeem,  the  fact  that  neither 
he,  nor  his  father,  nor  his  grandfather,  all  of  whom  in  turn  represent- 
ed the  original  mortgagor,  were  ever  in  possession  of  the  property,  was 
held  to  be  no  ground  of  objection  to  his  succeeding  in  liis  claim. 
But  thb  rule,  of  course,  applies  only  to  the  right  to  redeem  the  land, 
not  to  the  right  to  recover  mesne  profits,  or  profits  come  to  the  mortgagee's 
hands,  after  the  mortgage  debt  had  been  liquidated  in  full,  and  when  the 
mortgagor  might  have  had  himself  put  in  possession  ifhe  had  chosen. 
And  if  after  the  mortgage  debt  has  been  in  fact  paid  off,  from  the 
usufruct  of  the  land,  the  mortgagor  is  contented  td^  wait' more  than  twelve 
years  before  he  advances  his  claim  to  possession,  he  is  at  liberty  to  do 
80,  but  he  will  not  be  allowed  toaaUat,  or  mesne  profits,  except  for 
the  twelve  years  immediately  preceding  the  institution  of  his  suit,— -in 
Hke  manner  as  under  sinular  circumstances,  he  could  not  claim  the 
amount  due  on    a  bond,  or  the'  rent  accrued  on  land." 

These  are  decisions  of  the  N.  W.  P.  Court.  See  M.  S.  A.  R.  p.  86. 
No.  47  of  1849. 

§  66.  It  is  to  be  observed  that  the  exception  to  the  Limita- 
tion rule  does  not  apply  to  a  suit  by  a  mortgag^Q^  such  a  one 
therefore  must  bring  his  suit  in  conformity  with  the  provisions 
of  the  Limitation  Act. 

§  67.  Of  course  where  the  deed  itself  contains  a  clause  for 
the  reco^jv^ance  o^^^Ua  estate  upon  pajrment  of  Sebt^amd  in- 
terest, it  is  itself  the  best  evidence  that  the  transaction  was 
one  of  mortage  and  not  outright  sale ;  but  even  where  tte  deed 
on  the*TaSe***of  it  purports  to  be  an  outright  sale,  and  no 
such  provision  is  expressed,  Equity'"*  will  nevertheless  allow  the 
debtor  to  obtain  back  his  estate  on  pajrment,  if  the  Court  is 
satisfied  that  the  Cmnsaction  is  one  of  loan  and  not  of  pur- 
chase. This  is  called  the  Equity  of  Redemption.  The  Emperor 
Gonstantine  abolished  the  pactv/m  commissarium  or  clause  of  for- 
feiture in  Boman  pledges.     The  mortgagee  is  a  trustee  for  the 

(r)  Sd.  Rep.  N.  1  S.  v.  7.  p,  45. 


468        MORTGAGEE  A  TRUSTKE  FOR  MORTGAGOR. 

mortgagor  ;  though  the  trust  iaone  of  a  peculiar  nature;  The 
leading  case  on  this  point  is  that  of  Cholmionael^  v.  Qlinforui') 
Thete  Sir^Thomaa  Plumer,  M.   IT  said^ 

'*  As  to  the  position  of  the  mortgagee  being  a  trustee  for  the  mortgagor, 
upon  which  sornmcTof  the  argument  is  built,  that  the  consequences^  con- 
tended'lbr  would^ot  follow,  even  if  the  character  of  trustee  did  properly 
belong  to  the  mortgagee,  not  being'Tn  acliial  possession,  I  have  already  endea- 
voured to  show.     It  may  be  proper,  however,  to  consider  how  far,  and  in 
what  respecCTie  is  to  be  considered  as  possessing  that  cKaraclerr    The  posi- 
tionis  to  be  receirgct'wfth  considerable  qualifications,  as  will  appear  by  ex- 
amining what  is  th^true  character  of  a  mortgagee,  and  how  he  is  considered 
in  a  Court  of  Eqtitty.     Lord  Moju/kli,  adverting  to  the  comparisons  made  in 
respect  to  mortgages; 'has,  I  think,  said  there  is'  nothing  so  unlike^  as  a 
simile»  ancPnothing  more  apt  "to  mislead.     A  mortgagor  has  had  ascribed  to 
him  a  vaSiety  "of  different  characters  in  which  there  existed  some  joints 
of  resemBlanceptvhen  it  was  not  very  material  to  ascertain  what  its  powers 
or  interests'^  were,  or  to  settle  with  any  great  precision  ia.what  respects 
the  resemblance  did,  and   in  what  it   did  not,    exist.     But  it  would  be 
productive  of  much  error,  if  it  were  to    be   concluded^  that  the  leseoi- 
blance  was  complete  in  every  point,  to  any  one  of  the  ascribed  characters. 
The  relations  of  vendor  and  purchaser,  ofj^ryicipa^jn^  baili^  of  land* 
lord  and  tenant,   of  debtor  and  creditor,  Qf  trustee  and  cestui   que  tnut^ 
have  been  apj>Iied  to  the  relation  of   mortgagor  and  mortgagee,  accord- 
ing to    their  different  rights  and  interests,  before  qr  jifter  the  oonditioa 
forfeited,  before  or  after  foreclosure,  and  according  as  the  poesession^jEas 
in  the  mortgagor  or  mortgagee.     Quo  teneam  vuUut  mulaniem  Protea  nodo. 
The  truth  is,  it  is  a  relation  perfectly  anomalous  and  stn  ffeneris.    The  names 
of  mortgagor  and  mortgagee  most  properiy  characterize  the  relation.    T^  are 
(as  Mr.  Justice  Bnller  observes,  in  Birch  v.  JFrighC)  characters  as  well  known^ 
and  their  rights,  powers,  and  interests  as  well  settled,  as  any  in  the  law.     It  is 
only  in  a  secondary  point  of  view,  and  under  certain  circumstances,  and  for 
a  particular  purpose,  that  the  character  of  trustee  constructively  belongs 
to  a  mortgagee.    No  trust  is  expressed  in  the  contract.     It  ia  only  raised 
by  implication,  in  subordination  to  main  purposes  of  it,  _&nd  after  that 
is  fully  satisfied.    Its  primary  character  is    not  fiduciary.     It  is    a  con- 
tract of  a  peculiar  nature,  by  which,  under  certaui  conditions,  the  mort- 
gagee becomes  the  purchaser  of  a  security  and  pledge,  to  hold  for  his 
own  use  and  benefit.    He  acquires  a  distinct  and  independent  baiefidal 
interest  in  the  estate ;  he  is  always  a    qualified    and  limited  right»  aqd 
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may  eventually  acquire  an  ahaolutft  .and  permanent  ^e Jo  take  possession, 
and  he  ift  entitled  to^  enforce  his  right    by  an  adverse  suit    in  invitntu 
against  the  mortgagor;  all  which  caii  never  take  place    between   trustee 
and  c€8tui  que  inuL    They  have  always  an  identity  and  unity  of  interest, 
and  are  never  opposed  in  contest  to  each  other.    The    late    Master  .of 
the  Eolls  observes,  ~  that,   in  general,   a  trustee  is  not  allowed  to  deprive 
his  cedtd  que   trmt    of   the    possession.    But  a  Court    of  Equity   never, 
interferes  to    prevent    the    mortgagee     from    assuming     the     possession 
In  this  tilic  contrast  between  the  two  characters  is,  strongly  marked.    By 
not  interfering  in  this  latter  case,  a  Court  of  Equity  does  not,  as  it  is 
supposed,  in  opposition  to    its    usual  principle,  refuse  to    afford    protec** 
tion  to  a  ceBtui  que  trust  against    his    tpistee.    But  the  interference  is 
refused,  because  the  mortgagor  and  mortgagee  do  not,  in  this  instance, 
stand  in    the   relation  of  trustee    and  cestui  que  trust.     The  mortgagee^ 
when  he  takes  the    possession  is  not  acting  as  a  trustee  for  the  mort- 
gagor, but  independently  and  adversely  for  His   own  use  and  benefit.    A 
trustee  is  stopped  in  Equity    dispossessing    his  cestui  que  trusty  because 
such  dispossession  would  be  a  breach  of    trust.    A  mortgagee  cannot  be 
stopped,   because  in  him  it  is  no  breach  of  trust,  but    in  strict   confor- 
mity to  his  contract,  which    would  be    directly  violated    by  any  impedi* 
ment  thrown  in  the  way  of  the  exercise  of  this  right.    Upon  the  same 
principle  fhe  mortgagee  is   not  prevented,  but    assisted  in  Equity,   when 
he   has  recourse^ to  a  proceeding,  which  is  not   only  to  obtain  the ^s- 
session,   but  the  absolute  title  to  the  estate  by  foreclosure.     This  presents 
no  resemblance  to  the  character   of  a  trustee,  but  to  a  character  (lirgcUy 
opposite.    It  is  in  tms  opposite  chai'acter  that  he  accounts  for  the  rents 
when  in  possession,  and  when  he  is  not,  receives  the  interest  of  his  mort- 
gage debt.     The  payment  of  that  interest  by  the  person,   claiming  to  be 
tlie  mortgagor,  is  a  recognition  of  that  relation  subsisting  between  them  ; 
but  is  no  recognition  of  the  mortgagee's  possessing  the  character  of  trus- 
tee, much  less  of  his  being  a  trustee  for  any  other  person  claiming  the 
same  character  of  mortgagor.     The  ground  on    which^  a  mortgagee  is  in 
any  case  and  for  any  purpose  considered  to  have  a  character  resembling 
that  of  a  trustee,  is  the  partial  and  limited  right  which  in  Equity^Jtu^  i^  1^* 
lowed  to  have  the  whole  estate  legal  and  equitable*     lltulofiSLPot  at  any  time 
possess,  like  a  trustee,  a  title  to  the  legal  estate,  distinct  and  separate Jrom 
the  beneficial  and  equitajble.    IfVhenever  he  is    entitled  at  all  to  either,  he  is 
fully  entitled  to  both,  and  to  the  legal  and  equitable  remedies    incident 
to  both.    But,  in  Equity,  his  title  is  confined  to  a  particular  purpose. 
He  has  no  right  to  either,  nor  can  make  use  of  any  remedy  belonging 
to  either,  further  than  and  as  may  be  necessary  to  secure  the  repiiyment 
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of  the  money  doc  to  him.  When  that  is  paid,  his  dut^  ift,  iS  JKconrey 
the  estate  to  the  person  entitled  to  it.  It  never  remains  in  his  hands 
clothed  with  any  fiduciary  jiuty.  He  is  never  entruste^^^jyilh  the  care 
of  it;  nor  under  any  obli^tion  to  hold  it  for  any  one  but  himself; 
nor  is  he  allowed  to  use  it  for  any  other  purpose.  The  estate  is, .  not 
commiLted  to  his  cart;  nor  has  he  the  means  of  preventing,  or  being 
acquainted  uirtththe  changes,  which^  the  title  to  the  Equity  of  Eedemption 
may  undergo,  either  by  iact  of  mortgagor,  without  his  privity,  or 
by  operation  of  law,  by  descent  forfeiture,  or  otherwise;  and  consequently, 
as  I  have  alreeuly  endeavomred  to  show,  by  the  operation  of  the  analogy, 
to  the  statute  of  limitations." 

§  68.  This  Eqmty  of  Redemption  is  so  inseparable  from  a 
mortgage,  that  even  if  the  parties  by  the  deed  should  declare 
the  estate  to  be  irredeemable  on  payment  at  the  time  named, 
such  a  stipulation  would  be  utterly  void.  A  distinction  how- 
ever is  taken  between  a  mortgage  and  a  conditional  acUdp)  or 
an  agreement  for  a  repurchase,  and  if  the  transaction  can  be 
satisfactorily  established  to  have  been  a  sale,  and  not  a  colour- 
able transaction  to  disguise  a  loan,  it  will  be  held  valid ;  but 
such  transactions  are  jealously  watched,  in  order  that  undue 
advantage  may  not  be  taken  of  the  necessities  of  the  indigent. 
See  Butler's  NoteW 

"And  in  one  case,  where  there  was  an  absolute  sale,  with  a  conditicm, 
that  if  the  vendor  repaid  the  purchase  money  and  interest  by  a  fixed 
day,  the  purchaser  should  reconvey  the  estate  to  him,  it  was  contoided 
that  this  was  a  redeemable  sale  only,  and  not  a  mortgage  by  condition- 
al sale,  nor  governed  by  the  rules  applicable  to  such  mortgages.  But 
the  Court  held,  that  'redeemable  sale,'  and  'mortgage  by  conditional 
sale,'  were  in  their  nature  identical,  and  '  merely  different  modes  of  ex- 
pressing the  same  thing,  and  that  therefore  a  redeemable  sale  could  be 
foreclosed,  only  in  the  same  manner  as  a  mortgage  by  conditional  sale 
could  be.'" 

§  69.  Mortgages  may  be  created  without  anj^articular 
form  of  contract,  and  need  not  be  in  writing ;  for,  no  (ygj^jract 
need  be  in  writing  accoi'ding  to  the  Hindoo  lav*  and  as,,y^^have 
said,  it  may  be  implied   in  Equity  from  theacts  of  t^y  Ifflf^^*- 
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as  where  there   has  been  a  bare  deposit  of  title    deeds  upon 
the  occasion  of  a  loan  or  to  secure  past  or  future  advances. 

§  70.  The  Equity  of  Redemption  is  a  saleable  interest  in 
the  land,  one  which  may  be  taken  advantage  of  by  any  one 
in  privity  with  the  mortgagee,  as  his  representatives  or  assigns : 
and  any  such  person  has  a  right  to  redeem  ^he  mortgage 
upon  pa}anent  or  tender  of  payment  to  the  mortgagor,  his 
representatives,  or  assigns. 

§  71.  Tender,  according  to  the  English  Law,  must  be  in 
cash.  But  in  a  casejn  N.  W.  P.  R  v.^-  p.  4^7  t^ft  Court  held, 
on  the  principle  tEat^t&e  Thtention  of  the  parties  was  sub- 
stantially satisfied,  thalHa  tender  of  Company's  paper,  the  no- 
minal value  of  which  was  equal  to  the  amoimt  of  the  debt 
as  it  stood  "af  t£e^  time  of  tender,  was  valid.  Upon  satisfac- 
tory  proof  of  tender,"  the  mortgage  will  cease  to  carry  interest 
fix)m  the  date  of  the  tender. 

§  72.  Notwithstanding  Equity  will  never  acknowledge  that 
the  mortgagor  has  not  an  Equity  of  Redemption,  the  mortga- 
gee has  a  right  at  any  time  after  the  conditionjfor  pajonent  has 
been  broken,  to  call  upon  the  mort^jgor  to  redeem,  and  to 
pray  the  Court  that  in  event  of  payment  not  being  made 
within  a  reasonable  time  to  be  fixed  by  the  Court,  then 
the  mortgagor  may,  what  is  called,  stand  foreclosed ;  that  is, 
be  declared  to  be  no  longer  entitled  to  redeem,  and  that  the 
Estate  may  be  sold  to  satisfy  the  mortgagee  debt.  When 
the  mortgage  instrument  contains,  as  frequently  happens,  a 
power  of  sale  upon  condition  broken,  the  mortgagee  may 
proceed  to  sale  without  intervention  of  a  Court ;  but  still  it 
is  perhaps  the  more  prudent  course  to  have  recourse  to  the 
machinery  of  a  Court,  which  will  wind  up  all  questions  be- 
tween the  parties  before  decreeing  a  sale.  Where  this  is  not 
done,  many  questions  likely  to  lead  to  litigation  may  arise ; 
for  instance  whether  the  sale  was  fair,  a  fair  price  obtained, 
accounts  duly  rendered,  and  the  like.  Moreover  there  may  be 
many  persons  beneficially  interested  in  the  surplus  proceeds 
of  the  sale ;  all  of  which  matters  a  Court  will  arrange  by  its 
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decree.  In  a  Eengal  Case(»)  the  Court  has  distinctly  declared 
that  a  power  of  saTe  withoutj^he  intervention  of  the  Courts 
is  invalid,  unless  the  mortgagor  has  been  a  consenting  party 
to  such   sale. 

"  Such  a  condition"  writes  Macpheraon,  "  migbt  be  perfectly  consistent 
with  the  laws  of  a  great  commercial  country,  affording  every  facility  to  the 
capitalist  lender,  but,  at  the  same  time,  be  quite  inconsistent  with  the  laws  of  a 
countsy  deriving  the  great  bulk  of  its  revenue  from  the  land,  and  as  a  recompense 
for  the  stringency  of  the  rules  under  which  it  is  compelled  to  collect  its  revenue 
in  order  to  carry  on  the  Government,  (sale  of  the  estate  being  the  penalty  of 
default,)  affording  every  possible  protection,  in  his  private  transactions, 
to  the  land  holding  borrower.  The  ;  Regulations  will  be  searched  in  vain, 
for  any  express  enactment  prohibiting  the  sale  of  a  mortgaged  estate 
under  a  power  of  sale.  But  such  a  power  is  repugnant  to  the  princi- 
ples of  the  Regulations,  enacted  by_  Government  for  regulating  the 
transfer  of  immovable  property  in  satisfaction  of  debt  in  general,  and 
in  satisfaction  of  debts  on  mortgage  in  particular.  The  Regulations  do 
not  sanction,  in  any  case,  the  transfer  of  immovable  property  in  satisfac- 
tion of  a  debt,  without  the  intervention  of  a  public  officer,  except  such 
transfer  be  by  the  direct  and  immediate  act  of    the  proprietor  himself.'* 

§  73.  Where  payments  have  been  made,  an  account  will  be 
taken  of  what  is  due.  The  debtor,  upon  the  sale  realizing  more 
than  the  debt  interest  and  costs,  will  be  entitled  to  the  surplus. 
The  mortgagee  is  entitled  to  his  costs,  unless  indeed  he  has  litigat- 
ed unnecessarily  ;  as  where  the  mortgagor  has  tendered  him  pay- 
ment before  suit  brought 

§  74.  As  to  the  method  of  takipg^the  account  and  comput- 
ing interest  where  there  is  a  usufructory  mortgage,  see  Regn. 
XXXIV  of  1802.  S.  8.  and  Mad :  S.  A.  D.  Na  61  of  1847. 
p.  27  of  Vol.    for  850. 

§  75.  It  frequently  happens  that  farther  advances  are  made 
by  the  mortgagee  on  the  security  of  the  land  already  mort- 
gaged :  and  the  practice  is  fully  recognized  by  the  Courts.  In 
such  cases  the  land  will  be  considered  as  mortgaged  for  the 
amount  of  both  original  and  subsequent  loans  ;  and  such  loans 
by  way  of   further  charge    are  not    to  be  considered  as  inde- 
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pendent  transactiona.    The  accounts  on  both  the  original  and  sub- 
sequent loans  will  be  taken  together. 

§  67.  "  Notliing"  writes  Macpherson,  "  can  ever  deprive  the  mort- 
gagor of  his  right  to  have  the  accounts  of  the  mortgagee  in  possession  taken,  not 
even  an  admission  in  his  plaint  that  sometlung  may  possibly  still  be  due  on  the 
mortgage.  And  the  onusprohandi  does  not  lie  upon  the  mortgagor ;  that  is  to 
Bay,  he  is  not  bound  to  prove,  independently  of  thq  accounts  filed  by  the 
mortgagee,  that  the  mortgage  debt  has  been  paid  off.  But  if  he  fails 
eventually  to  prove  that  it  has  bc^  ^tisfied,  his  suit  will  be  dismissed 
with  costs." 

**  And  a  condition  in  a  mortgage  deed  that  the  mortgagor  shall  not 
claim  an  account  from  the  mortgagee  who  has  been  in  possession^  does 
not  in  any  degree  bar  the  operation  of  the  law,  by  which  the  lender  is 
to  account  to  the  borrower  for  the  proceeds  during  his  possession.  As  a 
general  rule,  the  mortgagee  may  be  called  on  to  account  by  the  mort- 
gagor at  any  time,  on  the  mortgagor's  allegation  that  the  whole  sum  due 
with  interest  has  been  received  by  him." 

§  77.  A  mortgagor  or  mortgagee  cannot  claim  to  foreclose 
or  to  redeem  for  a  part  of  the  estate  or  the  debt.  Thus  in 
S.  D.  A.  for  1852,  p.  288,  where 

"  "Four  villages  were  together  mortgaged  for  a  certain  sum :  the  interest 
of  the  mortgagee  in  two  of  thein  was  afterwards  sold,  and  the  purchaser 
eued  to  redeem  these  two,  on  payment  of  what  he  considered  to  l)e  the 
proportion  of  the  advance  secured  upon  them.  It  was  held,  that  the 
charge  on  the  four  villages  could  not  be  broken  up,  and  that  the  mort- 
gage had  a  lien  on  the  two,  as  on  the  four,  for  the  whole  mortgage 
debt,  and  in  N.  W.  P.  Vol.  8.  p.  473.  A  single  deed  of  mortgage,  in 
security  for  an  advance  of  rupees  2,0  00,  was  executed  for  two 
mouzas,  each  being  a  separate  jamma.  The  mortgagor  then  applied 
to  the  revenue  officer  for  change  of  registry  on  behalf  of  the  mortgagee, 
representing  each  mouza  to  have  been  pledged  for  Company's  rupees 
1,000.  Separate  applications  were  necessary  for  each  mouza,  by  reason 
of  their  being  separate  jummas  in  the  books.  A  few  days  afterwards, 
the  mortgagee  applied  for  registration  in  the  usual  form  making 
no  mention  of  there  being  any  separate  advance  or  lien  on  each 
mouza.  The  Collector,  however,  issued  the  usual  notification  in  con- 
formity with  the  specification  of  the  mortgagor*  But  the  Court, 
nevertheless,    held    that    as    the    deed    conveyed  a  lien    on  both   mouzas 
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for  the  entire  loan,  neither  of  them  could  be  redeemed  without  payment 
of  the  whole  of  that   debt."W 

§  78.  Where  there  is  Dioje.^iban  one  mortgagee  of  the 
same  property,  the  first  mortgagee^^jvillJ)e  entitled  to  priority ; 
and  if  on  a  sale  the  estate^^Soes  not  realize  more  than^^jmf- 
ficient  to  cover  the  first  mortgagee's  claim,  the  purchaser  will 
be  entitled  to  hold  the  laud  free  from  all  subsequeDLt.jjMISBar 
brancesW  ^  " 

§  79.  And  note  here  the  effect  of  registry  by  subsequent 
purchaser  or  mortgagee,  where  the  first  incumbrancer  has  neg- 
lected  this  precaution.   Regn.    XVII.   of  Sec.  VI.   CL  ,2,    3. 

§  80.  Where  a  mortgagor  has  covenanted  to  place  the  mort- 
gagee of  a  usufiiictuary  mortgag^eTn  mime3iate  possession,  and 
refuses,  or  is  unable  to  do  so,  the^jgjortgagee  may  at  once 
sue  for  his  money  and  interest,  even  though  the  money  by  the 
terms  of  the  instrument  was  noTfepayable  for  20  yearsC^e) ;  and 
in  N.   W.   P.   Vol.   XL  p.  115.  ...  — ^  ,,_ .       — 

"The  deed  of  mortgage  is  of  the  nature  of  mortgage  with  possessioa, 
being  redeemable  at  any  time,  and  the  original  iuortgagee's  possession 
having  been  disturbed  by  the  act  of  the  mortgagor  which  introduced 
tlie  auction  purchaser  in  their  place,  such  act  amounted  to  a  wrongful 
dispossession,  and  fully  justified  the  mortgagee  in  bringing  his  suit  for 
the  amount  of  mortgage  debt,  it  having  been  repeatedly  held  that  when 
the  mortgagor  has  committed  a  breach  of  contract,  he  cannot  daim  ful- 
fibnent  by  the  mortgagee  of  what  was  to  be  performed  on  his  part." 

§  8 1.  But  where  the  agreement  was  that  the  surplus  proceeds  of 
a  certain  Talook  should  be  the  fund  IbF ffie^lftinguishment  of 
the  debt,  and  that  in  de&ult  the  mortgagee  mtgr^^  sue  for  pos- 
session of  the  estate,  this  was  held  to  preclude  him  from  suing 
for  recovery  of  the  debt.(y) 

§  82.  A  subsequent  mortgagee  in  England  and  America  has 
a  right  to  redeem  a  prior  mortgagee,  he  himself  being  subject 
to  be  redeemed  by  those  below  him.    The  Company's   Courts 


{v)  See  WaUs  v.  Symes,  16  Jur.  114-2.  Spenoe  666.        {w)  N.  W.  P.  Vd.  10.  p.  227. 
{x)  4.  Hoore*8 1.  ApL  Gases;  and  See  N.  W.  P.  Vol  8.  p.  286. 
(y)  N.  W.  P.  vol.  8  p.  831. 
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in  Bengal  have  denied  this  right;  on  which  Mr.  Macpliersoni^) 
makes  the  following  just  observations. 

*'That  a  sabsequent  mortgagee  should  have  the  right  of  redeeming 
a  prior  mortgagee  by  conditional  sale,  if  such  is  really  the  case,  is  a 
most  peculiar  feature  in  the  law  of  mortgages.  It  is  in  direct  opposi- 
tion  to  the  principle  which  is  the  basb  of  the  rule,  that  a  purchaser  of 
the  mortgagor's  whole  interest,  has  the  same  right  of  redemption  that 
his  vendor  had.  The  estates  of  a  mortgagee  and  of  an  absolute  pur- 
chaser are  alike,  only  that  of  the  former  is  subject  to  be  divested  on  the 
happening  of  certain  events.  A  mortgagee  is,  in  fact,  the  purchaser 
of  the  rights  of  the  mortgagor:  he  buys  them,  but  gives  the  mortgagor 
the  chance  of  repurchasing  within  a  certain  period.  In  England  and  in 
America,  it  has  always  been  held,  that  every  person  being  a  subsequent 
incumbrancer,  or  having  a  legal  or  equitable  lien  on  premises  already 
subject  to  a  mortgage,  may  insist  on  a  right  to  redeem,  on  payment 
ef  the  principal,  interests  and  costs,  due  to  the  party  redeemed,  he  who 
redeems,  being  himself  liable  to  be  redeemed  by  those  below  him." 

'*  The  refusal  in  the  Courts  here  to  recognize  the  right  of  a  subsequent 
incumbrancer  to  redeem  a  prior  one,  has  probably  arisen  from  the  prin- 
ciple being  lost  sight  of^  that  the  mortgage  is  merely  a  security  for  the 
debt,  and  collateral  to  it,  and  that  if  the  debt  is  paid  by  one  who 
has  an  equity  over  the  land,  the  mortgagee  has  got  all  that  he  had 
right  to,  or  that  it  was  ever  intended  he  should  have.  The  transaction 
is  treated  by  the  Courts  as  one  of  absolute  purchase  to  take  effect  on 
a  certain  day,  but  liable  to  become  void  in  the  event  of  payment  by 
the  mortgagor  before  that  day.  It  is  in  fact  dealt  with,  as  it  was  in 
olden  times  by  the  English  Courts,  before  the  present  system  of  Equity 
sprung  up.  The  terms  of  the  contract  are  followed  literally,  and  as 
they  contain  no  agreement  for  the  re-payment  to  the  mortgagee  of  the 
money  advanced  by  him,  it  is  considered  that  he  looks  to  be  repaid 
by  getting  possession  of  the  property  pledged,  and  by  that  alone,  and 
that  he  is  entitled  to  that  possession,  except  in  the  one  event  of  the 
mortgagor  paying  him  off  strictly  in  the  mode  agreed  upon." 

§  83.  The  following  decisions  are  taken  fix>m  the  N,  W. 
P.  Reports  touching  repayment  by  instalments. 

*'  When  the  mortgage  debt  is  made  repayable  by  instalments,  on  de- 
fault of  payment  of  any  one  of  which  the  whole  become  payable,  and 
the  mortgagee  may  foreclose,  limitation,  as  regards   a  claim  for    posses- 

(«)  On  Mortgages,  123. 
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sion,  runs  from  the  date  of  the  iirst  default,  and  a  suit  for  foreclosure 
must  be  brought  within  twelve  years  from  that  date.  Each  aeparate  in* 
stalmeut,  however,  is  recoverable  within  twelve  years  from  the  date  of 
which  it  fell  due.  And  if  a  debtor  makes  payments  in  respect  of  instal- 
ments which  are  barred  by  lapse  of  time,  he  cannot  afterwards  say  he 
need  not  have  paid  them,  and  set  them  off  against  later  instalments 
which  are  not    barred." 

§  84".  It  oflen  becomes  important  to  ascertain  what  is  such 
an  acknowledgment  by  the  mortgagor  or  mortgagee  as  will 
take  the  case  out  of  the  Statute.  **  When  the  mortgagee"  writes 
Macphersoni'^)  "has  been  in  occupation  of  a  house  belonging  to 
the  Mortgagor,  on  the  understanding  that  the  rent  should  be  credited 
to  the  mortgagor  in  liquidation  of  the  interest  due  on  the  mort- 
gage, and  the  rent  has  accordingly  been  so  credited  up  to  a  date  with- 
in twdve  years  prior  to  the  institution  of  the  suit,  this  is  an  acknow- 
ledgment of  the  mortgagee's  claim,  sufficient  to  prevent  the  limitadon 
rule  from  barring  a  suit  by  the  mortgagee  for  possession,  although  it 
was  not  brought  within  twelve  years  from  the  date  when  his  cause  of 
action  originally  rose." 

•*  So  the  execution  of  a  new  bond,  or  the  payment  of  a  portion  of 
the  debt,  within  twelve  years  of  bringing  the  suit  (if  such  payment  is 
not  made  as  in  full  of  all  further  claims,  or  is  not  accompanied  by  a 
denial  of  any  further  liability),   is  sufficient." 

§  85.  The  mortgage  is  always  regarded  as  a  collateral  secu- 
rity, except  where  the  deed  otherwise  expressly  provides ;  and 
therefore  if  it  does  not  realize  the  amount  due,  the  mortgagor 
may  still  pursue  his  remedy  as  an  ordinary  decree  holder  against 
the  mortgagee. 

•«  The  decree"  writes  Macphersoni^)  "  is  always  against  the  mortgagor 
personally,  and  if  the  land  does  not  produce  a  sufficient  sum,  the  moitgi^^ 
may  still  proceed  azainst  the  mortgagor  for  the  residue  unpaid,  as  an 
ordinary  decree-holder.  And  so,  if  the  mortgagee  chooses  in  the  first 
instance  to  proceed  against  the  mortgagor  alone,  ke  may  afterwaids,  tfhis 
debt  is  not  satisfied,  enforce  his  claim  onn  the  land." 

«  A  person  on  borrowing  a  aum  of  money,  gave  his  bond  for  it :  and 
the  bond  also  pledged  certain  pro{>erty,  providing  tliai  any  sale  on  mort- 
gage of  it  until  the  lender's    daim  waa  satisfied  in  full«    should  be  io- 

(a)  On  Mortgagee!,  p.  16?.  .  (b)  p.  186. 
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ralid.  The  lender  afterwards  brought  a  suit  for  the  money  in  the  Su- 
preme Court,  and  obtained  a  decree.  He  attempted  to  execute  his  decree, 
as  an  ordinary  judgment  creditor,  on  the  property  pledged,  but  was  re- 
sisted by  some  intermediate  incumbrancers  whom  he  found  in  possession. 
He  then  instituted  a  suit  in  a  MofussU  Court  to  realise  the  sum  which 
had  been  decreed  to  him,  by  settmg  aside  the  intermediate  incumbrances, 
as  illegal  and  contrary  to  the  terms  of  his  mortgage.  It  was  held  that, 
inasmuch  as  there  was  an  express  pledge  of  the  lands  to  him,  and  a 
proviso  that  any  sale  or  mortgage  of  them  prior  to  the  payment  of  his 
debt  should  be  invalid,  the  mortgagee's  having  already  obtained  a  decree 
for  money,  without  any  allusion  being  made  to  the  sale  of  this  particu- 
lar property  in  execution,  did  not  effect  his  lien,  and  that  he  was  still 
entitled  to  bring  the  mortgaged  lands  to  sale  firee  from  any  subsequent 
incumbrances.'' 

§  86.  On  the  other  hand,  as  it  is  a  collateral  secority,  it  expires 
on  satisfaction  of  the  principal  debt  aliunde,  Sublato  prindpcUi 
toUitu/r  dccessoriwmSc) 

§  87.  Those  who  desire  to  pursue  this  topic  further,  should 
consult  Mr.  Macpherson's  work  on  mortgages.  But  it  may  be 
useful  to  note  some  of  the  principal  decisions  on  mortgages 
pronounced  by  the  Madras  Sudder  Court  and  Privy  CoimciL 

Mortgage:  1.  May  be  constituted  by  two  separate  instruments;  one  an 
absolute  Bill  of  sale  and  the  other  a  defeazance.  2.  Moore's  I.  A. 
p.  1,  and  see  the  instructive  case  of  Teruvengada  CJiarry  y. 
TerumoLa  Ckarrg.  4th  term  of  1861.  Supreme  Court,  Madras. 
See  S.  E.  for  1861.  p.  47. 

2.    A  conveyance    by  lease  and  jcelease  subject    to    parol  de- 
feazance, was  held  a  mortgage.    5  Moore's  I.  A.  72. 

8.    By  one  of  several  partners  for  benefit  of   the  firm,  binds 
the  firm.    2.    Moore's  I.  A.  487. 

4.  A  penalty,  that  if  loan  not  paid  by  given  time,  house  is 
to  be  porperty  of  mortgagee,  is  not  enforceable  in  Equity.  190 
of  1858.  S.  R.  for  1859.  ib.  S.  R.  for  1860.  p.  26.  S.  R. 
for  1861.  p.  7.  ib.  p.  251.  p.  69.  ib.  p.  180.  ib.  p.  150. 
ib.  p.  39. 
5.    Once  a  mortgage  always  a  mortgage  :    The  original  character 


(c)  VoetCom  ad  Pand  CXX  t  YI 
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of  the  transaction  having  been  established,  its  continnanoe  in 
the  same  character  is  to  be  presumed.  S.  A.  143  of  1857.  S.  E. 
for  1858.  p.   26. 

Mortgagor:  1.    The    vendee  of   a  Mortgagor  occupies  his  place,  and  may 
redeem.   S.  A.   20  of  1854.   S.  R,  for   1864.  p.    88. 

2.    A  mortgagor  may  sell,  though  he  is  not  in  possession,  ib. 

8.  After  tender  of  amount  due  by  Mortgagor,  the  Mortga- 
gee, refusing  to  accept,  becomes  liable  for  rents;  nor  is  the 
Mortgagor  bound  to  deposit  the  amount  if  refused.  S.  A.  134 
of  1857.   S.  R.  for  1857.  p.  213. 

4.  Mortgagor's  right  to  redeem  with  reference  to  limitations. 
3  of  1841.  1.  See.  D.  p.  89,  See.  22  of  1851.  S.  K  for  1852. 
p.  136.  32  of  1854.  S.  E.  for  1854.  p.  178.  52  of  1854. 
p.  206.  See.   S.  R.  for  1860.  p.   39. 

5.  If  a  Mortgagor,  at  the  time  appointed  for  redemption, 
voluntarily  carry  into  effect  the  stipulation  for  foreclosure,  the 
Courts  will  not  interfere  to  undo  his  act.  S.  R.  for  1860.  p.  262. 

Mortgagee  .-1.  In  possession,  has  a  prior  right  to  a  subsequent  purchaser. 
S.  A.  162  of  1857.  S.  R.  for  1858.  p.  49.  S.  Point  S.  A. 
166  of  1857.   S.  R.  for  1858.  p.  63. 

2.  A  mortgagee  fraudulently  allowing  the  estate  to  be  sold 
for  arrears  of  revenue,  is  liable  to  the  mortgagor  for  the  damage 
done  him.  S.  A.  129  of  1857.  S.  R.  for  1858.  p.   134. 

3.  A  mortgagee  may  foreclose  at  any  time.  23  of  1855.  S. 
R.  for  1855.  p.  137.  99  of  1851.  S.  R.  for  1851.  p.  259. 
66  of  1853.  S.  R.  for  1855.  p.  182.  77  of  1854.  S.  E.  for 
1854.  p.   216.   152   of  1855.   S.   R.  for   1856.  p.   58. 

4.  Where  mortgagor  refuses  to  give  possession  in  accordance 
with  his  agreement,  mortgagee  may  sue  for  the  repayment  of 
the  loan,  and  need  not  bring  a  suit  for  specific  performance. 
4  Moore's  I.  A.    p.   444. 

5.  Accounts  how  taken,  when  mortgagee  in  possession.  6. 
Moore's  I.  A.  p.   392. 

6.  Mortgagee  is  bound  to  produce  accounts :  and  if  he  does 
not,  no  other  evidence  of  produce  allowable.  168  of  1857.  S. 
R.  for  1858.  p.   19. 

7.  Mortgagee  can  only  recover  principal  and  interest,  notwith* 
standing  clause  of  forfeiture  of  the  land  in  the  bond. 


RESPECTING  MORTGAGES.  479 

Narraina  Chettif  y.  Ponniah  Gomndoo.    S.  B.  for  1853.  p.  142. 
Inorgatozee   v.   Tiramala   lyenger.    S.   R.    for   1859.   p.   178. 
ib.  191. 

8.  Lessee  of  mortgagee  may  be  compelled  to  account  for  rent 
to  mortgagee,  though  the  land  may  have  been  redeemed  by  the 
mortgagor. 

Akambara  FiUay  v.    Vencaiamya,   S.  B.  for  1859.  p.   152. 

^guily  of  Hedemption,  1.  Its  nature  was  considered  in  S.  A.  49  of  1858,  S. 
B.  for  1858.  p.  142  :  and  see  S.  A.  152  of  1855.  S.  B.  for 
1856  p.   58. 

2.     The  vendor  of  mortgagor  is  entitled  to  :   See  Mortgagor, 

8.    Where  lands  were  held  on  "  permanent   mortgage"  for    31 

years,  they  were  held  redeemable.   92  of  1S51.   S.  B.   for  1852. 

p.    91.     After  60  years;   168  of  1858.  S.   B.    for  1869.   p.  84. 

after   17  years  from  condition  becoming  absolute.  75  of  1859.  S. 

B.  for    1859.  p.   93. 

4.  But  when  a  specific  time  is  agreed  on,  redemption  not  com- 
pellable before  that  time.  160  of  1859.  S.  B,  for  1859.  p.  28 
S.  B.  for  1 859.  p.  28  :  and  as  to  a  usage  of  Malabar  not  to  re- 
deem for  12  years.  See  44  of  1855.  S.  B.  for  1855.  p.  137. 
See.   S.  B.  for  1859.  p.   84. 

Foreclosure'     See  Mortgagee. 

Registration.  An  unregistered  mortgage  is  not  invalidated  by  a  registered 
sale  under  Act  XIX  of  1843.  S.  A.  30  of  1850.  S.  B.  for  1851, 
p.  149. 

Interest.  1.  The  principle  of  computation  is  laid  down  in  S.  A.  61  of  1847. 
S.  B.  for  1860.  p.  27.  See  also  18  of  1848.  S.  B.  for  1849. 
p.   65.  and  40  of  1850.   S.  B.   for   1852  p.   6. 

2.    Under  Beg.  34  of  1802.  S.    8.   See    43  of  1858.    S.  B. 
for   1859.  p.   62. 

Accounts.    See  Mortgagee. 
Tender:     See  Mortgagor. 
'Making  is  not  allowed,   50  of  1858.   S.  B.  for  1858.  p.    112. 

'  Fre^emptioH.    A  clause  that    mortgagee    shall    have  right  of,  if  mortgagor 
desirous  of  selling,  is  not  contrary  to  law. 
MootoQsawmg  Qovinden  v.  Tga  dovinden.  S.  B.  for  1858.  p.   21. 
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Usury  Laws.  1.    Where  land  was  mortgaged  prior  to  the  repeal  of,  mortgagee 
can  only  be  allowed  the  rate  of  interest  then  legal. 
£ooba  Sastrtf  v.   Eamasavmy  lyen.   S.  B.   for  1859.   p.  52. 

In  a  Uiufruetary  mortgage,  the  profits  are  to  be  taken  in  lieu  of  in- 
terest ;  so  that  when  the  legal  rate  of  interest  would  give  a 
larger  return  than  the  profits,  the  mortgagee  is  not  entitled  to 
any  thing  beyond  the  profits.  S.  A.  60.  of  1847.  S.  B.  for 
1850.  p.  11  :  and  See  S.  A.  61  of  1347.  S.  B.  for  1850  p. 
27.  and  S.  A.   94.  of  1853.   S.  B,  for  1854  p.   12. 

2.  A  usufructary  mortgagee  refusing  to  produce  his  accounts, 
cannot  prove  deficient  produce  aliende.  S.  A.  168  of  1857,  S. 
B.  for  1858.  p.  19. 

3.  See  Interest, 

Limitations,  1.  Though  ordinarily  there  is  no  limitation  to  a  mortgagor 
seeking  to  redeem,  yet  where'the  claim  has  been  openly  denied 
and  resisted,  there  will  arise  a  limitation  which  will  be  computed 
from  the  time  of  such  resistance.  S.  A.  80  of  1858.  See  S.  B. 
for   1859.  p.   191. 

2.  And  such  a  denial  has  been  presumed,  when  the  mortgagor 
gave  a  third  party  a  power  to  sue,  and  no  further  ak^  had 
been  taken  for  twenty  years.  S.  A.  114  of  1858. 

3.  Mortgages  are  ordinarily  not  subject  to  limitation.  S.  A. 
14   of  154.   S.   B.  for  1854.  p.   125. 

4.  See  mortgagor  4. 

5.  Limitations  applying  to  a  mortgagee  not  in  possession.  120 
of  1858. 

Conditional  sale.    See  S.  B.  for  1860.  p.  93  {8ed  Q/^^«)and  ib.  p.  151. 

Managing  Member,  A  mortgage  by,  for  family  purposes^  binds  the  fsmOy ; 
nor  is  the  mortgagee  bound  to  see  to  the  appropriation  of  the 
money  be  advances.    Bandaryen  v.  Setaramien,  S.  B.  for  1861.  p.  1. 


TIPIC   TBI   TWXNTY-SIXTH. 


EASEMENTS. 


In  summd  Una  aunt  per  quxB  inferior  locus  auperiori  sei^it : 
Lex,  natura  loci,  vetuataa,  quce  semper  pro  legeh  ahetur,  minu- 
endarum  scilicet  litium  causd. — ^DiG :   L.  II  ff.  de  Aqu. 

§  1.  This  topic  is  a  further  illustration  of  the  maxim  Sic 
utere  tuo,  &c, ;  also  of  one  of  .the  fundamental  principles  on 
which  the  Civil  Law  starts,  suum  cfwique  tribuere,  &c,  ;  and 
indeed  there  is  no  branch  of  our  Law  more  indebted  to  the 
Boman  Law  for  its  rules,  or  in  which  the  student  will  be 
rewarded  with  closer  analogies  or  more  copious  illustrations 
from  the  Corpus  Juris,  In  the  Institutes  the  subject  is  con- 
sidered under  the  head  otPrcedial  Servitudes  ;  which  comprise 
both  the  Easement  and  the  Profit  a  prendre  of  the  English 
Law.  ^ 

§  2.  An  Easement,  strictly  speaking,  is  merely  the  right  to 
exercise  a  convenience  over  the  property  of  a  neighbour,  as 
of  light,  air,  water,  or  way.  A  Profit  a  prendre  is  the  right  to 
participate  in  the  produce  of  the  neighbouring  soil  ;  as  the 
estovers  and  botes  of  the  Feudal  law ;  rights  of  pasturage, 
ti:g*baxjr,  fishing,  digging,  for  gravel,  sand,  and  the  like.  The 
C5vil  Law  drew  no  such  distinction.  Inter  rusticorum  prcediorum 
servitutes  quida/m  computari  recti  pviant,  a/juoe  havstv/m,  pecoris 
ad  aquot/m  adpuZswm;  jus  pascendi,  calcis  coqusridoe,  a^ence 
fodieTidce.  We  may  well  consider  the  two,  as  the  Boman  law 
did,  imder  one  head. 

§  3.    The  term  Servitude  implies  a  right  and  an  obligcUion; 

the  right  is  attached  to  the  property  which  enjoys  the  benefit 

of  its    exercise ;    and    this   tenement    is   called    the  domi/nant 

tenement ;   the  obligation  is  imposed  on  the  property  which  is 

compelled  to  admit  to  the  exercise  of  the  right  upon  it,  which 

62 
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is  called  the  sei^nient  tenemeni.  The  right  must  always  be 
exercised  in  alieno  solo,  upon  the  property  of  a  third  party : 
whence,  if  the  two  properties  ever  coalesce  in  one  and  the  same 
owner,  the  special  right  merges  in  the  general  right  of  pro- 
perty; and  the  special  right  and  the  obligation  are  both  ex- 
tinguished. The  new  owner  _^now  enjoys  the  same^  benefits, 
not  adverting  to  his  neighbour,  but  by  virtue  rf  his  own 
dominion ;  nuUi  enim  res  avxi  ^efmtSp)  But  thorgh  extinguished 
during  unity,  it  will  revive  on  subsequent  separation.  The  f^ase- 
meht  attaches  not  to  the  person,  but  to  the  t^iements ;  and 
will  follow  with  them  notwithstanding  any  change  in  the 
ownership,  either  of  the  dominant  or  servient  tenements. 

§  4.  Tbe  obligation  is  in  &ct.negativ6,  p(xti  ;  non,  faoere :  and 
the  following  pasisage  from  Vimdvs  well  exemplifies  this  position^ 

"  jiio  UBS  jusy  quo  dominui  aliquid  pati  in  suo,  aul  in  9uo  wm  fiuxn^ 
coffUuTy  ex  naiura  anmium  iervUuium.  Pati  in  iuo^  puia  re  9ua  miaUem^ 
frueniemy  per  fundum  %wtm  eimtem,  ageidemy  aquamve  duoetUew^  ii^^nmn  t« 
odes  9ua$  immiUetUem,  Ntntfaoere^  vehUi  alHta  wm  adjfiearey  in  mo  mon 
ponere  quod  luminihut  adimn  no9irarum  out  protpectui  officiate  8fc,  FU»e 
enim  iia  sertiiua  eonstiiui  tton  potest^  ut  qu%$  aUquid  cogaiur  faeere  in 
iuo ;  puta  viridaria  aut  arbores  prospectus  nostri  causa  toUere,  aut  in  suo 
pingere,  quo  amaniorem  nobis  prospeciunt  praesiei,  ohligatio  kae  erit,  turn 
serviius  constituta;  et  ideo,  pradio  aUemUo,  turn  sequeiur  actio  nomm 
possessoreniy  ut  JU  tibi  serviius  consUtuia  est ;  sed  in  eum,  qui  id  facers 
promisit,  Jueredemque  ^us,  actio  in  personam  dabitiir  in  id  scilicet,  quod  interest, 
si  non  fiat  quod  promissum  est,  ut  accidit  in  omni  obligtUione  faciendi" 

§  5.  The  English  law  furnishes  the  following  instances  of 
affirmative  Easements.  ^ 

1.  Eights  of  way. 

2.  Right  to  discharge  a  stream  of  water,  either  in  ite  na- 

tural state  or  changed  in  quantity  or  quality. 

3.  Right  to  discharge  rain  water  by  a  spout  or  preject- 

ing  eaves. 

4.  Right  to  support  from  a  neighbouring  wall. 

5.  Right  to  <3arry  on  an  offensive  trade. 


(a)  See  Gale  11,  note  a. 
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6.  Bight  to  bang  elothes  on  lines  paasing  over' the  neigh- 

I 
bouring  soil 

7.  Eight  to  bury  in  a  particular  vault. 

The  principal  negative  Easements  are : — 

1.  Right  to  receive  a  flow  of  water. 

2.  Right  to  receive  light  and  air  by  windows. 

3.  Right  to  support  of  neighbouring  soU. 

§  6.  Easements  may  also  be  divided  into  continuous  and 
dwcontvmwua,^  and  into  apparent  and  non-apparent 

ContivAiov^  servitudes  are  those  of  which  the  enjoyment  is, 
or  may  be  continual,  without  the  necessity  of  any  actual  in- 
terference by  man,  as  a  waterspout,  or  right  to  light  and  air. 

Discontvnuoua  servitudes  are  those,  the  enjoyment  of  which 
can  only  be  had  by  the  interference  of  man,  as  a  right  of  way, 
or  a  right  to  draw  water. 

Apparent  servitudes  are  those,  the  existence  of  which  is 
shown  by  external  works  (ouvrages  eact^rieurea),  as  a  door,  a 
window,  a  watercourse. 

NoTirapparent  servitudes  are  these  which  have  no  external 
sign  of  their  existence ;  as  the  prohibition  to  build  on  parti- 
cular land,   or  to  build  above  a  certain  height. 

§  7.  The  origin  of  Easements  is  either  natural,  from  the 
relative  situalions  of  the  tenements,  or  founded  on  contract ; 
express,  as  where  there  is  a  grant ;  or  i/mpUed,  as  where  the 
right  is  established  by  proof  of  the  length  of  time  during 
which  it  has  been  enjoyed  as  a  right ;  and  in  accordance  with 
this  is  the  Roman  Law ;  see  the  passage  at  the  head  of  this 
disquisition. 

§  8.  According  to  the  English  Law,  Easements  being  an  in- 
corporeal right,  and  therefore  riot  the  subject  of  Livery,  (deli- 
very) can  only  pass  by  deed  under  seal ;  they  "  lie  in  grant.  "(^) 

(6)  Sea  Baird  v.  Fortune  7  Jur.  n.  s.  p.  926. 
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And  therefore  in  Cocker  v.  Cowper,(c)  where  the  plaintiff  sued 
for  the  obstruction  of  a  certain  drain  which  had  been  origi- 
nally constructed  at  the  plaintiff's  expense,  on  the  defendant's 
land,  by  his  consent  verbally  given :  after  it  had  been  so  en- 
joyed for  some  time,  the  defendant  obstructed  the  channel,  so 
that  the  water  was  prevented  running  as  before ;  and  it  was 
contended,  on  the  part  of  the  plaintiff,  that  the  license  so 
given,  having  been  acted  upon,  could  not  be  revoked  by  the 
defendant ;  but  the  Court,  without  hearing  the  counsel  for  the 
defendant,  held  that  the  plaintiff  was  clearly  not  entitled  to 
recover.  With  regard  to  the  question  of  license,  the  Court  said, 
"the  case  of  Hewlina  v.  Shippam  is  decisive  to  show  that  an 
Easement  like  this  cannot  be  conferred  except  by  deed,  nor 
has  the  plaintiff  acquired  any  other  title  °lo  the  water.  The 
mere  entry  Into  the  close  of  another,  and  cutting  a  drain  there, 
cannot  confer  a  title." 

§  9.  But  in  this  country  I  conceive  that  this  law  can- 
not be  held  to  apply ;  and  that  in  cases,  at  any  rate^  where 
the  defendant  is  not  a  British  subject,  an  Easement  may  be 
acquired  by  verbal  contract,  in  accordance  with  the  general 
provision  of  the  Hindu  Law.  We  have  no  Feudal  law  here, 
causing  the  creation  of  the  Easement  to  ''  lie  in  grant" : 
no  Statute  of  Frauds  requiring  the  contract,  as  touching  an 
"interest  in  land,"  to  be  reduced  to  writing.  Tlie  Hindu  Law 
is  express  as  to  a  writing  not  being  necessary  to  the  validity 
of  a  contract;  and  reason  and  justice  seem  to  require,  that 
unless  the  question  be  fettered  by  technical  considerations, 
arising  from  antiquated  law  or  practice,  a  licence,  where  it  has 
been  granted  and  acted  upon,  should  not  be  revoked  at  the 
option  of  the  grantor:  for  Tiemo  potest  mviare  conailium  in 
alieni  detrimentum :  and  it  seems  monstrous  that  after  one 
man  has  entered,  it  may  be,  into  vast  expense,  upon  the  faith  of 
another's  permission,  he  should  perhaps  be  ruined  by  the  arbi- 
trary withdrawal  of  that  permission.     In   Webb  v.  Paternoster,  W 


(c)l  C.  M.  ft  R.  S«e  also  ITewUM  t.  Skippam,  5  B.  &  C.  22),  and  Wood  t.  Ltad- 
k^tUr,  13  M.  ft  W.  838. 

(rf)  Palm.  71. 
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Haughion,  J.  lays  down  this  very  sensible   rule ;    "  a  licence 
eocecuted  is  not  countermandable,  but  only  where  it  is  executory." 

§  10.  In  Liggina  v.  Inge,{^)  Tindal,  C.  J.  considered,  fully 
the  question  of  the  validity  of  parol  licenses,  and  arrived 
at  the  same  conclusion.  There  it  ^appeared  that  the  pre- 
decessor of  the  plaintiff,  who  was  entitled  to  a,  flow  of  water 
to  his  mill,  over  the  defendant's  land,  iy  a  parol  license, 
authorized  the  defendants  to  cut  down '  and  lower  a  bank, 
and  to  erect  a  weir  upon  their  own  land,  the  effect  of  which 
was  to  divert  into  another  channel  the  water  which  was  requi- 
site for  the  working  of  the  plaintiffs  mill  ;  subsequently  the 
plaintiff  complainecT  to  the  defendents  of  the  injurious  effects 
of  the  weir,  and"  called  upon  them  to  restore  the  bank  to  its 
ancient  height,  and  to  remove  the  weir  ;  and,  upon  a  refusal 
on  the  part  of  the  defendants  to  do  this,  an  action  was  brought. 
Timdal,  C.  J.,  in  his  judgment  enters  fully  into  the  question 
of  the  validity  of  parol   licenses: — 

'*  It  will  be  unnecessary'*  he  says,  **  on  the  present  occasion,  to  consider 
more  than  one  of  the  questions  which  have  T>een  argued  at  the  bar, 
viz.  whether  the  present  action,  upon  the  facts  stated  in  the  award  of 
the  arbitrator,  is  maintainable  against   the    defendants. 

"  The  action  is,  in  point  of  form,  an  action  of  tort,  and  charges  the 
defendants  with  wrongfully  continiung  a  certain  weir  or  fletcher,  which 
the  defendants  had  before  erected  upon  one  of  the  banks  of  the  liver, 
and  by  that  means  wrongfuUy  continuing  the  diversion  of  the  water, 
and  preventing  it  from  flowing  to  the  plaintiffs  mill  in  the  manner  it 
had  been  formerly  accustomed  to  do.  It  appeared  in  evidence  before  the 
arbitrator,  that  the  bank  of  the  river  which  had  been  cnt  down  was 
the  soil  of  the  defendants,  and  that  the  same  had  been  cut  down  and 
lowered,  and  the  weir '  erecte<l,  and  the  water  thereby  diverted  by  them, 
the  defendants,  and  at  their  expense,  in  the  year  1822,  under  a  parol 
license  to  them  given  for  that  purpose  by  the  plaintilfs  father,  the  then 
owner  uf  the  mill;  and  that,  in  the  year  1837,  the  plaintiff's  father 
represented  to  the  defendants,  that  the  lowering  and  cutting  down  the 
bank  were  injurious  to  him  in  the  enjoyment  of  his  mill,  and  had  call- 
ed upon  them  to  restore  the  bank  to  its  former  state  and  condition 
with  which  requisition  the  defendants  had  refused  to  comply. 

(«)  5  M.  &  P.  712  8.  c.  7  Bing.  6$2. 
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"  The  question,  therefore,  is,  whether  such  npn^qoippUancey  and  the 
keeping  the  weir  in  the  same  state  after,  and  notwithstanding  the  counter- 
mand of  the  license,  is  such  a  wrong  done  on  the  part  of  the  iiefen- 
dants  as  to  make  them  liable  to  this  action. 

"The  argument  on  the  part  of  the  plaintiff  has  been,  that  such  parol 
license  is,  in  its  nature,  countermandable  at  any  time,  at  the  pleasure 
of  the  party  who  gave  it ;  that,  to  hold  otherwise,  would  be  to  allow 
to  a  parol  Ucense  the  effect  of  passing  to  the  defendants  a  permanent 
interest  in  part  of  the  water  which  before  ran  to  the  plaintiff's  mill, 
which  interest,  at  common  law,  could  only  pass  by  grant  under  seal, 
being  an  incorporeal  hereditament,  and  which,  at  all  eyen^T'wo^  be 
determinable  at  the  will  of  the  grantor,  since  the  statute  of  frauds,  as 
being  an  interest  in,  to,    or  out  of  lands,  tenements,  and  hereditaments. 

"  If  it  were  necessary  to  hnld»  that  a  jight  or  interest  in  any  part  of 
the  water,  which  before  flawed  to  the  plaintiff's  mill,  must  be  shown 
to  hare  passed  from  the  plaintiff's  father  to  the  defendants  under  the 
license.  In  order  to  justify  the  continuance  of  the  weir  in  its  original 
state,  the  difficulty  above  S'lggested  would  undoubtedly  follow ;  for,  it 
cannot  be  denied,  that  the  right  to  the  flow  of  the  water,  formerly  be- 
longing to  the  owner  of  the  plaintiff's  mill,  could  only  pass  by  grant 
as  an  incoiporeal  hereditament,  and  not  by  a  parol  liomae.  But 
we  think  the  operation  and  effect  of  the  license,  after  it  has  been  com- 
pletely executed  by  the  defendants,  is  sufficient,  without  holding  it  to 
convey  any  interest  in  the  water,  to  relieve  them  from  the  burtken 
of  restoring  to  its  former  state  what  has  beeu  done  under  the  license^ 
although  such  license  is  countermanded  :  and,  consequently^ ,  that  they 
are  not  liable  to  an  action  as  wrongdoers,  for  persisting  in  such-re- 
fusal. 

*'  The  parol  license,  as  it  is  stated  in  the  award  of  the  arbitrator, 
was  a  license  to  cut  down  and  lower  the  bank,  and  to  erect  the  weir, 
strictly  speaking,  if  the  license  was  to  be  confined  to  those  terms,  it  was 
at  once  unnecessary  and  inoperative  ;  for  the  soil  being  the  property  of 
the  defendants,  they  would  have  the  right  to  do  both  those  acts  with- 
out the  consent  of  the  owner  of  the  lower  mill.  But  as  the  diversion 
of  part  of  the  water  which  before  flowed  to  that  mill  would  be  neces- 
sary consequence  of  such  acts,  it  must  be  taken,  that  the  object  and 
effect  of  such  license  was  to  give  consent,  on  the  part  of  ^the  plain- 
tiff's father,  to  the  diverting  of  the  water  by  means  of  those  alters* 
tions.  We  do  not,  however,  consider  the  object,  and  still  less  the  effect, 
of  the  parol  license,  to  be  the  transferring  from  the  plaintiff's  father  to  the 
defendants  any  right  or  interest  whatever  in  the  water  which  was  before 
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accustomed  to  flow  to  the  lower  mill,  bat  simply  to  be  an  acknowledg- 
ment, on  the  part  of  the  plaintiff's  father,  that  he  wanted  such  water 
no  Icmgcr  for  the  purposes  of  his  mill;  and  that  he  gave  back  again 
and  yielded  up,  so  far  as  he  was  concerned,  that  quantity  of  water 
which  found  its  way  over  the  weir  or  fletcher,  which  he  then  consented 
should  be  erected  by  the  defendants.  And  we  think,  after  he  has  once 
clearly  signified  such  relinquishment,  whether  by  words  or  acts,  and  suf- 
fered other  persons  to  act  upon  the  faitli  of  such  relinquishment,  and  to 
incur  expense  in  doing  the  very  act  to  which  his  consent  was  given,  it 
is  too  late  then  to  retract  such  consent,  or  to  throw  on  those  other 
persons  the  burthen  of  restoring  matters  to  their  former  state  and  condition. 

"Water  flowing,  in  a  stream,  it  is  well  settled,  by  the  law  of  Eng- 
land, is  publici  juris.  By  the  Roman  law,  running  water,  light,  and 
air,  were  considered  as  some  of  those  things  which  had  the  name  of 
res  commsoes  and  which  were  defined,  things,  the  property  of  which 
belong  to  no  person,  but  the  use  to  all.  And>  by  the  law  of  Eng- 
land, the  person  who  first'  appropriates  any  part  of  the  water  flowing 
through  his  land  to  his  own  use,  has  the  right  to  the  use  of  so 
much  as  he  thus  appropriates,  against'  any  other.  Bealey  y.  Shaw. 
And  it  seems  consistent  with  the  same  principle,  that  the  water,  after 
it  has  been  so  made  subservient  to  private  uses  by  appropriation, 
should  again  become  fublici  Juris  by  the  mere  act  of  reUnquish- 
ment.  There  is  nothing  unreasonable  in  holding  that  a  right  which 
is  "gained  by  occupancy,  should  be  lost  by  abandonment.  Sup- 
pose a  person  who  formerly  had  a  mill  upon  a  stream,  should  pull  it 
down,  and  remove  the  wo  As,  with  the  intention  never  to  return;  could 
it  be  held  that  the  owner  of  other  land  adjoining  the  stream  might  not 
erect  a  mill  and  employ  the  water  so  relinquished;  or  that  he  could 
be  compellable  to  pull  down  his  mill,  if  the  former  mill  owner  should 
afterwards  change  his  determination,  and  wish  to  rebuild  his  own?  In 
such  a  case  it  would  undoubtedly  be  a  subject  of  inquiry  by  a  jury, 
whether  he  had  completely  abandoned  the  use  of  the  stream,  or  had  left 
it  for  a  temporary  purpose  only ;  but,  that  question  being  once  determin- 
ed, there  seems  no  ground  to  contend  that  an  action  "would  be  main- 
taioable  against  the  person  who  erected  the  new  mill,  for  not  pulling  it 
down  again  after  notice.  And  if,  instead  of  his  intention  remaining  un- 
oortam  upon  the  acts  which  he  had  done,  the  former  picquietor  had 
qpenly  and  expressly  declared  his  intention  to  abandon  the  stream, 
that  is,  if  he  had  licensed  the  other  party  to  erect  a  mill,  the  same 
uif^Mrence  must  follow  with  greater  certainty.  Or,  suppose  A  authorizes 
B,   by  express  license,  to  buUd    a    house  on  B's  own    land,  close    ad- 
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joining  to  some  of  the  windows  of  A's  house,  so  as  to  intercept  part 
of  the  light,  could  he  afterwards  compel  B  to  pull  the  house  down  again, 
simply  by  giving  notice  that  he  oountemianded  the  license  ?  still  fur- 
ther, thisjsjiot  a  license  to  do  acts  which  consist  in  repetition,  as, 
to  walk  in  a  park,  to  use  a  carriage  way,  to  fish  in  the  waters  of 
another,  or  the  like  ;  which  license,  if  couutermanded,  the  party  is  but 
in  the  same  situation  as  he  was  before  it  was  granted  ;  but  this  is  a 
license  to  construct  a  work,  which  is  attended  with  expense  to  the  party 
using  the  license ;  so  that,  after  the  same  is  countermanded,  the  party 
to  whom  it  was  granted  may  sustain  a  heavy  loss.  It  is  a  -license  to 
do  something,  that  in  its  own  nature  seems  intended  to  be  permanent 
and  continuing ;  and  it  was  the  fault  of  the  party  himself,  if  he  meant 
to  reserve  the  power  of  revoking  such  license,  after  it  was  carried  into 
effect,  that  he  did  not  expressly  reserve  that  right  when  he  granted 
the  license,  or  limit  it  as  to  duration.  Indeed,  the  person  who  authorizes 
the  weir  to  be  erected,  l)ecomes,  in  some  sense;*  a  party  to  the  actoal 
erection  of  it;  and  cannot  after^Ards  complain  of  the  result  of  an  act 
which  he  himself  contributed  tp  effect. 

"  Upon  principle^  therefore,  we  think  the  license,  in  the  present  ease, 
after  it  was  executed,  was  not  countermandable  by  the  person  who  gave 
it ;  and,  consequently,  that  the  present  action  cannot  be  maintained. 
And,  upon  authority,  this  case  appears  to  be  already  decided  by  thai  of 
WvUer  V.  BrockweU,  which  rests  on  the  judgment  in  JFM  v.  Paientotier. 
We  see  no  reason  to  doubt  the  authority  of  that  case,  confirmed  as  it 
has  since  been  by  the  case  of  Taylor  y.  Waters  in  thi^  Court,  and 
recognized  as  law  in  the  judgment  of  Mr.  Justice  BtJ^ley^  in  the  case 
of  Hewlm  y.  SMppam,    in    the    Court  of  King's  Bench." 

§  II.  It  is  true  that  an  executary  license  is  revocable  by  the 
Law  of  England.  In  Wallia  v.  Harrison  and  others//)  "an 
action  was  brought  by  the  reversioner,  for  digging  up  the  soil 
and  making  embackments  and  a  Hallway  over  land  in  the 
occupation  of  his  tenant.  The  defendant,  among  other  pleas, 
pleaded,  '  that  before  the  close,  in  which  &a,  became  the 
plaintiff's  property,  the  Dean  and  Chapter  of  Durham,  bdbag 
seised  in  fee  of  the  said  close,  agreed  with  the  defendants  that 
they  should  have  license,  liberty,  power,  and  authority,  to  enter 
upon  the  said  close,  and  to  form,  make  and  maintain  certain 
roads,  &c.  :  and  that  the  said  Dean  and  Chapter  should  ratify 
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and  confirm  the  same  to  the  defendants;  and  that  before  the 
plaintiff  had  any  interest  in  the  said  close,  the  said  Dean  and 
Chapter  gave  and  delivered  to  the  defendants  at  their  request 
possession  of  the  said  way  leave,  &c.,  over  which  the  said 
roads  now  are,  and  at  the  same  time  when  &c.,  had  been 
constructed,  with  leave,  license,  authority  and  power  to  the 
defendants  to  enter  and  set  out  the  same;  whereupon,  before 
&c.,  they  entered  and  set  out  the  same :'  the  plea  then  alleged 
an  indenture  by  which  the  Dean  and  Chapter  *  granted  and 
demised,  and  granted,  ratified  and  confirmed  trato  the  defen- 
dants such  full  liberty,  &a ;  and  averred  that  the^  defendants, 
by  virtue  of  such  leave,  &c.  and  such  intenture,  had  made 
the  road,  and  unavoidably  committed  the  said  trespasses/  To 
this  plea  the  plaintiff  demurred,  on  the  ground  '  that  the  right 
of  making  the  road  was  a  matter  which  lay  in  grautx,  and 
could  only  be  conferred  by  deed  and  not  by  parol,  and  the 
deed  mentioned  in  the  plea,  as  it  appeared  oyer,  did  not 
amoimt  to  a  confirmation  of  any  prior  license  by  deed.  The 
Court  heidTTTe  plea  to  be  bad,  as  such  a  license  might  be 
countermanded  at  any  time  by  the  owner  of  the  land  who 
granted  it,  and 'at  all  events  could  not  be  binding  on  his 
transferee. 

Lord  Abinger,  C.  B.,  said,  in  delivering  judgment;  "Then 
treating  it  as  a  plea  of  license,  I  think  it  is  bad  on  general  demurrer, 
because  a  mere  parol  license  to  enjoy  an  Easement  on  the  land  of  an- 
other does  not  bind  the  grantor,  after  he  has  transferred  his  interest  and 
possession  in  the  land  to  a  third  ^leMon.  I  never  heard  it  supposed, 
that  if  a  man  out  of  kindness  to  a  neighbour  allows  him  to  pass  over 
his  land,  the  transferee  of  that  land  is  bound  to  do  so  likewise.  But 
it  is  said  that  the  defendant  should  have  had  notice  of  the  transfer. 
This  is  new  law  to  me.  A  person  is  bound  to  know  who  is  the  owner 
of  the  land  upon  which  he  does  that  which,  primd  facie^  is  a  tresspass  • 
Even  if  this  were  not  so,  I  think  the  defendants  ought,  in  excuse  of 
their  trespass,  to  have  pleaded  the  fact  that  they  had  no  notice  of  the 
transfer.  It  is  true  it  would  be  the  assertion  of  a  negative,  but  I  think 
this  would  be  one  of  those  cases  where,  to  make  a  title  or  excuse  good 
a  negative  should  be  siiown  on  the  pleadings,  even  if  the  proof  of 
the  affirmative  might  be    on    the    opposite    party.      As  to   the    case   of 

IFM  v.  Fatemoiier,  the  grant  of  the  license  to  put  the  hay   stack,  on 
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the  premiscs^ffM-in  fact  a_grant  of  the  occupation  by  the  hay  stack, 
and  the  party  might  be  considered  in  poaaeaaioii  pf  that  part  of  the  land 
which  the  hay  "stack  occupied,  and  that  might  be  granted  by  paroL" 
And  Parke,  Biron,'lidded,  "  Then,  with  regard  to  the  license,  the  plea 
is  bad  in  substance.  We  are  not  called  upon  in  this  case  to  consider, 
whether  a  license  to  create  or  make  a  Railroad,  granted  Jby  a  former 
owner  of  the  soil,  is  countermandable  after  expense  has  been  incurred  by 
the  licensee,  which  was  the  question  in  Winter  v.  BrockweU ;  for  it  if 
not  alleged  that  there  has  been  any  expense  incurred  in  consequence  of  the 
license,  and  therefore  it  remains  executory  ;  and  I  take  it  to  be  clear, 
that  a  parol  executory  license  is  countermandable  at  any  time ;  and  if  the 
owner  of  jand.  grants  to  another  a  license  to  go  oyer  or  do  any  act 
upon  his  close,  and  then  conveys  away  that  close,  there  is  an  end  to 
the  license ;  for  it  is  an  authority  only  with  respect  to  the  soil  of  the 
grantor ;  and  if  the  close  ceases  to  be  his  soil,  the  authority  is  instantly 
gene.  Jfebb  v.  Faiemoater  is  very  distinguishable  from  this  case,  for 
there  the  license  was  executed,  by  putting  the  stack  of  hay  on  the  land; 
the  plaintiffs  there  had  a  sort  of  interest  against  the  licensor  and  his 
assigns  :  but  a  license  executory  is  a  simple  authority  excusing  trespasses 
on  the  close  of  the  grantor,  as  long  as  it  is  his,  and  the  license  is 
unoountermanded,  but  ceases  the  moment  the  property  passes  to  another." 
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§  12.  But  bearing  in  mind  the  peculiarities  of  the  laws  of 
England  with  i*egard  to  the  creation^f  incorporeal  rights,  and 
the  effect  of  the  Statute  of  Frauds,  it  appears  to  me,  that  a 
permission  granted  by  parol  by  the  owner  of  one  tenement 
to  the  owner  of  another,  to  derive  some  benefit  firom  the  former 
in  the  nature  of  an  Easement,  even  where '  executory,  would 
be  enforceable  by  suit  in  the  Courts  of  this  countrjr. 

§  13.  The  cases  of  express  Grant  are  comparatively  few.  Ease- 
ments generally  rest  upon  usage,  from  which  is  implied  an 
original  grant. 

§  14.  Upon  the  severance  of  a  tenement,  mutual  grants  will 
be  implied  of  those  Easements  witHiout  whicli  the  proj^erty 
cannot  in  its  new  condition  be  enjoyed  by  its  several  pro- 
prietors ;  in  the  words  of  Bracton,  "  Omnia  jura  pranoiata  et  omna 
serviiutes  sunt  de  pertineniiis  ienementorum,  et  pertinent  a  tenemento  ai 
tenementa;  et  hdbent  hujmmodi  pertinentia  suas  pertinentias,  $ieut  0d  jia 
pascendi  et  ad  pasturam  pertinent  via  et  liber  ingrewu  et  egre$9u$ ;  et 
eodem  tnodo  ad  jui  fodiendi,  falcandi,  et  secandi,  kauriendi,  poiandi,   pit^ 
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candi,  venandi,  et  hujuimodi,  Uber  acceasua  et  recesaui^  icUicet  via,  tier,  et 
actus,  ratione  diveraorum  usuum  ui  suprd.  Item  ad  jus  aqua  ducenda  per- 
iinei  purgalio ;  item  ad  iter,  secundum  quod  est  de  pertinentiis  perti- 
nenliarum,  vel  de  pertinentiis  per  ie,  ut  si  via  per  se  cancedatur  sine  alid 
servituie  periinet  rtfectio,  sicut  ad  aquoe  ductum  pertinet  purgatio**  For 
"  cuiounque  aliquis  quid  concedit,  concedere  videtur  et  id  ai/ne  quo 
res  ease  non  potuit"  Thus,  8a3rs  RoUe,  in  his  Abridgment,  *^f  Ihare 
a  field  inclosed  by  my  own  land  on  all  sides,  and  I  alieng..  jhis  close 
to  another,  he  shall  have  a  way  to  this  close  over  my  land,  as  incident 
to  the  grant;  for  otherwise  he  cannot  have   any   benefit   by  the  grant. 

"  And  the  grantor  shall  assign  the  way  where  can  best  spare   it." 

And  Serjeant    Williamaiff)   lays  down  the  rule  thus : — 

"TV here  a  man,  having  a  close  surrounded  with  his  own  land,  grants 
the  close  to  another  in  fee,  for  life,  or  years,  the  grantee  shall  have  a 
way  to  the  close  over  the  grantor's  land,  as  incident  to  the  grant,  for 
without  it  he  cannot  derive  any  benefit  from  the  grant.  So  it  is  where 
he  grants  the  land  and  reserves  the  close  to  himself.'' 

If  I  reserve  trees  in  a  lease,  (as  is  frequently  done  in  India 
in  letting  bungalows,  when  the  compound  has  mango  or  other 
firuit  trees)  a  right  is  impliedly  reserved  to  the  lessor  to 
enter  and  manure  and  water  the  trees,  pluck  the  fruit  &a 
But  the  extent  of  the  right  will  be  measured  by  the  neces- 
sity^^^^Thus,  in  such  a  case  the  lessor  could  not  cut  down  the 
trees  which  are  ornamental  or  shady.  If  I  give  you  leave 
to  take  the  fish  in  my  pond,  you  may  cast  or  draw  nets,  but 
not  cut  down  the  bank  to  let  all  the  water  over :  for  though 
the  reasonableness  of  this  doctrine  is  more  apparent  with  re- 
gard to  those  Easements  of  necessity,  without  which  the  pro- 
property  in  its  new  condition  cannot  be  ei\^oyed,  it  is  also 
true  as  to  alT  those  Easements  of  convenience,  which  the  owners 
had  a  common  right  to,  and  were  in  the  habit .  of  exercising 
before  the    severance. 

§  15.  These  considerations  may  often  be  of  importance,  upon 
the  division  of  Hindu  fiimilies,  where  an  estate  is  separated 
into  lots;   or  a  house  is  to  be    ei^oyed  according  to  its  divi- 

iff)  William  Saunders  377,  And  see  also  Pomfrti  y.  Bkroft,  lb.  822. 
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Bions ;  in  which  cases  such  rights  of  way  &a,  must  be  im- 
pliect  as  ren3er  the  premises  accessible ;  such  ngbtsTo  air,  light 
and  wafef^'as'have  been  hitherto  held  in  common  by  alL  The 
French  Law  is  singularly  illustrative  of  this,  in  what  is  tenQ^ 
"  Destination  du  pere  de  familie."  "  By  thia,"  writes  Pardes9Us,W 
**  is  understood  the  disposition  or  amingement  which  the  proprietor  of 
several  heritages  has  made  for  their  respective  use.  Sometimes  one 
heritage  receives  a"  benefit  from  another,  without  being  in  return  sub- 
jected to  an  inconvenienoe  which  could  amount  to  a  species  of  compea* 
sation ;  sometimes  the  service  is  reciprocal :  but  these  differences  do  not 
in  any  way  change  the  nature  or  effect  of  this  distribution.  If  after- 
wards these  heritages  should  become  the  property  of  different  owners, 
whether  by  alienation  or  division  amongst  his  heirs,  the  ^ervjoejwhicli 
the  one  derived  from  the  other,  which  was  simple  'destination  du  pere 
de  famille,  as  long  as  the  heritages  belonged  to  tlie  same  owner,  becomes 
a  servitude  as  soon  as  they  pass  into  the  hands  of  the  different  pro- 
prietors." 

And  the  English  Law  here  corresponds  to  the  French.^ 

§  16.  When  the  Easement  is  not  founded  upon  any  express 
contract,  but  is  established  by  evidence  of  Ipng  usage,  it  is 
necessary  that  the  enjoyment  of  the  right  should,  baye  been 
peaceable,  open,  and  not  merely .  permissive.  In  the  words  of 
the  Roman  law,  '  nee  vi,  nee  clam,  nee  precario*  And  Bra/s- 
ton  exactly  corresponds  with    this.     Lord  Gokd^}i9S    cited  the 


"  Trantferuniur  dominia  sine  iUulo  ei  tradUione,  acilicei  per  Itmgam^ 
continuam,  et  paci/icam,  possesiionem ;  longam,  i.  e.  per  spaiium  iemporU 
per  legem  definitum  ;  continuant  dico^  Ua  qnod  non  sU  legitime  inierrupta ; 
pacificam  dico,  quia  ti  contentioaa  fuerit,  idem  erit  quod  priue,  m  amientio 
fuerit  justa ;  ift  si  verus  dominue  Btatim^  cum  inirusor,  vel  disseisor, 
ingresaus  fuerit  seiiinamy  nitatar  tales  virHfUS  repeUere  et  espellere,  UcH 
U  quod  ineeperit  perducere  non  possit  ad  Rectum,  dam  tamen  cum  dS^/e- 
cerit,  diligens  sit  ad  impetrandum  et  prosequendum;  longus  usus  nee  per 
vim,  nee  calm,    nee  precario,  ^c." 

§  17.     The  term    Vis  here  does  not  here  mean  only  actual 
force,  but  any  act  in   opposition  to  a  Ibrbiddal  by  the  owner 

'■ — /  y  "  " — 

{h)  Traite  des  Servitudes,  §  228.  (4  Co.  IM.  liab. 
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of  the  servient  tenement    whether  by  word  or    deed.     Vis  is 
thus  explained: 

*'  Vi  faciuM  videri,  Quiniui  Mucim  acrijfsU,  ai  quia  contra  quam  prohi* 
berelur,  fecerit ;  et  mki  videinr  plena  ewe  Quinii  Mum  definiiio,  Sed  et 
siquia  jactu  vel  minimi  lapilU  prohibitum  facere,  perseveravit  facere,  huno 
quoque  vi  fteme  videri,  Fosdim  et  Fomponuia  acribunt,  eoque  Jure  utimur,*^ 

§  1 8.  The  user  must  be  open.  An  enjoyment  exercised  by 
stealth,  or  by  night,  .without  the  cognizance  of  the  owner  of 
the  servient  tenement,  for  however  long  a  time  usurped,  will  con- 
fer no  right,  institute  no  Easement.  So  when  water  in  this 
eountry  is  abstractedf  from  a  channel,  by  night. 

§  19.  It  must  he  ds  of  right.  The  term  prcecario  exactly 
answers  to  ^permissive  in  the  English  Law. 

"  Frecarium  eat,  quod  precibua  petenti  utendum  concedilur  {iamdiu) 
quamdiu   ia,  qui  conceaait,    patiiur." 

§  20.  We  have  already  considered  the  case  where  the  per- 
mission of  the""  servient  tenant  can  be  shown  to  have  been 
given  once  for  alL  There,  the  right  rests  upon  express  con- 
tract. But  when  the  claim  is  founded  upon  user,  the  user 
must  have  been  exercised  as  of  right :  for  if  the  owner  of  the 
servient  tenement  can  show  that  he  has  given  permission  to 
use  the  benefit  as  a  favour,  and  not  as  a  right,  no  presump- 
tion of  the  existence  of  any  right  can  arise  :  and  every  re- 
newal of  the  license  makes  the  case  stronger  against  the  party 
claiming  the  right. 

§  21.  Let  us  now  consider  some  of  the  particular  kinds  of 
Easement ;  and  first  of  water :  wTiich  in  India,  and  especial- 
ly in  this  Presidency,  where  so  much  of  'the  cultivation  de- 
pends upon  afGficial  irrigation,  must  be  of  primary  importance. 
Those  indeed  who  know  how  jealously  every  question  connect- 
ed with  privileges  touching  water — ^that  "  liq^^id  gold"  a^ 
Arthur  Cotton  has  felicitously  termed  it— ^  guarded  ;  and  how 
eageriy  every  infiringement  of  old  rights,  or  assertion  of  new, 
is  contested  in  districts  where  the  harvest  is  dependent  on  . 
tank  and  ^j^hannel  irrigation ;  will  feel  the  full  force  of  this 
statement.    But  irrigation  works  are  little  more  than  in  their 
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infkncy,  so  far  as  the  English  Government  is  concerned.  Many 
magnificent  works  of  the  old  Indian  monarchs  have  fallen  in- 
to decay  :  and  these  will  no  doubt  be  repaired  Modem  science 
has  taught  the  facility  and  the  profit  of  bitting  and  bridling 
our  rivers  ;  and  the  splendid  test  on  the  Qodavery,  that 
Tnonumentum  cere  perenniua  to  the  genius  of  the  Engineer 
whose  intellect  conceived,  and  whose  perseverance  carried  it  out, 
must  lead  either  public  or  private  enterprise  to  similar  works 
on  our  other  streams.  The  time  will  come  when  one  and  all 
our  rivers '  are  forced  to  stop  and  deliver  their  wealth  to  the 
cultivator  in  a  thousand  artificial  channels,  ramifying  and  -peij 
meating  through  new  fields  of  industry ;  while  the  occupation 
of  large  tracts  in  the  forests,  and  on  the  Tiill  side,  cannot  but 
raise  questions  as  to  the  right  of  water,  as  it  leaps  down 
from  eminence  to  eminence,  until  it  finds  a  tranquil  bed  upon 
the  plains.^  Many  a  question  will  arise  as  to'^priority  of  oc- 
cupancy, and  the  first  adaptation  of  water  to  some  useful  pur- 
pose ;  and  the  consideration  will  be  complicated,  according  as 
the  streams  are  natural  or  artificial,  subterranean  or  above 
ground,,  standing  or  flowing,  and  the  like.  The  Gtovemment^ 
foreseeing    these    difficulties,     has    already    declared    that    the 

right    to     all running     water,     not     hitherto      occupied,     is 

vested  in  the  Government  of  the  country;  and  doubtless 
care  will  be  taken  to  reserve  sufficient  powers  in  all  future 
grants,  to  enable  the  Government  to  make  use  of  the  water  for  the 
benefit  of  the  public ;  but  still  there  will  be  constant  questions 
arising  before  the  Courts  and  the  Collectors,  as  to  which  it  is 
desirable  that  there  should  be  certain  broad  principles  laid 
down,   easy  of  reference,   and  well  understood 0) 

§  22.  Fortunately  the  principal  questions  as  to  the  rights  to 
the  Easement  ^oTwafer  have  lately  been_so  abTy  dScuased  in 
our  Courts,  with  such  a  breadth  of  view  and  appeal  to  foreign 
Jurists  and  the  Civil  Law,  that  we  have  the  plainest  guides 
before  us;  and  as  it  would  be  hopeless  to  seek  to  condense 
where  all  omission  must  only  damage  the  arfirgments,  it^renwna 


( j)  See  Act  I  of  1858.    And  as  to  the  proviBions  respeotiDg  the  use  of  water  in  the 
Fresidenoy  Towius  Bee  Act  XIV  of  1850. 
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for  US  to  give  in  extenso  the  most  important  parts  of  these 
luminous  judgments.  And  amplyjwill  their  perusal  repay  the 
reader.  The  subject  has  akeady  been  in  part  touched  upon  in 
the  Thirteenth  Topic;  and  if  l^as  a  sense  of  the  importance 
of  this  Easement  that  there  led  me  to  give  so  much  space 
to  the  judgments  ~^in  Mason  v.  HUl,  Emhrey  v.  Owen,  and 
Chasemore  v.  Ewhards. 

§  23.  Rimning  water  is  the  subject  of  several  Easements : 
first,  the  right  to  receive  and  transmit  it  in  its  accustomed 
course,  which  may  be  called  a  Tiatural  Easement;  second,  the 
right  to  interfere  with  its  accustomed  course,  either  by  penning 
it  back  upon  the  land  above,  or  transmitting  it  altered  in 
quantity  or  quality ;  and  this  may  be  called  an  artificial  Ease- 
ment. 

§  24.  On  the  first  of  these  rights,  a  negative  right,  of  non- 
interference— ^that  of  having  the  water  flow  in  its  accustomed 
course  without  let  or  hindrances,  we  have  the  judgment  of 
Mr.  J.  Story,  in  an  American  case,^  in  which  the  subject  is 
excellently  well  considered.  "  Prima  facie*'  he  says  "  eveiy  pro- 
prietor upon  each  bank  of  a  river  is  entitled  to  the  land  covered  with 
water,  in  front  of  his  bank,  to  the  middle  thread  of  the  stream;  or, 
as  it  is  commonly  expressed  ad  medium  filum  aquas.  In  virtue  of  this 
omiership  he  has  a  right  to  the  use  of  the  water  flowing  over  it  in 
its  natural  current,  without  diminution  or  obstruction.  But,  strictly  speak- 
ing, he  has  no  property  in  the  water  itself  but  a  simple  use  of  it, 
while  it  passes  along.  The  consequence  of  this  principle  is,  that  no  pro- 
prietor has  a  right  to  use  the  water  to  the  prejudice  of  another.  It  is 
wholly  immaterial  whether  the  party  be  a  proprietor  above  or  below  in 
the  course  of  the  river,  the  right  being  common  to  all  the  proprietors 
on  the  river;  no  one  has  a  right  to  diminish  the  quantity  which  will, 
according  to  the  natural  current,  flow  to  a  proprietor  below,  or  to  throw 
it  back  upon  a  proprietor  above.  This  is  the  necessary  result  of  the 
perfect  equality  of  right  among  all  the  proprietors  of  that  which  is  com- 
mon to  all.  The  natural  stream,  existing  by  the  bounty  of  providence 
for  the  benefit  of  the  land  through  which  it  flows,  is  an  incident  an- 
nexed, by  operation  of  law,  to  the  land  itself.  When  I  speak  of  this 
common  right,   I  do  not  mean  to  be  understood  as  holding  the  doctrine, 

(*)  TaylcT  V.  WHldnwn,  4  Mas.  S.  R.  897. 
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that  there  can  be  no  diminution  wbatsoever  and  no  obstrnction  or  impedi- 
ment whatsoever,  by  a  reparian  proprietor,  in  the  use  of  the  water  as  it 
flows,  for  that  would  be  to  deny  valuable  use  of  it.  There  may  be, 
and  there  roust  be  allowed  to  all,  of  that  which  is  common,  a  reason- 
able use.  The  true  test  of  the  principle  and  extent  of  the  use  is,  whether 
it  is  to  the  injury  of  the  other  proprietors,  or  not.  There  may  be  a 
diminution  in  quantity,  or  a  retardation  or  acceleration  of  the  natural 
current,  indispensable  for  the  general  and  valuable  use  of  the  water, 
perfectly  consistent  with  the  common  right.  The  diminution,  retardation, 
or  acceleration,  not  positively  and  sensibly  injurious,  by  diminishing  the 
value  of  the  common  right,  is  an  implied  element  in  the  right  of  us* 
ing  the  stream  at  all.  The  law  here,  as  in  many  other  cases,  acts 
with  a  reasonable  reference  to  public  convenience  and  general  good  and 
is  not  betrayed  into  a  narrow  strictness,  subversive  of  common  sense,  nor 
into  an  extravagant  looseness,  which  would  destroy  private  rights.  The 
maxim  is  applied,  sic  uiere  iuo  at  alienum  non  ladas. 

«*  But  of  a  thing  common  by  nature,  there  may  be  an  appropriation 
by  general  consent,  or  grant.  Mere  priority  of  occupation  of  running 
water,  without  such  consent  or  grant,  confers  no  exclusive  right.  It  is 
not  like  the  case  of  mere  occupancy,  where  the  first  occupant  takes  by 
force  of  his  priority  of  occupancy.  That  supposes  no  ownership  already 
existing,  and  no  right  to  the  one  already  acquired.  But  our  law  awards 
to  the  riparian  proprietors  the  right  to  the  use  in  oommon,  as  one  ind- 
dent  to  the  land  :  and  whoever  seeks  to  found  an  exclusive  use  must 
establish  a  rightful  appropriation  in  some  manner  known  and  admitted 
by  the  law.  Now  this  may  be  either  by  a  grant  from  all  the  proprie^ 
tors,  whose  interest  is  affected  by  the  particular  appropriation,  or  by  a 
long  exclusive  enjoyment  without  interruption,  which  affonls  a  just  pre- 
sumption of  right.  By  our  law,  upon  principles  of  public  convenience* 
the  term  of  twenty  years  of  exclusive  uniuterrupted  enjoyment  has  been 
held  a  conclusive  presumption  of  a  grant  or  right.  I  say,  of  a  grant 
or  right— for  I  very  much  doubt  whether  the  principle  now  acted  upon, 
however  in  its  origin  it  may  have  been  confined  to  presumptions  of  a 
grant— is  now  necessarily  limited  to  considerations  of  this  nature.  ITic 
presumption  is  applied  as  a  presumption  jurit  et  de  jure,  wherever  by 
possibility,  a  right  may  be  acquired  in  any  manner  known  to  the  law. 
•  •  •  • 

"With  these  two  principles  in  view,  the  general  rights  of  the  plain- 
tiffs cannot  admit  of  much  controversy,  they  are  riparian  proprietors,  and, 
as  such,  are  entitled  to  the  natural  flow  of  the  river  without  diminu- 
tion  of  their  injury.    As  owners  of  the  lower  dam,  and  the    mills  con- 
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nected  therewith,  they  had  no  rights  beyond  those  of  any  other  persons; 
who  might  have  appropriated  that  portion  of  the  stream  to  the  use  of 
their  mills ;  that  is,  their  rights  are  to  be  measured  by  the  extent  of 
their  natural  appropriation,  and  use  of  the  water  for  a  period,  which  the 
law  deem  a  conclusiye  presumption  in  favour  of  rights  of  this  nature. 
In  their  character  as  mill  owners,  they  have  no  title  to  the  flow  of  the 
stream  beyond  the  water  actually  and  legally  appropriated  by  the  miUs; 
but  in  their  character  as  riparian  proprietors,  they  have  annexed  to  their 
lands  the  general  flow  of  the  river,  as  far  as  it  has  not  been  already 
acquired  by  some  prior  and  legally  operative  appropriation. 

''  No  doubt,  then,  can  exist  as  to  the  right  of  the  plaintiffs  to  the 
surplus  of  the  natural  flow  of  the  stream  not  yet  appropriated.  Their 
rights,  as  riparian  proprietors,  are  general;  and  it  is  incumbent  of  the 
parties,  who  seek  to  narrow  those  rights,  to  establish,  by  competent 
proofs,  their  own  title  to  divert  and  use  the  stream." 

§  25.  And  Chancellor  Keifht  in  his  ComraentariesW  writes, 
"  Every  proprietor  of  lands  on  the  banks  of  a  river  has  naturally  an 
equal  right  to  the  use  of  the  water  which  flows  in  the  stream  adjacent 
to  his  lands,  as  it  was  wont  to  run  (currere  ioledaf),  without  diminu- 
tion, or  alteration.  No  proprietor  has  a  right  to  use  the  water  to  the 
prejudice  oJ^^otiier  proprietors,  above  or  below  him,  unless  he  has  a  prior 
light  to  divert  it,  or  a  title  to  some  exclusive  ei^'oyment.  He  has  no 
property  in  the  water  itself  but  a  simple  use  for  it  while  it  passes  along. 
jiqua  eurrit  et  debet  currere^  is  the  language  of  the  law.  Though  he  may 
use  the  water  while  it  runs  over  his  land,  he  cannot  unreasonably  detain 
it,  or  give  it  another  direction,  and  he  must  return  it  to  its  ordinary 
chamiel  when  it  leaves  his  estate.  Without  the  consent  of  the  adjoining 
proprietors,  he  can  divert  or  diminish  the  quantity  of  water,  which  would 
otherwise  descend  to  the  proprietors  below,  nor  throw  the  water  back 
upon  the  proprietors  above,  without  a  grant  or  an  uninterrupted  enjoy- 
ment of  twenty  years,  which  is  evidence  of  it. 

"  This  is  the  clear  and  settled  general  doctrine  on  the  subject,  and 
all  the  difficulty  that  arises  consists  in  the    application. 

"  The  owner  must  so  use  and  apply  the  water  as  to  work  no  ma- 
terial ii^ury  or  annoyance  to  his  neighbour  below  him,  who  has  an  equal 
right  to  the  subsequent  use  of  the  same  water.  Streams  of  water  are 
intended  for  the  use  and  comfort  of  man ;  and  it  would  be  imreasou- 
able,  and  contrary  to  the    imiversal  sense    of   mankind,  to  debar  every 

(Q  3  Kent*s  Com.  489. 
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riparian  proprietor  from  the  application  of  the  water  to  domestu;  agri- 
cultural, and  manufacturing  purposes,  provided  the  use  of  it  be  made 
under  the  limitations  which  have  been  mentioned ;  and  there  will,  no 
doubt,  inevitably  be,  in  the  exercise  of  a  perfect  right  to  the  use  of 
the  water,  some  evaporation  and  decrease  of  it,  and  some  variaticms  in 
the  weight  and  velocity  of  the  current.  But  de  mimndi  non  curat  lex, 
and  a  right  of  action  by  the  proprietor  bebw  woidd  not  necessarily  flow 
from  such  consequences,  but  woiidd  depend  upon  the  nature  and  extent 
of  the  complaint  or  injury  and  the  manner  of  using  the  water. 

*^  All  that  the  law  requires  of  the  party,  by  and  over  whose  land  a 
stream  passes,  is,  that  he  should  use  the  water  in  a  reasonable  manner, 
and  so  as  not  to  destroy  or  render  useless^  or  materially  diminish  or  affect, 
the  application  of  the  water  by  the  proprietors  below  on  the  stream.  He 
must  not  shut  the  gates  of  his  dam,  and  detain  the  water  unreasonably,  or  1^ 
it  off  in  unusual  quantities^  to  the  annoyance  of  his  neighbour.  Potkur 
lays  down  the  rule  very  strictly,  '  that  the  owner  of  the  upper  stream  must  not 
raise  the  water  by  dams,  so  as  to  make  it  fall  with  more  abundance  and  rapi- 
dity than  it  would  naturally  do,  and  injure  the  proprietor  bebw.'  Bat 
this  must  not  be  construed  literally,  for  that  would  be  to  deny  all 
valuable  use  of  the  water  to  the  riparian  proprietors.  It  must  be  sub- 
jected to  the  qualifications  which  have  been  mentioned,  othervrise  rivers 
and  streams  of  water  would  become  entirely  useless,  either  for  roannfactnr- 
ing  or  agricultural  purposes.  The  just  and  equitable  principle  as  given 
in  the  Homan  law  :— *  Sie  enim  debere  quern  meUorem  agrum  mum  facertt 
ne  vicini  dekriorem  fadnV  " 

§  26.     It  has  been  thought  that  mere  occupancy  is  sufficient 
to  entitle  a  man  to  this  Easement.      Thus,  if  a  river  flowed 
through  the  adjoining  lands  of  three  riparian  proprietors,  it  was 
thought  that  he  who  first    turned    the  water    to    a  beneficial 
purpose  would  have  a  right,   by  virtue  of  his  priority  of  ap- 
propriation,  to  continue  his  diversion,  no  matter  how  mjurious  to 
those  below  or  above  him  ;  notwithstanding  their  occupation  of 
the  lands  adjacent  to  the  river  was  simultaneous,  or  if  not  simul- 
taneous, at  least  prior  to  such  diversion :  so  tESfffibse  below  had 
acquired  a  right  to  have  the  water  flow  on  in  its  accustomed 
channeL    If  the  appropriation  of  Witter  had  taken  place  6e/^rg  jhe 
lower  lands  were  occupied,  as  in  waste  jungle  lands,  in  India,  no 
question  could  arise ;  for  then  those  cop^ngTio  the  str^un  must 
take  it  as  they  found  it    But  the  case  arises  ^ere  adjacent 
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riparian  proprietors  along  the  course  of  the  stream  have  ac- 
quired each  a  right  to  have  the  water  flow  in  its  ordinary 
channel,  and  then  (me  of  them  by  appropriation  interferes  with 
such  right. 

"  The  material  question,  therefore,'*  writes  Oalei^)  "  is,  what  ia 
such  a  beneficial  enjoyment  as  to  vest  this  right;  whether  the  simple 
fact  of  the  water  running  in  an  ancient  channel  to  and  through  land 
is  sufficient  to  confer  upon  the  owner  of  it  this  right  to  prevent  his 
neighbour's  interference ;  or  whether  there  must  be  some  more  direct 
and  tangible  perception  of  the  benefit  of  the  water;  and  if  so  whether 
a  single  act  of  such  perception  is  sufficient ;  or  whether  such  percep- 
tion of  benefit  must  be  continued  and  repeated  during  such  a  period  of 
time  as  would  be  requisite  in  general  to  confer  <m  easement.  Upon  this 
latter  branch  of  the  question  another  point  arises, — ^whether  the  act,  or 
acts,  of  perception  give  a  right  to  claim  the  benefit  of  the  entire  stream^ 
or  to  such  an  extent  only  as  may  be  sufficient  to  continue  the  enjoy- 
ment already  had.  Thus,  for  instance,  if  a  stream  runs  through  the 
lands  of  two  neighbouring  proprietors,  does  that,  per  J6,  give  the  right 
to  the  owner  of  the  lower  land  to  have  the  stream  flow  on  without  in- 
terruption, and,  consequently,  to  miuntain  an  action  against  the  proprie- 
tor above  for  any  diversion  of  the  water  by  him ;  or  is  it  necessary 
that  he  must  previously  have  used  the  water,  as  by  means  of  a  mill, 
or  in  some  similar  manner ;  and  if  so,  must  such  usage  have  subsisted 
for  the  time  required  to  give  an  easement :  and  further,  if  such  mill 
requires  only  one  half  the  usual  supply  of  water  of  the  stream,  can  he 
maintain  an  action  for  any  diversion  of  the  stream  so  long  as  sufficient 
water  is  left  to  turn  his    mill. 

*'  The  authorities  seem  now  clearly  to  have  settled,  that,  if  the  stream 
be  of  sufficient  antiquity,  a  single  act  of  perception  of  the  benefit  of  it 
is  enough  to  ^ve  a  right  to  the  owner  of  the  land  to  insist  upon  the 
stream  running  on  in  its  accustomed  course;  at  all  events,  to  such  an 
extent  as  may  be  necessary  for  the  continuance  of  such  ex^joyment. 

"  As  it  cannot  be  denied  that  the  right  to  have  water  run  on  in  its 
accustomed  course  depends,  in  the  absence  of  any  express  stipulation, 
upon  antiquity  of  ei^oyment,  it  follows,  that  a  recent  act  of  perception 
of  the  benefit  of  the  stream  cannot  in  itself  be  sufficient  to  confer  the 
Easement;  nor  is  it  easy  to  see  how  the  single  act  of  perception  can 
give  such  additional  force  to  the  eWdence  of  the  antiquity  of  the  stream, 

im)  On  Easements,  p.  )3U. 
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as  to  make  it  afford  a  presumption  of  an  Easement,  supposing  the 
antiquity  of  the  stream,  unaccompanied  by  proof  of  user,  could  not  give 
rise  to  such  a  presumption. 

"  This  would  seem  to  show  that  the  right  to  the  flow  of  water  is 
qiute  independent  of  any  such  act  of  perception;  but  applying  the  weU- 
known  rule  of  law,  that  an  action  on  the  case  cannot  be  maintained 
for  a  tortious  act,  unless  the  plaintiff  shows  some  actual  damage  result- 
ing from  such  act  to  himself,  there  is  authority  to  the  effect,  that  it 
is  incumbent  on  the  party  complaining  of  the  diversion  of  a  stream,  to 
show  that  he  has  sustained  some  damage  thereby;  he  must  show  that 
he  has  already  applied  the  stream  to  some  useful  purpose,  with  which 
the  diversion  interferes. 

"  Even  supposing,  however,  this  to  be  law,  it  is  clear  that  every  pro- 
prietor of  land  along  the  stream  has,  as  soon  as  he  has  applied  ihe 
water  to  a  beneficial  purpose,  a  right  to  maintain  an  action  against  any 
person  who  diverts  it,  unless  the  person  so  diverting  it  has  acquired  a 
legal  title  to  do  so;  and  that  such  action  may  be  maintained  for  con- 
tinuing the  diversion,  although  it  originally  took  place  before  any  such 
beneficial  application  was  made ;  as,  for  instance,  if  a  party  erects  a 
mill,  and  thereby  interferes  with  the  course  of  a  stream,  he  is  liable 
to  an  action  for  such  diversion  at  the  suit  of  any  proprietor  of  land 
lying  lower  down  the  stream,  although  the  hitter  has  applied  the  water 
to  a  beneficial  purpose  only  one  day  before  the  time  requisite  to  give 
the  owner  of  the  mill  a  prescriptive  right  to  the  water." 

§  27.  "  The  right  to  the  use  of  water,"  said  Sir  John  Leadi^ 
in  Wright  v.  HowardM  **  rests  upon  clear  and  settled  principles ; 
jfrimd  /acie,  the  proprietor  of  each  bank  of  a  stream  is  the  proprietor  of 
half  the  land  covered  by  the  stream,  but  there  is  no  property  in  the 
water.  Every  proprietor  has  an  equal  right  to  use  the  water  which  flows 
in  the  stream,  and  consequently  no  proprietor  can  have  the  right  to  use 
the  water  to  the  prejudice  of  any  other  proprietor.  Without  the  consent 
of  the  other  proprietors  who  may  be  affected  by  his  operations,  no  pro- 
prietor can  either  diminish  the  quantity  of  water,  which  would  otherwise 
descend  to  the  proprietors  below,  or  throw  the  water  back  upon  the 
proprietors  above.  Every  proprietor  who  claims  a  right  either  to  throw 
the  water  back  above,  or  to  diminish  the  quantity  of  water  which  is  to 
descend  below,  must,  in  order  to  maintain  his  daim,  either  prove  an 
actual  grant  or  license  from  the  proprietors  effected  by  his  operations,  or 

(n)  1  SixD,  and  S.  190. 
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must  prove  an  uninterrupted  enjoyment  of  twenty  years."  The  learned 
judge  then  added  "that  an  action  will  lie  at  any  time  within  twenty 
years  where  injury  happens  to  arise  in  consequence  of  the  new  purpose 
of  the  party  to  avail  himself  of  his   common  right." 

§  28.  The  case  of  Mason  v.  HWIp)  is  howevfir._now  the 
leading  authority  upon  this  question,  lliat  case  came  twice 
before  the  Court  of  King's  Bench,  and  on  both  occasions 
elaborate  ^Judgments"  were  pronounced, '^both  fully  sanctioning 
the  principle,  that  if  the  owner  of  land  adjoining  a  stream 
has  once  appropriated  the  water  to  a  beneficial  purpose,  he 
may  maintain  an  action  against  any  person  diverting  it  from 
its  usual^course,  though  such  diversion  be  the  continuation  of 
an  act  done  previous  to  that  beneficial  appropriation  on  his 
part,  provided  such  diversion  has  not  continued  for  a  sufficient 
length  of  tim§   to  confer  an  Easement. 

Mr.  Qale  gives  the  following  abstract  of  the  case. 

"  The  declaration  stated,  '  that  the  plaintiff  was  lawfully  possessed  of  a 
small  manufactory  and  premises,  and  by  reason  thereof  ought  to  have  had  and 
enjoyed  the  benefit  and  advantage  of  the  water  of  a  certain  stream,  which  had 
been  used  to  run  and  flow,  and  of  right  ought  still  to  run  and  flow, 
to  his  mill,  &c.  in  great  purity  and  plenty,  to  supply  the  same  with 
water  for  working,  using  and  enjoying  the  same,  and  for  other  necessary 
purposes  ;  that  the  defendants,  by  a  certain  dam  and  obstructions  across 
the  stream  above  the  plaintiff's  premises,  impounded,  penned  back,  and 
stopped  the  water,  and  by  pipes,  stiles,  &c.,  diverted  it  from  the  plain- 
tiff's premises,  and  prevented  it  from  flowing  along  the  usual  and  pro- 
per  course ;  and  further,  that  the  defendants  injuriously  heated,  corrupt- 
ed, and  spoiled  the  water,  so  that  it  became  of  no  use  to  the  plain- 
tiff, whereby  he  was  prevented  from  using  his  mill  and  premises  in  so 
extensive  and  beneficial  a  manner  as  he  otherwise  would  have  done.'  At  the 
trial  before  Bosanquei,  J.,  the  following  appeared  to  be  the  facts  of  the  case. 
*  The  plaintiff  and  the  defendants  had  laud  contiguous  to  the  stream ;  the 
land  of  the  defendants  being  situate  on  a  part  of  the  stream  above  the 
land  of  the  plaintiff.  The  stream  acted  as  a  sewer  to  part  of  the  town 
of  Newcastle-under-Lyne,  and  the  water  was  consequently  foul  and 
muddy ;  it  had  been  unprofitable  to  both  parties    until   it    was  diverted 
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by  the  defendants  :  this  diversion  took  place  in  1818^  by  the  defendants 
erecting  a  weir  or  dam  across  the  stream  at  the  part  contiguous  to  thdr 
own  land.  By  means  of  thb  weir,  and  of  channels  and  reservoirs  made  in 
their  land,  great  part  of  the  water  was  conveyed  to  certain  bnildings 
belonging  to  them  at  some  distance  from  the  weir,  and  there  used  as 
part  of  the  supply  of  water  necessary  for  a  steam  engine.  About  ten 
years  after  this  diversion,  the  plaintiff  made  a  channel  in  his  land  con- 
tiguous to  the  stream,  for  conveying  the  water  to  some  buildings  belong* 
ing  to  him  at  a  little  distance  from  the  stream,  for  the  purpose  of  some 
process  of  manufacture  not  previously  carried  on  there.  Some  attempts 
at  accommodation  between  the  parties  took  place,  but  were  ineffectual  or 
unsatisfactory,  and  therefore  the  action  was  brought :  the  plaintiff's  woiks 
were  occasionally  suspended  for  want  of  the  water  diverted  by  the  de- 
fendants, and  which,  after  it  had  been  used  by  them,  was  suffered  to  pass 
away  into  a  level  below  the  plaintiff's  works. 

"  It  was  contended  on  the  part  of  the  defendants,  that  as  they  had 
first  appropriated  the  use  of  the  water  in  the  sewer  to  beneficial  pur- 
poses without  injuring  the  plaintiff,  they  had  acquired  a  right  thereto, 
and  were  not  answerable  for  the  diversion ;  and  JFUUams  v.  Morlamd  was 
cited.  The  learned  judge  acting  upon  that  authority  directed  the  jury  to 
find  a  verdict  for  the  defendants. 

**  In  the  ensuing  term  a  rule  was  obtained  for  a  new  trial,  on  the 
ground  that  the  defendants,  who  had  diverted  the  water,  could  acquire 
no  right  to  have  it  flow  in  its  new  channel  by  mere  appropriation  with- 
out twenty  years'  unmolested  enjoyment.  Cause  having  been  shown  against 
the  rule,  the  Court  took  time  to  consider  their  judgment,  which  was 
afterwards  declared  by  Lord  Denman." 

The  judgment  may  be  consulted  in  page  145  of  this  work. 

§  29.  And  as  the  occupant  of  the  water  of  the  stream  can- 
not obtain  any  right  to  continue  his  interruption  of  the  natorai 
flow  under  a  period  of  twenty  years,  the  riparian  possessor 
below  him  can  bring  his  action,  it  would  seem,  for  the  in- 
terruption at  any  time  within  the  twenty  years,  even  though 
he  himself  have  done  no  act  to  appropriate  the  water.  On  the 
one  hand,  it  may  be  argued,  that  unless  he  wanted  the  water 
himself  for  some  beneficial  purpose,  the  interruption  would  be 
damnum  sine  injuria ;  but  it  appears  to  be  considered  an  in- 
jury to  the  right ;  and  the  American  Courts  have  expressly  ruled, 
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that  no  such  act  of  appropriation  is  necessary.    In  Blanchard 
V.  Baker,(jp)  the  Court  said, 

"  A  mill  privflege,  not  yet  occupied,  is  valaable  for  the  purpose  to 
which  it  maj  be  applied.  It  is  a  property  which  no  one  can  have  a 
l^al  right  to  impair  or  destroy,  by  diverting  from  it  the  natural  flow 
of  the  stream  upon  which  its  value  depends;  although  it  may  be  im- 
paired by  the  exercise  of  certain  lawful  rights  originating  in  prior  oc- 
cupancy. If  an  unlawful  diversion  is  suffered  for  twenty  years,  it  ripens 
into  a  right,  which  cannot  be  controverted.  If  the  party  injured  cannot 
be  allowed  in  the  meantime  to  vindicate  his  right  by  action  it  would 
depend  upon  the  will  of  others,  whether  should  be  permitted  or  not  to 
enjoy  that  species  of  property." 

§  80.  Having  considered  the  Tiatural  Easement,  the  nega- 
tive right  to  have  water  flow  in  its  ordinary  channel,  we 
come  next  to  the  artificial  Easement ;  Easements  of  an  affir- 
mative character,  such  as  the  right  to  throw  back  the  water 
upon  the  land  above,  or  to  prevent  or  diminish  its  flow  to 
the  land  below;  or  to  pass  it  on  altered  in  quality,  as  for 
instance  heated  from  being  applied  to  steam  mills,  or  noxious 
from  the  precipitation  of  mineral,  or  the  admixture  of  chemi- 
cal substances. 

So  in  Beetaon  v.  Weale,{^)  where  an  artificial  cut  from  a 
brook  began  at  point  A  in  defendant's  close,  and  passed  through 
another  dose  of  defendant  to  point  C,  and  thence  back  into 
the  brook.  Defendant  and  the  previous  occupies  of  his  &rm 
had  been  in  the  habit  of  turning  the  water  of  the  brook  down 
the  artificial  cut  at  A  for  the  purpose  of  irrigating  the  latter 
close.  Plaintiff  occupied  a  close,  called  "The  C!ow  Pasture," 
near  this  latter  dose,  and  as  far  back  as  living  memory  went 
he  and  the  previous  occupiers  of  the  Cow  Pasture  had  habi- 
tually, when  their  cattle  were  depasturing  there,  gone  upon 
defendant's  land  and  diverted  the  water  from  the  brook  by 
putting  a  dam  at  A,  which  caused  it  to  flow  down  the  arti- 
ficial cut,  and  by  putting  another  obstruction  at  C,  turned  it 
BO  86  to  flow  into  a  watering-place  for  cattle  in  the  Cow  Pas- 
ture.   In  an  action  by  plaintiff,  alleging  a  right  to  the  use  of 
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part  of  the  water  of  the  brook  flowing  along  the  artificial  cut 
— Held,  that  there  was  evidence  to  support  the  right ;  that  the 
use  of  the  water  by  defendant  on  the  servient  tenement  did 
not  take  away  from  the  effect  of  the  use  of  it  by  plaintiff"  for 
the  dominant  tenement ;  and  that  the  purpose  of  irrigation,  for 
which  the  cut  was  made,  was  not  a  mere  temporary  purpose. 
Lord  Campbell,  C.  J.   in  delivering  judgment  said, 

"The  defendant's  counsel,  in  arguing  that  the  plaintiff  ought  to  have 
been  nonsuited,  relied  mainly  on  Arkright  v.  Qell,{r)  Wood  v.  JFaudS") 
and  Qreatrex  v.  HaywardSt)  We  entirely  concur  in  these  decisions, 
thinking  that  the  plaintiff  did  not  in  any  of  them  support  his  allega- 
tion as  to  the  easement  claimed.  In  none  of  them  was  there  any  rea- 
sonable ground  for  inferring  that  the  easement  had  been  acquired  by 
prescription  or  grant.  But  we  do  not  consider  that  these  cases  lay  down 
any  such  rule  as  that  enjoyment  and  acts,  which  without  the  existence 
of  the  easement  would  be  tortious  and  actionable,  may  not  be  evidence 
of  the  right  to  the  use  of  water,  although  it  flows  in  an  artificial  cut. 
This  doctrine  would  destroy  the  right  to  the  great  miyority  of  mill- 
leads  all  over  the  kingdom,  for  the  water  invariably  runs  through  them 
in  an  artificial  cut,  from  the  weir  across  the  natural  current  of  the  river, 
where  they  begin,  till  the  water  is  restored  to  the  natural  current  of 
the  river ;  and  it  very  frequently  happeus  that  in  parts  the  soil  be- 
longs not  to  the  owner  of  the  mill,  but  to  a  stranger.  Nevertheless, 
if  the  water  has  flowed  immemoriatly^  or  for  a  considerable  period  of 
time,  from  the  river,  through  the  lead,  to  turn  the  mill,  and  the  ownet 
of  the  mill  has  been  in  the  habit  of  going  on  the  soil  of  another  to 
clean  out  the  lead  and  to  repair  its  banks,  we  conceive  that  the  right 
to  do  so  might  be  established,  and  that  an  obstruction  to  the  flow  of 
water  through  the   mill-lead  would  be  actionable. 

"In  the  cases  referred  to  regard  was  had  to  the  water  being  obtain- 
ed artificially  by  the  owner  of  the  servient  tenements,  rather  than  to 
the  water  running  through  an  artificial  cut.  Here  the  water  in  ques- 
tion is  part  of  the  water  of  a  slream  which  has  flowed  on  the  sur- 
face of  the  country  from  the  time  that  our  globe  took  its  present  con- 
formation. But  the  strength  of  the  plaintiffs  case  (distinguishing  it  from 
the  cases  relied  upon  by  the  defendant)  is,  that  here  the  occupier  of  the 
domuiant  tenement,  for  the  purpose  of  letting  in  the  water  from  the 
natural  current  of  the  river  into  the  artificial    cut,  and  from  the  artifi 
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cial  cut  into  his  pond  in  the  Cow  Pasture,  was  constantly  going  upon 
the  servient  tenement,  with  notice  to  the  occupier  of  the  servient  tene- 
ment, and  doing-  acts  which,  without  the  easement,  would  be  trespasses. 
Such  has  been  the  practice  as  far  back  as  living  memory  goes,  and  may 
have  been  the  practice  from  time  immemorial.  Yet  for  these  acts  no  ac- 
tion has  been  brought,  nor  has  any  complaint  been  made.  If  you  are  to 
presume  that  they  took  place  by  the  license  of  the  occupier  of  the  ser- 
vient tenement,  then  by  constant  user  acquiesced  in  no  easement  can  be 
acquired.  But  if  it  were  not  that  the  occupier  of  the  servient  tenement 
has  hunself  used  the  water  flowing  through  the  artificial  cut  for  irri- 
gation, no  plausible  objection  could  be  made  to  the  easement  which  the 
plaintiff  claims;  and  we  do  not  see  that  the  use  of  the  water  on  the  ser- 
vient tenement  takes  away  from  the  effect  of  the  use  of  it  for  the  do- 
minant tenement,  regard  being  had  to  the  positive  acts  done  by  the  occu- 
pier of  the  dominant  tenement  upon  the  servient  tenement  for  the  purpose 
of  enjoying  the  easement. 

*^  Great  stress  was  laid  by  the  defendant's  counsel  on  the  often-repeated 
assertion,  that  the  artificial  cut  was  made  for  a  temporary  purpose.  The 
water  flowing  through  the  cut  has,  as  far  back  as  living  memory  goes, 
and  probably  much  longer,  been  constantly  applied  to  two  purposes— the 
irrigation  of  the  meadow  on  one  side  of  the  cut,  and  the  watering  of 
the  cattle  pasturing  on  the  meadow  on  the  other  side  of  the  cut.  These 
purposes  cannot  be  considered  temporary  in  their  nature,  although  there  is 
no  certainty  that  the  meadows  may  not  at  some  remote  time  become  the 
sites  of  streets  or  squares  in  a  town.'' 

§  31.  The  l»ng  continued  permission  of  the  owner  of  the 
servient  tenement  to  the  owner  of  the  dominant  tenement,  to 
discharge  water  through  an  artificial  channel,  or  to  receive  a 
supply  through  the  servient  owner's  land,  has  been  decided 
in  the  case  of  Major  v.  ChadwickM  There  the  plaintiflTs 
complained  of  the  pollution  of  a  stream  running  to  their 
brewery.  The  defendants  traversed  the  plaintiflTs  right  to  the 
stream.  It  appeared  that  the  stream  or  water  course  claimed 
by  the  plaintiffs  flowed  from  the  mouth  of  an  adit,  or  under- 
ground passage,  in  adjoining  lands  not  belonging  to  the  plain- 
tifl&,  and  which  had  been  originally  made,  upwards  of  fifty 
years  ago,  for  the  purpose  of  clearing  the  water  from  a  certain 
mine,  by  the  owner  of  the  mine,  but  that  the  mine  had  not 
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been  worked  for  more  than  thirty  years  past;  that,  after  the 
working  was  discontinued,  the  plaintiffi  availed  themselves  of 
the  water  coming  along  this  channel  to  brew  beer,  and,  after 
clearing  the  adit  themselves,  had  for  more  than  twenty  years 
obtained  from  it  pure  water  for  that  purpose,  and  had  erected 
a  brewery  there  at  a  great  expense.  It  was  admitted,  that, 
at  the  time  when  the  adit  was  originally  made  and  the  mine 
worked,  the  water  must  have  been  unfit  for  the  uses  to  which 
the  plaintiffii  now  applied  it.  The  defendants  were  owners  of 
other  mines  (copper  mines)  and  had  lately  used  the  old  adit 
for  the  purpose  of  draining  them,  by  which  the  water  had 
again  been  made  foul  and  unfit  for  brewing.  It  was  not  shown 
that  they  were  connected  with,  or  claimed  under,  the  owners 
of  the  adit  or  mine,  or  of  the  lands  through  which  it  flowed. 
The  Judge  told  the  Juiy  that,  in  the  absence  of  custom, 
artificial  water-courses  are  not  distinguished  in  law  from  sudi 
as  are  natural;  that  the  same  rules  apply  to  them;  and 
that  twenty  years  enjoyment  might  therefore  warrant  the  Juiy 
in  finding  in  fiaivour  of  the  righi  The  Jury  found  a  verdict 
for  the  plaintiflk  A  rule  nid  for  a  new  trial  was  granted. 
Lord  Denman  said, 

"  On  the  argoment  for  a  new^  trial,  the  defendants  took  other  ground. 
They  said  that  the  artificial  nature  of  the  adit,  and  the  known  pnctioe 
of  all  the  mineral  districts,  were  strong  evidence  even  in  the  absence 
of  a  custom,  to  show  that  the  plaintiffs  enjoyment  was  not  of  right; 
because  they  must  have  known  that  the  owner  of  the  mine  had  made 
the  water- course  for  his  own  convenience,  and  had  ceased  to  work  it 
with  the  intention  of  resuming  that  work  whenever  it  suited  his  interest, 
and  with  all  the  rights  of  throwing  in  dirt  and  rubbish  which  usually 
attend  these  operations.  And  great  stress  was  laid  on  the  recent  ded* 
sion  in  the  Exchequer  of  Arkwright  v.  Gell,  where  the  Court,  placed  by 
consent  in  the  situation  of  a  Jury,  declined  to  draw  the  inference  (^  an 
exercise  by  right,  because,  they  thought  the  circumstances  would  not  have 
warranted  the  presimiption  of  a  grant.  So,  it  was  said,  the  universal 
mode  of  proceeding  in  the  mining  district  would  have  been  material  to 
show  that  the  plaintiff's  used  the  water  with  no  idea  of  having  a  right 
to  it,  but  were  merely  taking  advantage  of  the  accidental  non-user  of  the 
adit  for  such  time  as  it  happened  to  be  useful  to  them.  We  are  by  no  meaoi 
prepared  to  say  that  the  circumstances  under  which  a  water-course  has  been 
enjoyed  may  not  prove  it  to  have  been  without  right ;  or  that  a  universal 
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practice  in  the  neiglibourhodd  might  not  lead  to  fix  the  party  with  know- 
ledge that  those  who  cleared ,  a  mine  by  an  adit  notoriously  reserved  to 
themselves  the  right  of  working  the  mine  at  any  time.  Bat  this  view 
was  never  pressed  on  the  learned  Judge  on  the  trial,  the  defendants  re- 
lying on  proof  of  their  custom,  and  electing  to  stand  or  fall  by  the 
opinion  which  the  jury  might  form  upon  it.  The  point  was  properly 
raised  ;  and  the  complaint  is  not  even  that  the  verdict  was  wrong  on 
the  evidence  put  forward,  but  merely  that  the  defendants  themselves  did 
not  rest  their  case  on  such  strong  facts  as  they  might.  The  imputed 
misdirection  is,  that  the  law  of  watercourses  is  the  same  whether  natu- 
ral or  artificial.  We  think  this  was  no  misdirection,  but  clearly  right. 
The  contrary  proposition  that  a  water-course,  of  whatever  antiquity,  and 
in  whatever  degree  enjoyed  by  numerous  persons,  cannot  be  so  enjoyed 
as  to  confer  a  right  to  the  use  of  the  water,  if  proved  to  have 
been  originally  artificial,  seems  to  us  quite  indispensable.  And  the  late 
case  in  the  Exchequer  leads  to  no  such  conclusion." 

§  32.  But  put  the  case  of  the  servient  owner  attempting 
io  compel  the  dominant  owner  to  continue  his  discharge,  and 
thus  seek  to  invert  their  positions.  It  would  seem  that  the 
right  could  not  be  sustained.  In  the  case  of  Arkwright  v.  Oelli^) 
the  Court  decided  that  the  parties  receiving  water  drained 
fix)m  a  mine,  could  not  compel  the  owners  of  the  mine  to 
continue  the  discharge.     There  Lord  Abinger  said, 

"  The  Plaintiffs  in  this  case,  are  the  occupiers  of  certain  cotton  mills, 
at  Gromford,  in  the  county  of  Derby,  and  complain  of  an  illegal  diver- 
sion, by  the  defendants  of  the  water  to  which  they  were  of  right  entitled 
for  the  supply  of  their  mills.  The  defendents  by  their  pleas  deny  that 
right,  and  also  insist  that  they  have  not  been  guilty  of  any  illegal  diver- 
sion. A  special  case  was  reserved  on  the  trial,  for  the  opinion  of  the 
Court,  stating  a  great  number  of  documents  and  facts,  upon  which  the 
Court  are  not  merely  to  give  their  judgment  on  matters  of  law,  but  to 
take  the  office  of  the  juiy,  by  determining  whether  any  and  what  in- 
ferences of  fact  ought  to  be  drawn  from  the  facts  stated.  This  course 
leads  to  one  great  inconvenience,  as  it  tends  io  confound  the  rule  of  law 
with  an  inference  of  fact  only,  which  inference  might  have  been  varied  by 
a  very  slight  circumstance. 
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"From  the  facts  and  doucuments,  however,  the  case  appears  to  be 
this  : — In  the  beginning  of  the  last  century,  certain  adventurers  had  in 
part  constructed,  and  were  proceeding  to  continue  a  sough,  now  called 
the  Cromford  sough,  for  the  purpose  of  draining  a  portion  of  the  mineral 
field  in  the  wapentake  of  Wirksworth.  How  they  acquired  the  right  to 
make  that  sough  is  not  stated  ;  it  was,  however,  without  doubt,  either 
by  virtue  of  the  custom  of  mining  there  prevalent,  or  by  the  express 
license  of  the  owner  of  the  soil  through  which  it  was  made.  The  ad- 
venturers received  their  remuneration  in  the  shap»  of  a  certain  portion  of 
the  ore  raised  from  the  mines  within  the  level  lying  near  and  benefited 
by  the  sough  (technically  called,  within  the  title  of  the  sough,)  in  conse- 
quence of  an  agreement  with  the  proprietors  of  the  mines.  The  right  to 
this  Easement,  with  its  accompanying  advantages,  appears  to  have  been  the 
subject  of  sale  and  conveyance  in  that  district;  for  in  1738  the  proprie- 
tors leased  it  for  999  years  for  a  pecuniary  consideration,  with  a  reser- 
vation by  way  of  rent  of  a  part  of  the  profits.  Mr.  Arkwri^ht  under 
whom  the  plaintifiTs  claim,  and  all  whose  rights  they  may  be  assumed 
to  have  had,  by  demise  from  him,  when  the  cause  of  action  accrued, 
became,  in  1836,  the  purchaser  of  the  reversion  expectant  ou  the  detenni- 
nation  of  that  lease,  and  he  also  acquired  a  portion  of  the  interest  of  the 
lessees  by  a  conveyance  from  some  of  them.  It  does  not  appear  to  us 
that  this  circumstance  affects  the  question  between  the  parties  to  this 
suit. 

*' After  the  sough  had  been  constructed,  and  a  constant  flow  of  water 
thereby  conducted  from  the  mines,  the  late  Sir  JUckard  Arkwrigkt^  the 
father  of  Mr.  Jrkmright^  obtairied,  in  the  year  1771,  a  lease  for  eighty- 
four  years,  from  the  lord  of  the  manor  of  Cromford,  (who,  upon  the 
special  case,  is  alleged  to  have  been  the  owner  of  the  land  through  whidi 
the  Cromford  Sough  was  made,  and  also  the  owner  of  a  piece  of  land 
between  the  mouth  of  the  sough  and  the  brook  into  which  the  water 
was  conveyed,)  of  that  piece  of  land,  the  brook  and  the  '  stream  of 
water  issuing  and  coming  from  Cromford  Sough,'  with  the  right  of 
erecting  mills  on  the  piece  of  land.  In  1772,  Sir  Richard  Arkwrigkt 
ei'ected  extensive  cotton  mills  thereon,  and  in  April,  1789,  he  purchased 
that  land  and  the  fee-simple  in  the  mills  and  the  manor  of  Cromford,  in- 
cluding the  lands  through  which  the  Cromford  Sough  was  made. 

**  In  the  meantime,  another  company  of  adventurers  had  begun  to  con- 
struct another  mining  sough,  called  the  Meerbrook  Sough,  on  a  much 
lower  level  in  the  adjoining  township  of  Wirksworth.  The  defendants  re- 
present and  have  all  the  rights  of  that  company  of  adventurers,  and  must, 
like  the  proprietors  of  the  Cromford  Sough,  be  assumed  to  have   acted. 
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cither  by  virtue  of  a  mining  custom  or  by  express  license  of  the  owner 
of  the  soil,  confirmed  by  the  Cromford  inclosure  Act  in  1802,  and  also 
to  have  had  the  authority,  prior  or  subsequent,  of  the  owners  of 
the  mines  drained  by  that  sough,  and  contributing  a  certain  portion 
of  the  ore  by  way  of  recompense.  These  facts  are  not  distinctly  found, 
but  we  think  we  must  infer  that  such  was  the  case,  and  consequently 
that  the  defendants  stand  in  the  same  relation  to  the  plaintiffs  as  if  the 
owners  of  those  mines  had  themselves  with  the  consent  of  the  owner 
of  the  soil,  constructed  the  sough  for  the  purpose  of  freeing  their  mines 
from  water ;  for  whether  they  make  the  sough  themselves,  or  through 
the  Agency  of  the  adventurers,  is  immaterial.  In  1813  the  defendants, 
being  themselves  proprietors  of  mmes  drained  by  it,  extended  the  Meer- 
brook  Sough,  having  made  an  agreement  with  the  then  proprietors  of  the 
Cromford  Sough,  and  of  other  mines  unwatered  by  it,  and  which  ap* 
peared  to  have  been  then  worked  down  to  the  level  of  that  sough, 
for  the  purpose  of  regulating  their  respective  rights,  and  the  recompense 
to  be  paid  by  the  latter  to  the  former  set  of  adventurers  for  the  be- 
nefit to  be  derived  by  them  by  the  extension  of  this  sough,  and  the 
unwatering  by  means  of  it  of  a  further  portion  of  their  mineral  field 
below  the  level  of  the  former    sough. 

"  The  new  sough  was,  therefore,  constructed  by  the  consent  of  some,  if 
not  all  of  those  mine  owners  who  had  formerly  used  the  Cromford  Sough,  and  in 
part  for  their  benefit ;  and  this  circumstance  places  the  defendants  in 
the  same  position  in  respect  to  the  diversion  of  the  surplus  water,  as 
if  they  themselves  had  been  owners  of  part  of  the  mineral  field  formerly 
drained  'oy  the  Cromford  Sough,  and  were  now  proceeding  to  unwater 
a  further  portion  of  the  same  field  by  means  of  the  new  sough.  When 
the  Meerbrook  Sough  was  thus  extended,  the  water  was  found  to  flow 
into  it,  and  flood-gates  were  constructed  at  the  end,  the  closing  of  which 
prevented  the  water  from  finding  its  way  in  that  direction,  but  which, 
when  opened  let  off  the  water  which  would  otherwise  have  been  discharg- 
ed by  the  Cromford  Sough,  and  thereby  prevented  it  from  flowing  to 
the  phdntifiTs    mill. 

"  In  1825  an  arrangement  was  made  for  the  mutual  accommodation  of 
Mr.  Arkwfight  and  the  Meerbrook  Sough  proprietors,  which  was  not  to  af- 
fect their  rights,  and  which,  having  been  determined  in  1836,  left  them 
in  the  same  situation  as  if  it  had  never  been  made;  and  the  gates  be- 
ing removed,  in  order  to  carry  the  sough  further  in  that  direction,  and 
the  water  thereby  diverted  from  the  plaintiff's  mills,  the  defendants  are 
in  the  same  situation  as  if  no  flood-gates  had  been  made,  and  as  if  in 
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the  construction  of  their  sough  for  the  purpose  of  draining  another  por- 
tion of  the  mineral  field,  they  had  broken  the  natural  barrier  which  pent 
the  water  up  and  made  it  flow  through  the  Cromford  Sough,  and  so 
caused  the  water  to  pass  out  at  a  lower  level  through  the  Meabroc^ 
Sough,  and  the  question  is—whether  the  defendants  by  so  doing  are 
rendered  liable  to  an  action  at  the  suit  of  the  plaintiffs.  This  question, 
which  was  most  ekiborately  and  ably  argued  during  the  last  term,  ap- 
pears to  us,  strictly  speaking,  to  be  one  as  much  of  fact  as  of  law ;  and 
when  the  situation  of  both  parties  is  fully  understood,  does  not  appear  to 
us  to  be  one  of  much  doubt  or  difficult}'. 

"  The  stream  upon  which  the  miUs  were  constructed  was  not  a  naturri 
water-course,  to  the  advantage  of  which  flowing  in  its  natural  course 
the  possesser  of  the  land  adjoining  would  be  entitled,  according  to  the 
doctrine  laid  down  in  Mason  v.  Hill  and  in  other  cases  ;  this  was  an 
artificial  water-course,  and  the  sole  object  for  which  it  was  made  was 
to  get  rid  of  a  nuisance  to  the  mines,  and  to  enable  their  proprietors  to 
get  the  ores  which  lay  within  the  mineral  field  drained  by  it ;  aud  the 
flow  of  water  through  that  channel  was,  from  the  very  nature  of  the 
case,  of  a  temporary  character,  having  its  continuance  only  whilst  the 
convenience  of  the  mine-owners  required  it,  and  in-  the  ordinary  conrse 
it  would  most  probably  cease  when  the  mineral  ore  above  its  level  should 
have  been  exhausted. 

''  That  Sir  Richard  Arhoright  contemplated  the  discontinnance  of  this 
water-course,  (if  the  question  of  his  knowledge  in  this  state  of  things 
can  be  material,)  there  is  evidence  in  the  Case  made  in  1771,  which 
contains  a  provision  for  a  supply  from  the  river,  in  the  event  of  the 
stream  being  lessened  or  taken  away  by  the  construction  of  another 
sough:  and  also,  that  such  an  event  was  not  improbable,  appears  from 
the  clause  in  the  2nd  Cromford  Canal  Act,  30  Greo.  3,  c.  56,  s.  4. 
What,  then,  is  the  species  of  right  or  interest  which  the  proprietor  of 
the  surface  where  the  stream  issued  forth,  or  his  grantees,  would  have 
in  such  a  water-course  at  common  law,  and  independently  of  the  effect 
of  user,  under  the  recent  statute  2  &  3  Will.  4.  c.  71?  He  would 
only  have  a  right  to  use  it  for  any  purpose  to  which  it  was  applica- 
ble so  long  as  it  continued  there.  An  user  for  twenty  years,  ot  a  loi^r 
time,  would  afford  no  presumption  of  a  grant  of  the  right  to  the  water 
in  perpetuity,  for  such  a  grant  would,  in  truth,  be  neither  more  or  less 
than  an  obligation  on  the  mine-owner  not  to  work  his  mines,  by  the 
ordinary  mode  of  getting  minerals,  below  the  level  drained  by  that  sough, 
and  to  keep  the  mines  flooded  up  to  that  level,  in  (urder  to  make  the 
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flow  of  water  constant,  for  the  benefit  of  those  who  had  used  it  for 
some  profitable  purpose.  How  can  it  be  supposed  that  the  mine-owners 
could  have  meant  to  burthen  themselves  with  such  a  servitude,  so  de- 
structive to  their  interests;  and  what  is  there  to  raise  an  inference  of 
such  an  intention?  The  mine-owner  could  not  bring  any  action  against 
the  person  using  the  stream  of  water,  so  that  the  omission  to  bring  an 
action  could  afford  no  argument  in  favour  of  the  presumption  of  a  grant ; 
nor  could  he  prevent  the  enjoyment  of  that  stream  of  water  by  any  act 
of  his,  except  by  at  once  making  a  sough  at  a  lower  level,  and  thus  taking 
away  the  water  entirely — a  course  so  expensive  and  inconvenient,  that  it 
would  be  very  unreasonable,  and  a  very  improper  extension  of  the  prin- 
ciple applied  to  the  case  of  lights — to  infer  from  the  abstinence  from  such 
an  act  an  intention  to  grant  the  use  of  the  water  in  perpetuity,  as  a 
matter  of  right. 

"  Several  instances  were  put  in  the  course  of  the  argument  of  cases 
analogous  to  the  present,  in  which  it  could  not  be  contended,  for  a  mo- 
ment, that  any  right  was  acquired.  A  steam-engine  is  used  by  the 
owner  of  a  mine  to  drain  it,  and  the  water  pumped  up  flows  in  a 
channel  to  the  estate  of  the  adjoining  land-owner,  and  is  there  used  for 
agricultural  purposes  for  twenty  years.  Is  it  possible  from  the  fact  of 
such  a  user  to  presume  a  grant  by  the  owner  of  the  steam-engine  of 
the  right  to  the  water  in  perpetuity,  so  as  to  burthen  himself  and  the 
assigns  of  his  mine  with  the  obligation  to  keep  a  steam-engine  for  ever, 
for  the  benefit  of  the  land-owner?  Or  if  the  water  from  the  spout  of 
the  eaves  of  a  row  of  houses  was  to  flow  into  an  adjoining  yard,  and 
be  there  used  for  twenty  years  by  its  occupiers  for  domestic  purposes, 
could  it  be  successfully  contended,  that  the  owners  of  the  houses  had 
contracted  an  obligation  not  to  alter  their  construction  so  as  to  impair 
the  flow  of  water?  Clearly  not:  in  all,  the  nature  of  the  case  distinctly 
shows  that  no  right  is  acquired  as  against  the  owner  of  the  property 
from  which  the  course  of  water  take  its  origin;  though,  as  between  the 
first  and  any  subsequent  appropriator  of  the  water-course  itself,  such  a 
right  may  be  acquired.  And  so,  in  the  present  case.  Sir  Richard  Arkwright, 
by  the  grant  from  the  owner  of  the  surface  for  eighty-four  years,  ac- 
quired a  right  to  use  the  stream  as  against  him ;  and  if  there  had  been 
no  grant  he  would,  by  twenty  years*  user,  have  acquired  the  like  right 
as  against  such  owner ;  but  the  user  even  for  a  much  longer  period, 
whilst  the.  flow  of  water  was  going  on  for  the  convenience  of  the  mines, 
would  afford  no  presumption  of  a  grant  at  common  law  as  against  the 
owners  of  the  mines. 

**  It  remains  to  be  considered  whether    the    statute    2  &    8  Will.   4 
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C.  71,  gives  to  Mr.  ArkwrigM,  and  those  who  claim  under  him,  any 
such  right,  and  we  are  clearly  of  opinion  that  it  does  not.  The  whole 
purview  of  the  act  shows  that  it  applies  only  to  such  rights  as  would 
before  the  act  have  been  acquired  by  the  presumption  of  a  grant  from 
long  user.  The  act  expressly  requires  enjoyment  for  different  periods 
without  interruption,  and  therefore  necessarily  imports  such  an  user  as 
could  be  interrupted  by  some  one  capable  of  resisting  the  claim  ;  and 
it  also  requires  it  to  be  of  right.  But  the  use  of  the  water  in  this 
case  could  not  be  the  subject  of  an  action  at  the  suit  of  tlie  pro- 
prietors of  the  mineral  field  lying  below  the  level  of  the  Gromford  Sough, 
and  was  incapable  of  interruption  by  them  at  any  time  during  the  whole 
period  by  any  reasonable  mode ;  and  as  against  them  it  was  not  of 
right ;  they  had  no  interest  to  prevent  it ;  and  until  it  became  neces- 
sary to  drain  the  lower  part  of  the  field,  indeed  at  all  times,  \%  was 
wholly  immaterial  to  them  what  became  of  the  water,  so  long  as  their 
mines  were  freed  from  it. 

<*  We  therefore  think  that  the  plaintiffs  never  acquired  any  rigbt  to 
have  the  stream  of  water  continued  in  its  former  channel  either  by  the 
presumption  of  a  grant,  or  by  the  recent  statute,  as  against  the  ownen 
of  the  lower  level  of  the  mineral  field,  or  the  defendants  acting  by 
their  authority,   and  therefore  our  judgment  must  be  for  the   defendants." 

§  33.  On  the  subject  of  rights  to  subterranean  water  the  case 
of  Acton  V.  BlundellM  is  the  leading  case.  There  it  was  de- 
cided that  the  owner  of  land  through  which  water  flows  in 
a  subterraneous  course  has  no  right  or  interest  in  it  which 
will  enable  him  to  maintain  an  action  against  a  land-owner  who, 
in  carrying  on  mining  operations  in  his  own  land  in  the 
usual  manner,  drains  away  the  water  from  the  land  of  the 
first-mentioned  owner,  and  lays  his  well  dry,  Tindal,  C.  J- 
said  as    follows  : — 

"  The  plaintiff  below,  who  is  also  the  plaintiff  in  error,  in  his  actioii 
on  the  case,  declared  in  the  first  count  for  the  disturbance  of  his  right 
to  the  water  of  certain  underground  springs,  streams  and  watercourses^ 
which,  as  he  alleged,  ought  of  right  to  run,  flow  and  percolate  into  the 
closes  of  the  plaintiff,  for  supplying  certain  milts  with  water;  and  in 
the  second  count  for  the  draining  off  the  water  of  a  certain  spring  or 
well  of  water  in  a  certain  close  of  the  plaintiff,  by  reason  of  the  pot- 
session  of  which  close,  as  he    alleged,    he  ought    of  right  to  have  the 

(w)  12  M.  and  W.  324. 
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use,  benefit  and  enjoyment  of  the  water  of  the  said  spring  or  well  for 
the  convenient  use  of  his  close.  The  defendants  by  their  pleas  tra- 
versed the  rights  in  the  manner  alleged  in  those  counts  respective- 
ly. At  the  trial  the  plaintiff  proved,  that,  within  twenty  years  be- 
fore the  commencement  of  the  suit,  viz.  in  the  latter  end  of  1821  a 
former  and  owner  and  occupier  of  certain  land  and  a  cotton-mill,  now 
belonging  to  the  plaintiff,  had  sunk  and  made  in  such  land  a  well 
for  raising  water  for  the  working  of  the  mill ;  and  that  the  defendants, 
in  the  year  1837,  had  sunk  a  coal-pit  in  the  land  of  one  of  the  de- 
fendants at  about  three-quarters  of  a  mile  from  the  plaintiff's  well,  and 
about  three  years  after  sunk  a  second  at  a  somewhat  less  distance  ;  the 
consequence  of  which  sinkings  was,  that,  by  the  first,  the  supply  of 
water  was  considerably  diminished,  and  by  the  second  was  rendered  altoge- 
ther insufficient  for  the  purposes  of  the  mill.  The  learned  judge  before 
whom  the  cause  was  tried  directed  the  jury,  that,  if  the  defendants  had 
proceeded  and  acted  in  the  usual  and  proper  manner  on  the  land,  for 
the  purpose  of  working  and  winning  a  coal-mine  therein,  they  might  law- 
fully do  so,  and  that  the  plaintiff's  evidence  was  not  sufficient  to  sup- 
port the  allegations  in  his  declaration  as  traversed  by  the  second  and  third 
pleas.  Against  this  direction  of  the  judge  the  counsel  for  the  plaintiff 
tendered  the  bill  of  exceptions  which  has  been  argued  before  us.  And 
after  hearing  such  argument,  and  consideration  of  the  case,  we  are  of 
opinion  that  the  direction  of  the  learned  judge  was  correct  in  point  of  law. 

''  The  question  argued  before  us  has  been  in  substance  this  :  whether 
the  right  to  the  eiyoyment  of  an  underground  spring,  or  of  a  well  sup- 
plied by  such  underground  spring,  is  governed  by  the  same  rule  of  law 
as  that  which  applies  to,  and  regulates,  a  water-course  flowing  on  the 
surface. 

"  The  rule  of  law  which  governs  the  enjoyment  of  a  stream  flowing  in  its 
natural  course  over  the  surface  of  land  belonging  to  different  proprietors 
is  well  established ;  each  proprietor  of  the  land  has  a  right  to  the  advan- 
tage of  the  stream  flowing  in  its  natural  course  over  his  land  to  use  the  same 
as  he  pleases,  for  any  purposes  of  his  own,  not  inconsistent  with  a  similar 
right  in  the  proprietors  of  the  land  above  or  below ;  so  that,  neither  can 
any  proprietor  above  diminish  the  quantity  or  iiyure  the  quality  of  the  water 
which  would  otherwise  naturally  descend,  nor  can  any  proprietor  below  throw 
back  the  water  without  the  license  or  the  grant  of  the  proprietor  above. 
The  law  is  laid  down  in  those  precise  terms  by  the  Court  of  Eang's 
Bench  in  the  case  of  Mason  v.  Hill,  and  substantially  is  declared  by 
the  Vice-Chancellor  in  the  case  of  JFrighi  v.  Howard,  and  such  we  con- 
sider a  correct  exposition   of    the  law.     And  if  the  right  to  the    cnjoy- 
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ment  of  underground  springs,  or  to  a  well  supplied  thereby,  is  to  be 
governed  by  the  same  law,  then  undoubtedly  the  defendants  could  not 
justify  the  sinking  of  the  coal-pits,  and  the  durection  given  by  the  learned 
judge  would  be  wrong. 

"  But  we  think,  on  considering  the  grounds  and  origin  of  the  law 
which  is  held  to  govern  running  streams,  the  consequences  whi(^  would 
result  if  the  same  law  is  made  applicable  to  springs  beneath  the  surface, 
and,  lastly,  the  authorities  to  be  found  in  the  books,  so  far  as  any  in- 
ference can  be  drawn  from  them  bearing  on  the  point  now  under  dis- 
cussion, that  there  is  a  marked  and  substantial  difference  between  the 
two  cases,  and  that  tiiey  are  not  to  be  governed  by  the  same  rule  of 
kw. 

**  The  ground  and  origin  of  the  law  which  governs  streams  running  in 
their  natural  course  would  seem  to  be  this,  that  the  right  enjoyed  by 
the  several  proprietors  of  the  lands  over  which  they  flow  is,  And  always 
has  been,  public  and  notorious  :  that  the  enjoyment  has  been  long  contin- 
ued— in  ordinary  cases,  indeed,  time  out  of  mind — and  uninterrupted ; 
each  man  knowing  what  he  receives  and  what  has  always  been  received 
from  the  higher  lands,  and  what  he  transmits  and  what  has  always  been 
transmitted  to  the  lower.  The  rule,  therefore,  either  assumes  for  its 
foundation  the  implied  assent  and  agreement  of  the  proprietors  of  the 
different  lands  from  all  ages,  or  perhaps  it  may  be  considered  as  a 
rule  of  positive  law,  (which  could  seem  to  be  the  opinion  of  Fleta  and 
of  Elackstone,  the  origin  of  which  is  lost  by  the  progress  of  time  *, 
or  it  may  not  be  unfitly  treated  as  laid  down  by  Mr.  Justice  Slory, 
in  his  judgment  in  tlie  case  of  TyW  v.  Wilkimon^  in  the  Courts  of  the 
United  States,  as  '  an  incident  to  the  land  ;  and  that  whoever  seeks  to 
found  an  exclusive  use  must  establish  a  rightful  appropriation  in  some 
manner  known  and  admitted  by  the  law.*  But  in  the  case  of  a  well 
sunk  by  a  proprietor  in  his  own  land,  the  water  which  feeds  it  from 
a  neighbouring  soil  does  not  flow  openly  in  the  sight  of  the  neighbour- 
ing proprietor,  but  through  the  hidden  veins  of  the  earth  beneath  its 
surface  ;  no  man  can  tell  what  changes  these  underground  sources  have 
undergone  in  the  progress  of  time  ;  it  may  well  be,  that  it  is  only 
yesterday's  date,  that  they  first  took  the  course  and  direction  which 
enabled  them  to  supply  the  well  :  again,  no  proprietor  knows 
what  portion  of  water  is  taken  from  beneath  his  own  soil;  how  much 
be  gives  originally,  or  how  much  he  transmits  only,  or  how  much  he 
receives:  on  the  contrarj',  until  the  well  is  sunk,  and  the  water  collected 
by  draining  into  it,  there  cannot  properly  be  said,  with  reference 
to  the  well,   to   be  any   flow  of  watoi*  ut  all.     In  the  case,   therefore,  of 
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the  well,  there  caa  be  ground  for  implying  any  mutual  consent  or  agree- 
ment, for  ^es  past,  between  the  owners  of  the  several  lands  beneath 
which  the  underground  springs  may  exist,  which  is  one  of  the  founda- 
tions on  which  the  law  as  to  running  streams  is  supposed  to  be  built; 
nor,  for  the  same  reason,  can  any  trace  of  a  positive  law  be  inferretl 
fron>  long-continued  acquiescence  and  submission,  whilst  the  very  existence 
of  the  underground  springs  or  of  the  well  may  be  unknown  to  the  pro- 
prietors of  the  soil. 

**^But  the  difference  between  the  two  cases  with  respect  to  the  conse- 
quences, if  the  same  law  is  to  be  applied  to  both,  is  still  more  ap- 
jwrent.  In  the  case  of  the  running  stream,  the  owner  of  the  soil  merely 
transmits  the  water  over  its  surface:  he  receives  as  much  from  his  higher 
neighbour  as  he  sends  down  to  his  neighbour  below:  he  is  neither  better 
nor  worse:  the  level  of  the  water  remains  the  same.  But  if  the  man 
who  sinks  the  well  in  his  own  land  can  acquire  by  that  act  an  abso- 
lute and  indefeasible  right  to  the  water  that  collects  in  it,  he  has  the 
power  of  preventing  his  neighbour  from  making  any  use  of  the  spring 
in  bis  own  soil  which  shall  interfere  with  the  enjoyment  of  the  well. 
He  has  the  power,  still  further,  of  debarring  the  owner  of  the  land 
in  which  the  spring  is  first  found,  or  through  which  it  is  transmitted, 
from  draining  his  land  for  the  proper  cultivation  of  the  soil ;  and  thus, 
by  an  act  which  is  voluntary  on  his  part,  and  which  may  be  en- 
tirely unsuspected  by  his  neighbour,  he  may  impose  on  such  neighbour 
the  necessity  of  bearing  a  heavy  expense,  if  the  latter  has  erected  machi- 
nery for  the  purpose  of  mining,  and  discovers,  when  too  late,  that  the 
appropriation  of  the  water  has  already  been  made.  Further,  the  advan- 
tage on  one  side,  and  the  detriment  to  the  other,  may  bear  no  propor- 
tion. The  well  may  be  sunk  to  supply  a  cottage,  or  a  drinking  place 
for  cattle ;  whilst  the  owner  of  the  adjoining  land  may  be  prevented 
from  winning  metals  and  minerals  of  inestimable  value.  And,  lastly,  there 
is  no  limit  of  space  within  which  the  claim  of  right  to  an  underground 
spring  can  be  confined  ;  in  the  present  case,  the  nearest  coal-pit  is  at 
the  distance  of  half  a  mile  from  the  well,  it  is  obvious  the  law  must 
equally  apply  if  there  is  an  interval  of  many  miles. 

"  Considering,  thereof,  the  state  of  circumstances  upon  which  the  law 
is  grounded  in  the  one  case  to  be  entirely  dissimilar  from  those  which 
exist  in  the  other;  and  that  the  application  of  the  same  rule  to  both 
would  lead,  in  many  cases,  to  consequences  at  once  unreasonable  and 
uiyust ;  we  feel  ourselves  warranted  in  holding,  upon  principle,  that  the 
case  now  under  discussion  does  not  fall  within  the  rule  which  obtains  as  to 
surface  streams,  nor  is  it  to  be  governed  by  analogy  therewith* 
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**  No  case  has  been  cited  on  either  side  bearing  directly  on  the  sub- 
ject in  dispute.  The  case  of  Cooper  v.  Barber,  which  approaches  the 
nearest  to  it,  seems  to  make  against  the  proposition  contended  for  by 
the  plaintiff.  In  that  case  the  defendant  had  for  many  years  penned 
back  a  stream  for  the  purpose  of  irrigation,  in  consequence  of  which 
the  water  had  percolated  through  a  porous  and  grayely  schI  into  the 
-plaintiff's  land;  but  as  this  percolation  had  been  insensible,  and  un- 
known by  the  plaintiff  until  the  land  was  applied  for  building  purposes, 
the  Court  held,  that  the  defendant  had  gained  no  right  thereby,  so  as 
to  justify  its  continuance.  The  case  of  Partridge  ▼.  Scott  is  an  autho- 
rity to  show,  that  a  man,  by  building  a  house  on  the  extremity  of  his 
own  land,  does  not  thereby  acquire  any  right  of  Easement,  for  support 
or  otherwise,  over  the  adjoining  land  of  his  neighbour.  It  is  said  ia 
that  case,  ^he  has  no  right  to  load  his  own  soil,  so  as  to  make  it  re- 
quire the  support  of  that  of  his  neighbour,  unless  he  has  some  grant  to 
that  effect.'  It  must  follow,  by  parity  of  reason  that,  if  he  digs  a  well 
in  his  own  land  so  close  to  the  soil  of  his  neighbour,  as  to  rsquire  the 
support  of  a  rib  of  clay  or  of  stone  in  his  neighbour's  land  to  retain  the 
water  in  the  well,  no  action  would  lie  against  the  owner  of  the  adjaceot 
land  for  digging  away  such  day  or  stone,  which  is  his  own  property, 
and  thereby  letting  out  the  water ;  and  it  would  seem  to  make  no  dif- 
ference as  to  the  legal  rights  of  the  parties,  if  the  well  stands  some  distance 
within  the  plaintiff's  boundary,  and  the  digging  by  the  defendant,  which 
occasions  the  water  to  flow  from  the  well,  is  some  distance  within  the 
defendant's  boundary ;  which  is,  in  substance,  the  very  case  before  us. 

"  The  Boman  law  forms  no  rule,  binding  in  itself,  upon  the  subjects 
of  these  realms ;  but,  in  deciding  a  case  upon  principle,  where  no  direct 
authority  can  be  cited  from  our  books,  it  affords  no  small  evidence  of 
the  soundness  of  the  conclusion  at  which  we  have  arrived,  if  it  proves 
to  be  supported  by  that  law,  the  fruit  of  the  researches  of  the  most 
learned  men,  the  collective  wisdom  of  ages  and  the  ground  work  of  the 
municipal  law  of  most  of  the  countries  in  Europe. 

''  The  authority  of  one  at  least  of  the  learned  Roman  lawyers  appears 
decisive  upon  the  point  in  favour  of  the  defendants ;  of  some  others  the 
opinion  is  expressed  with  more  obscurity.  In  the  Digest,  lib.  89,  tit.  8, 
Be  aqua  et  aqua  pluvia  arcanda,  s.  12,  '  Denique  Marcellus  seridii,  eum 
eo,  qui  in  suo  fodiens,  vicini  fontem  avertil,  nihU  potse  agi,  nee  de  doU 
actionem :  et  sani  non  debet  habere ;  ei  non  animo  vicini  nocendi,  sed  4mm9 
agrum  meliorem  faciejidi,  id  fecit,' 

"  It  is  scarcely  necessary  to  say,  that  we  intimate  no  opinion  whatever 
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as  to  what  might  be  the  rule  of  law,  if  there  had  been  an  uninterrupted 
user  of  the  right  for  more  than  the  last  twenty  years ;  but,  con- 
fining ourselves  strictly  to  the  facts  stated  in  the  bill  of  exceptions,  we 
think  the  present  case,  for  the  reasons  above  given,  is  not  to  be  go- 
Tcmed  by  the  law  which  applies  to  rivers  and  flowing  streams,  but 
that  it  rather  falls  within  that  principle,  which  gives  to  the  owner  of  the 
soil  all  that  Ues  beneath  his  surface ;  that  the  land  immediately  below 
is  his  property,  whether  it  is  solid  rock,  or  porous  ground,  or  venous 
earth,  or  part  soil,  part  water ;  that  the  person  who  owns  the  surface 
may  dig  therein,  and  apply  all  that  is  there  found  to  his  own  purposes 
at  his  free  will  and  pleasure  ;  and  that  if,  in  the  exercise  of  such  right, 
he  intercepts  or  drains  off  the  water  collected  from  underground  springs 
in  his  neighbour's  well,  this  inconvenience  to  his  neighbour  falls  within 
the  description  of  damnum  absque  injuria^  which  caxmot  become  the  ground 
of  an  action. 

*'  We  think,  therefore,  the  direction  given  by  the  learned  judge  at  the 
trial  was  correct,  and  that  the  judgment  already  given  for  the  defendants 
in  the  court  below  must  be  affirmed.     Judgment  affirmed." 

§  34.  The  rights  of  riparian  possessors  of  lakes  or  tanks 
have  lately  been  considered.  The  leading  case  is  that  of  McTiziea 
V.  MacdonaldX^) 

Where  two  persons  are  joint  owners  of  a  lake,  with  a  com- 
mon right  of  sailing,  fishing,  floating  timber,  &a,  such  right 
is  held  to  be  not  indivisible,  and  IFat  either  of  such  persons  may- 
alien  the  whole  or  any  portion  of  his  right,  even  where  it  was 
merely  appurtenant  to  the  land,  prbviSed  that  such  alienation 
does  not  deprive  the  co-owner  "^o?  the  full  enjoyment  of  his 
moiety;  and  a  co-owner  may  maintain  an  action  for  the  regu- 
lation of  his  enjoyment,  dS*  he  could  if  £here  had  been  no 
alienation. 

§  35.  The  light  of  free  access  of  wind  to  a  wind-mill  was 
considered  in  the  recent  case  of  Wehh  v.  BirdM  There  Erie, 
C.   J.   said, 

'^  This  is  a  case  of  novelty  so  far  as  the  decisions  to  be  found  in 
the  books  go;  but  on  the  whole,  my  opinion  is,  that  the  defendants 
are  entitled  to  succeed.     The  claim  is  made  by  the  plaintiff,  to  enforce 

(«)  20  Jur.  p.  576.  (y)  9.   W.  R.  p.   899. 
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on  the  defendants  a  servitude  of  allowing  wind  to  pass  to  fais  wiudmiH, 
they  having  built  a  school-house  twenty  yards  distant.     Now,  there    are 
three  ways  by  which  a   servitude  can    be    acquired —that  is    to  say,  by 
prescription,  by  grant,   or  by  statute.     Now,    in    the    present    case,  the 
plaintiff  cannot  rely  on  prescription,  nor  on  grant.     He  must,  therefore, 
rely  on  the  statute,  if    he  can   succeed.     The   2nd  section  of  the    Pre- 
scription Act  enacts,   *  That  no  claim  which  may  be  lawfully  made  at  the 
common  law,   by  custom,   prescription,    or    grant,    to    any  way    or  other 
easement,  or  to  any  watercourse,  or  the  use  of  any  water  to  be  enjoyed 
or  derived  upon,  over,   or  from  any  land   or  water  of,    &c.,    when  suck 
way  or  other  matter    as  herein  last  before  mentioned,    shall    have  been 
actually  enjoyed  by  any  person  claiming  right  thereto,   without    interrup- 
tion for  the  full  period  of  twenty  years,  shall  be  defeated  or  destroyed 
by  showing  only  that   such  way  or  other  matter    was    first    enjoyed  at 
any  time  prior  to  such  period   of  twenty  years,'  &c.    The  question,  then 
is  whether  this  claim  is  within    that    section.     It    appears    to    me    that 
that  section  is  not  intended  to  apply  to  every  sort  of  enjoyment  which 
goes  by  the  name  of  easement,   but  to  apply  only  to    those    easements 
which  can  be  •  enjoyed  or  derived  upon,  over,   or  from    any   land,'  &c. 
Here  the  claim  is  for  wind  to  the  plamtiffs  mill;   and    it    appears  to 
me  that  the  Legislature  in  framing  the  section    never    intended    to  in- 
clude  such  a  right  as  is  here  claimed.     I  am  at  a    loss    to    say    what 
could  be  an   interruption  of  access  of  wind  to  a    windmill,   which  turns 
necessarily  to  every  point  of  the  compass.     It  is  not  like  the  interrup- 
tion of  a  way,   or  that  of  lights;   the  former  of  which  may  be  effected 
by  a  gate,  and  the  latter  by  boards.     The  statute  means  easements  upon 
the  surface  of  land  capable  of  being  interrupted.     I  am  strengthened  in 
this  view  by  the  8rd   section  of  the  statute,    which    says,    '  that  when 
the  access  and  use  of  Ught  to    and    for    any    dweUing-house,   &c.»  shall 
have  been  actually   enjoyed  therewith  for  the  full  period  of  twenty  years, 
without  interruption,  the  right  thereto  shall  be  deemed  absolute  and  inde- 
feasible,'  &c.     It  is  dear    that    the    Legislature    thought    the  passage  of 
light  different  from  the  other  easements,  therefore   they   provided  for  it, 
by  a  separate  section.    There  is  a  strong  analogy  between  light  and  air, 
and  wind  is  air.     If  the  Legislature    had    intended    the    statute  should 
extend  to  wind,  they  would  have  specially  provided  for  it,  as  they  have 
done  in  the  case  of  light;  and  as  they  have  not    done    so,    the  right 
here  claimed   cannot    be    maintained.     There  are   no  %ases   for    centuxies 
back  in  which  such  a  daim  has  been  made,  and  that  alone  is  a  strong 
inference  against  the  ground  of  this  action.    It  is  true    that    th^e  axe 
two  old  cases  mentioned  in  Kolle's  Abridgment,  which  might  lend  some 
countenance  to  such  a  claim;  but  they  are  very  short  and    insnffident 
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notes.  No  particulars  are  given  by  wMch  it  can  be  seen  on  what 
ground  the  decisions  were  given.  It  may  be  that  they  were  claims  by 
prescription;  or,  that  the  owners  of  the  mills  owed  suit  and  service. 
There  is  no  authority  for  this  claim,  and  analogy  is  against  it.  I  think 
the  establishing  of  such  a  right  in  the  owner  of  a  windmill  would  be 
a  most  formidable  prohibition  on  the  owners  of  surrounding  properties, 
especially  so  in  large  towns  where  land  is  valuable;  then,  if  a  man 
might  not  build  within  a  radius  of  twenty-five  yards,  most  serious  in- 
jury might  be  inflicted.  "For  these  reasons  I  am  of  opinion  that  the 
defendants  are  entitled  to  judgment." 

§  36.  The  right  to  the  enjoyment  of  light  and  air  inherent 
in  property  seems  to  be  limited  to  that  which  falls  perpendi- 
cularly upon  the  land.  Cujus  est  solum,  ejus  est  usque  ad  codwm 
et  ad  inferos.  The  light  to  enjoy  light  and  air  in  a  lateral 
direction  is  an  Easement.  Where  light  and  air  have  been  received 
for  twenty  years  through  a  window,  it  is  an  "  ancient  window," 
and  the  owner  of  the  adjoining  premises  cannot  diminish  the 
amount  received. 

§  37.  But  the  right  does  not  extend  to  an  Easement  of  pros- 
pect  ;  and  therefore  in  Atty.  General  y.  Doughty yi"^)  Lord  Hard- 
wick  refused  to  restrain  the  defendants  from  proceeding  with 
certain  buildings  which  would  interfere  with  the  prospect  fi*om 
Gray*s  Inn   Gardens. 

§  38.  Nor  will  an  alteration  in  the  character  of  the  domi- 
nant tenement  give  the  possessor  a  right  to  increased  light. 
Thus  when  a  building,  long  used  as  a  malt-house,  was  con- 
verted into  a  dwelling,   Macdonald,  C.  B.   said, 

"  It  was  not  enough  that  the  windows  were,  to  a  certain  degree, 
darkened  by  the  wall  which  the  defendant  had  erected  on  his  own 
ground,  the  house  was  entitled  to  the  degree  of  light  necessary  for  a 
Bialt- house,  not  lor  a  dwelling-house  ;  the  converting  it  from  the  one 
into  the  other  could  not  affect  the  rights  of  the  owners  of  the  adjoin- 
itig  ground.  No  man  could,  by  any  act  of  his  own,  suddenly  impose  a 
new  restriction  on  his  neighbour.  This  house  had  for  twenty  years  enjoy- 
ed light  sufficient  for  a  malt-house,  and  up  to  this  extent,  and  no  further, 
the  plaintiff's   could   si  ill  require    that    light  should     be   admitted    to  it ; 

(?)  2  Ves.  Sr.  452. 


520  ALTEBATION  OF  TENEMENT. 

the  question,  therefore,  was,  whether,  if  it  still  remained  in  the  eondi« 
tion  of  a  malt-house,  a  proper  degree  of  light,  for  the  purpose  of 
making  malt  was  now  prevented  from  entering  it  by  reason  of  the  wall 
which  the  defendant  had  erected." 

So  in  the  recent  case  of  Cooper  v.  HvhbvAik.^fl)  it  was  held 
that  a  person  who  has  the  right  to  light  and  air  over  t^e 
land  of  another  cannot  alter  the  size  or  position  of  his  win- 
dows so  as  materially  to  prejudice  the  neighbouring  owner  over 
whose  land  he  has  the  easement.  And  Sir  John  RoraiUy, 
M.   R,  said, 

"  The  principle  upon  which  they  all  proceed  appears  to  be  this : — A 
person  opens  a  window,  letting  in  light  and  air,  over  the  land  of  his 
neighbour;  and  after  an  uninterrupted  enjoyment  for  twenty  years  he 
acquires  an  absolute  right  to  that  easement  over  his  neighbour's  land; 
and,  as  in  the  case  of  a  footpath  or  carriage-road,  the  law  presumes  a 
grant  of  the  easement.  But  the  easement  which  he  has  thus  acquired 
cannot  be  enlarged  by  any  act  of  his;  it  is  limited,  in  the  case  of  a 
footpath,  to  a  footpath,  and  he  cannot  turn  it  into  a  carriage-road ;  and  in 
the  case  of  a  window  or  right  of  light,  the  easement  must  be  confined, 
substantially,  to  that  which  he  has  already  got ;  he  cannot  afterwards 
make  it  a  much  larger  and  more  important  right.  For  instance,  if  a 
man  opens  a  window,  and  obtains  a  right  to  light  and  air  through  that 
window  over  his  neighbour's  land,  he  cannot  by  reason  of  such  ease- 
ment open  another  window  ten  feet  distant,  and  claim  an  easement  in 
respect  of  that  window  also;  and  accordingly  what  appears  to  me  to 
be  the  principle  of  all  the  cases  referred  to  by  the  Lord  Chief  JusUoe 
in  Eenshaio  v.  Bean  is  this,  to  use  the  words  of  the  Chief  Justice, 
*  whether  the  alteration  is  material  or  not.'  It  is  very  important  to 
observe — and  upon  this  I  wish  particularly  to  state  what  my  view  is— 
what  is  meant  by  the  word  'material.'  No  doubt  every  alteration  is 
'material'  to  the  person  who  makes  it,  otherwise  he  would  not  make 
it;  but,  as  I  understand  it,  the  question  is,  whether  the  alteration  is 
material  to  the  person  over  whose  land  the  easement  is ;  that  is, 
whether  he  is  prejudiced — whether  the  enjoyment  of  his  property  is  to 
any  extent  diminished  by  reason  of  the  alteration  made  in  the  lights. 
For  it  is  quite  clear  that  an  alteration  may  be  made  without  'mate- 
rially' prejudicing    the    person    over    whose    property    the    easement  is. 


(a)  7  Jut.  n.  s.  p.  457. 
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Suppose  a  man  has    four  windows,    nil    close    to  one    another,  looking 
over  another  man's  land,  and    in    the    centre,  between    these    four,  he 
opens  another  window,   it    is    difficult    to  see  in   what  way    that   could 
prejudice    the    persons  over    whose    land  it    looks ;   and  if    any  wrong 
whatever  is  done,  it  is,  to  use  an  expression  which  is  sometimes  made 
use    of  in    the  books,   a   '  damnum    absque    injurid,*    Accordingly  in  all 
these  cases  I  should  consider  whether,  in  fact,  the  land  over  which  the 
easement  is  ei\joyed  is  in  any  degree  prejudicially  affected  by  the  alter- 
ation.    So  regarding  it  in  this  case,   I  am  of   opinion  that  no  material 
damage  is  done  by  the  alteration  in  the  position  of   the  windows,   and 
that  the    rights  of    the  owner  of    the  adjoining    land    are  not  one  jot 
prejudicially  affected  thereby.     With  respect  to  the  addition  of  the  upper 
story,  the  question    arises    which  was    raised  in  Benskato  v.   Bean,  and 
on  that  two  points  arise— first,   whether  the  defendant  had  any  right  to 
build  the  upper  story  at  all,   by  reason  of    there    having  been  formerly 
a  story   with  dormer  windows;  or,   secondly,  if    he  had  no  such  right, 
whether  the  owner  of  the  adjoming  land    could  not  stop   up  those  win« 
dows.    Suppose  this  case  : — A  person  opens  four  windows,   two  on  each 
story,  in  a  wall  looking  over  the  land  of  his   neighbour,  and    then  he 
opens    two  windows    higher  up.     The    owner  of    the  adjoining  land  is 
entitled  to  stop  these  windows ;  but  how  can  he  do  so  ?     He  cannot  stop 
the  other    four  windows;    he  must  erect    something  for  the    purpose  of 
stopping   the  last    two    windows,  without  interrupting  the  right  acquired 
to  the  other  four;  and  that,  in  my  opinion,  is  the  limit  of  his  rights, 
and  the  limit  of    what  he  is  entitled  to.     With  respect  to   the  case  of 
WiUon  V.  Toumend,  that  case  is  very  materially  affected  by  the  circum- 
stance that  the  order  was  made  upon  an  interlocutory    application,  and 
not  upon  the  hearing  of  the  cause.     If  that  case  had  come  before   me 
upon  the  hearing  of  the  cause,  and  I  was  of  opinion,  acting  as  a  jury, 
that  the   alteration  had  materially  affected  the  interest  of    the  adjoining 
owner,  I  should  not  on  that  account  have    refused  the  injunction   sim- 
pliciter,   but  I  should  have  adopted  this   course — I  should  have  said  to 
the  plaintiff,   'Will    you  submit  to    an  order    compelling  you  to  restore 
the  property  to  what  it  was  previously?     If  so,  I  will  make  an  order 
accordingly,  and  thereupon  direct  an  injunction  to  prevent  the  old  lights, 
which    you  are    entitled    to,  from  being    obscured,    or    the   air    cut  off 
from  entering    your    premises  by    those    apertures.'     That,  I   apprehend, 
would  be  fully  in  accordance  with  Eenshaw  v.  Bean;  in  fact,  it  would, 
be  following  that  decision,  which    says,   *  If  you  restore  the  windows  to 
the  state   in  which  they  were    before,  when  they    are  in    that   restored 
condition  you  are  entitled  to    the  light    and  air    which    you  previously 
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had.'  Accordingly,  if  I  thought  that  the  iEdteration  made  l^  the  pinit* 
tiffs  materially  affected  the  lights  of  the  defefidant,  I  should,  the  plains 
tiffs  submittiDg  to  it,  have  made  an  order  which  the  defeadant  could 
have  enforced,  and  not  a  mere  undertaking,  for  restoring  the  windows 
to  their  original  situation,  and  have  granted  an  injunction  in  »  ■»&- 
datory  form,  restraining  the  defendant  from  premitting  the  light  and 
air  to  be  interrupted  which  formerly  came  to  those  windowB.*'M 

And  in  Davis  v.  MarahaJlifi)  where  the  owner  of  ancient 
lights  puts  in  new  lights,  the  owner  of  the  adjoining  hmd  has 
a  right  to  obstruct  the  new  lights,  and,  if  it  is  necessary  for 
that  purpose,  even  to  obstruct  the  old  lights. 

And  Sir  R.  T.  Kind&raley,  V.  C.  said, 

'*  It  appears  to  me  that  it  is  a  perfectly  sound  and  well-established 
principle,  that  if  a  party  has  ancient  lights,  which  he  is  entitled  to  have 
protected  against  being  blocked  up,  or  against  the  light  from  them  beiag 
impeded  in  any  way  by  a  neighbour,  who  has  property  immediatdy  con- 
tiguous— if  that  party,  having  those  ancient  lights,  puts  new  lights  into 
his  building  on  the  same  side  of  the  building,  he  has,  of  course,  no 
right  to  treat  those  new  lights  as  ancient  lights,  or  to  have  any  pro- 
tection, upon'  the  footing  of  ancient  lights,  in  respect  of  them  ;  and  a 
party  who  has  contiguous  land  has  the  right  to  build  up  any  build- 
ing which  will  have  the  effect  of  blocking  the  light  from  those  new 
lights,  even  though,  in  the  so  doing,  he  necessarily  interferes  with  the 
light  coming  through  the  ancient  lights  ;  and  that  for  the  best  of  all 
reasons,  because,  if  it  were  not  so,  if  he  were  not  entitled  to  do  that, 
the  party  making  those  new  lights  would,  in  the  lapse  of  a  certain  num- 
ber of  years,  have  acquired  a  right,  which  he  never  possessed  before,  to 
treat  these  new  lights  as  ancient  lights.  The  party  against  whom  the 
easement,  if  I  may  call  it  so,  is  insisted  on,  has  a  right  to  say  that, 
at  all  events,  no  new  easement  shall  be  acquired  against  him." 

§  39.-  Rights  of  Way  are  of  various  kinds.  They  are  ne- 
cessarily intermit^nt ;  since  no  one  can  be  at  all  times  on  the 
road.  They  may  be  limited  to  particular  kinds  of  passage: 
as  carriage-ways,  borae-ways,  foot  passenger  ways,  cattle  tracta* 


(b)  See  1.   H  &  N.  91(J.   7.   Jur.  926.  <c)  7  Jur.  n.  s.  p.  720. 

*  The  Roman    Law  recognized  the  Iter,  or  foot-way;    actus,  or  foot  and  hont 
way :  via  or  aditus,  or  carriage  way,   including  the  other  two* 
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They  may  be  for  particular  qualities  of  goods,  as  for  coals,  or 
all  articles  but  coals.  They  may  be  limited  to  particular  sea- 
sons or  occasions ;  as  to  cross  fields  after  crops  are  cut ;  or 
to  go  to  church,  or  market,  on  particular  days.  Though  the 
rule  omne  magus  content  in  ae  rmnus  is  not  inapplicable,  and 
a  carriage  way  may  include  a  horse  or  foot  passenger  way,  as 
the  via  or  aditua  of  the  Romans,  and  our  own  high- way;  yet 
it  will  be  for  the  judge  to  determine  in  each  case  the  extent 
of  the  particular  rights ;.  for  though  a  man  may  be  presumed 
to  have  permitted  or  granted  a  right  of  way  to  one  class,  it 
by  no  means  follows  that  this  includes  any  other.  Thus,  a 
right  to  drive  sheep  does  not  necessarily  imply  a  right  to 
drive  homed  cattle;  nor  a  right  to  drive  unloaded,  a  right 
to  drive  loaded  animals:  for  ihe  consequences  of  the  latter 
might  be  &r  more  bmrthensome ;  since  the  ownei*  of  the  way 
might  be  prevented  planting,  or  be  obliged  to  lop  his  trees  to 
permit  the  passage  of  loaded,  where  he  would  not  for  tmloaded 
animals.  Put  the  case  in  this  country,  of  a  right  or  way  for 
loaded  elephants  and  ounels.  So  the  Roman  Law  did  not 
allow  a  foot-passenger  to  cany  a  pole  ot  spear  upright,  QvAdam 
nee  hastam  rectmn,  ei  ferre  licere;  quia  neque  euTidi  neque 
agendi  grcUid  id  faceret;  et  possimt  fructus  eo  niodo  loediX^ 

§  40.  The  leading  case  is  Ballard  v.  Dyaon^^)  which  was  an 
action  of  replevin.  The  defendant  avowed  taking  a  heifer  damage- 
feasant,  and  issue  was  joined  upon  a  plea  in  bar  of  '  a  right 
of  way  to  pass  and  repass  with  cattle  from  a  public  street, 
tiirough  and  along  a  certain  }^ard  and  way  adjoining  to  the  said 
place,  in  which,  &c.,  towards  and  unto  certain  premises  in  the. 
plaintifib  occupation  as  appurtenant  thereon.  On  the  trial  it 
appeared,  that  the  plaintiffs  building  had  anciently  been  a  bam, 
but  had  iK)t  been  used  as  such  for  a  great  many  years  ;  that 
tiie  folding  doors  of  it  opened  not  ta  the  plaintiff's  yard,  but 
to  a  hi^way;  for  many  years  it  had  been  converted  to  tJhe 
purposes^  of  a  stable  ;  the  last  preceding  occupier,  who  was 
a  pork  butcher,  had  used  it  as  a  slaughter-house  for  slaugh-^ 
tedng  his  hogs  ;  and  the  present  occupier,  who  was  a  butch- 

(d)  7  do  Re :  inwt.  W  1  Taimt.  n9. 
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er,  used  it  as  a  slaughter-house  for  slaughtering  oxen.  The 
yard  in  question,  along  which  the  right  of  way  to  these  pre- 
mises was  claimed,  was  a  narrow  passage,  bounded  by  a  row 
of  houses  on  each  side,  the  doors  of  which  opened  into 
it :  when  a  cart  and  horse  was  driven  through  it,  the  foot 
passengers  could  not  pass  the  carriage,  but  were  compelled,  on 
account  of  the  narrowness,  to  retreat  into  the  houses;  and 
they  would  be  exposed  to  considerable  danger  if  they  were 
to  meet  homed  cattle  driven  thix)ugh  it  It  was  in  evidence 
that  the  preceding  .occupier  had  been  accustomed  to  drive  fat 
hogs  that  way  to  his  slaughter-house ;  and  that  the  plaintiff 
had  been  accustomed  to  drive  a  cart,  the  only  carriage  which 
he  possessed,  usually  drawn  by  a  horse,  but  in  one  or  two 
instances  by  an  ox,  along  this  passage  to  this  bam,  where 
he  kept  his  cart;  there  was  then  no  other  way  to  it.  He 
had  lately  begun  to  drive  fat  oxen  that  way  to  the  premises 
for  the  purpose  of  killing  them  there ;  but  there  was  no  evi- 
dence of  any  other  user  than  this  of  the  way  for  cattle.  No 
deed  of  grant  was  produced.  The  defendant  produced  no  evi- 
dence that  he  had  ever  interrupted  the  occujaers  of  the  plain- 
tiff's premises  in  driving  cattle  there,  nor  that  they  had  been 
usually  possessed  of  homed  cattle  which  had  not  been  driven 
that  way;  he  admitted  that  there  was  sufficient  evidence  of 
a  right  of  way  for  all  manner  of  carriages.  It  did  not  ap- 
pear at  what  period  the  houses  adjoining  the  way  had  been 
built. 

For  the  plaintiff  it  was  contended,  that  a  right  of  way  for 
all  manner  of  carriages  necessarily  included  a  right  of  way  for 
all  manner  of  cattle;  and  therefore  proved  the  prescription. 
Mansfield,  C.  J.,  told  the  jury,  that  inasmuch  as  this  was  a 
private,  and  not  a  public  way,  they  were  not  to  conclude  that 
a  man  might  not  grant  a  right  of  way  to  pass  with  horses  and 
carts,  and  yet  preclude  the  grantee  from  passing  with  all  man- 
ner of  cattle ;  and  the  degree  of  inconvenience  which  would 
attend  the  larger  grant  in  this  case,  furnished  an  argument 
against  the  probability  of  it.  He  dii*ected  them,  therefore,  to 
say  whether  there  was  sufficient  evidence  of  a  right  of  way 
to    drive   cattle   loose,  or    whether    they    would    consider    the 


V.    DYSON.  525 

grant  or  prescription  was  only  co-extensive  with  the  use  that 
had  been  made  of  it.  The  jury  found  a  verdict  for  the  de- 
fendant. A  rule  having  been  obtained  and  cause  shown,  the 
Court,  after  taking  time  to  consider,  discharged  the  rule  for  a 
new  trial.  The  judgments  delivered  by  the  Judges  were  as 
follows — 

Mansfield,  C.  J.,  observed,  that 

"  In  general  a  public  highway  is  open  to  cattle,  though  it  may  be  so 
unfrequented  that  no  one  has  seen  an  instance  of  their  going  there ;  but 
the  presumption  would  be  for  cattle  as  weU  as  carriages,  otherwise  cattle 
could  not  be  driven  from  one  part  of  the  kingdom  to  another.  The  au- 
thority cited  from  Hawkins  only  refers  to  Co.  Litt.,  and  the  passage 
in  Co.  Litt.  does  not  prove  that  Lord  Coke  was  of  opinon  that  in  the 
case  of  a  private  way,  which  must  originate  in  a  grant,  of  which,  the 
grant  itself  being  lost,  usage  alone  indicates  the  extent,  evidence  of  a 
limited  user  could  not  be  received  to  restrict  the  usual  import  of  the  grant. 
The  general  description  given  by  Lord  Coke  does  not  seem  to  touch 
the  question.  He  refers  to  Bracton,  who  only  says  'there  are  iter,  actus 
and  via ;  but  says  not  a  word  to  explain  the  meaning  of  either,  or 
the  difference  between  them.  Nor  can  I  find  in  any  of  the  books,  nor 
even  in  any  nid  priua  case,  any  decision  that  throws  light  upon ,  the 
subject.  A  person  has  the  via  or  aditus  over  a  farm  with  carts  to 
bring  home  his  tithe,  but  he  can  use  it  for  no  other  purpose.  I  have 
always  considered  it  as  a  matter  of  eridenoe,  and  a  proper  question 
for  a  jury,  to  find  whether  a  right  of  way  for  cattle  is  to  be  presumed 
from  the  usage  proved  of  a  cart-way.  Consequently,  although  in  certain 
cases  a  general  way  for  carriages  may  be  good  eridence,  from  which  a 
jury  may  infer  a  right  of  this  kind,  yet  it  is  only  evidence,  and  they 
are  to  compare  the  reasons  which  they  have  for  forming  an  opinion  on 
either  side.  As  well  at  the  trial,  as  since,  I  have  thought  that  there 
might  often  be  good  reasons  why  a  man  should  grant  a  right  of  car- 
riage-way, and  yet  no  way  for  cattle.  That  would  be  the  case  where$ 
a  person  who  lived  n^xt  to  a  mews  in  London  should  let  a  part  of 
his  own  stable  with  a  right  of  carriage-way  to  it,  which  could  be 
used  with  very  Httle,  if  any,  inconvenience  to  himself;  yet  there  it 
would  be  a  monstrous  inference  to  conclude  that,  if  a  butcher  could 
establish  a  slaughter-house  at  the  inner  end  of  the  mews,  without 
being  indictable  for  a  nuisance,  he  might,  therefore,  drive  homed  cattle 
to  it,  which  would  be  an  intolerable  annoyance  to  the  grantor.  Sq 
cases  may  exist    of  a  grant  of  land,  where,  from  the  nature  of  the  pre- 
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inisesi  permisaion  mast  be  giv^  to  drive  a  cart  to  bring  com  or  the  like^ 
and  that  ngfat  might  be  exercised  without  any  inconvenience  to  the 
grantor;  but  it  does  not  follow  that  cattle  may  be  driven  there.  The 
inconvenience  in  this  case  is  a  strong  argument  against  the  probability 
of  a  larger  grant.  The  defendant  was  the  proprietor  of  all  these  booses. 
My  brother  Ckambre  mentioned  the  case  of  a  public  way,  restricted  to 
carriages  only,  in  which  some  public  notice  was  affixed  to  caution  the 
public  that  there  was  no  drift-way,  and  thought  that  the  absence  of 
such  notice  in  this  case  was  an  argument  against  the  probability  of  the 
restricted  grant.  This  notice  might  be  requisite  in  a  public  way,  but 
in  a  private  way,  out  of  which  cattle  were  excepted,  the  grantor  might 
reasonably  think  it  unnecessary  to  give  his  grantee  notice  of  that,  of 
which  he  must  already  be  conusant :  he  might  justly  suppose  that  the 
grantee,  knowing  the  nature  of  his  right,  would  not  attempt  to  use  the 
way  otherwise  than  according  to  his  grant.  I  can  find  no  case  in  whidi 
it  has  been  decided  that  a  carriage«way  necessarily  implies  a  drift-way,  though 
it  appears  sometimes  to  have  been  taken  for  granted.  I  speak  with  doubt, 
because  my  brother  Chamhre  is  of  a  different  opinion  ;  but  I  incline  to  hold  that 
the  verdict  ought  not  to  be  disturbed." 

Heath,  J.  said,  "  This  is  a  prescription  for  a  way  for  cattle,  and  a 
carriage-way  is  proved.  A  carriage-way  will  comprehend  a  horse-way,  but 
not  a  drift-way.  All  prescriptions  are  slricU  jurit.  Some  prescriptions  ate 
for  a  way  to  market,  others  for  a  way  to  church,  and  in  the  ancient 
entries,  both  in  Sastal  and  Clift,  the  pleadings  are  very  particular  in 
stating  their  claims.  In  Bastal,  tit.  Quod  pernuttai^  the  distinction  is 
clearly  seen.  Sometimes  there  is  a  carriage-way  qualified.  One  daim  is 
remarkable,  fugare  quadraginia  averia.  The  usage  then  in  this  case  is- 
evidence  of  a  very  different  grant  from  that  which  is  claimed,  namely,, 
to  drive  fat  oxen,  animals  dangerous  in  their  nature,  and  which  there 
might  be  very  good  reason  to  except  out  of  a  grant  of  a  way  through 
a  closely  inhabited  neighbourhood.  The  jury  having  heard  the  evidenee,. 
imd  formed  their  opinion  upon  it,  I  am  not  prepared  to  say  that  the  ver- 
dict shall  not  stand." 

La/wr&nce,  J.  said,  **  I  should  hove  been  as  wdl  satisfied  if  the  Terdid 
had  been  the  other  way,  but  as  the  jury  have  decided  iqxm  the  eddenee^ 
I  am  nnwilling  to  disturb  tiieir  verdict.  This  is  the  case  of  a  in- 
scriptive private  way,  which  presumes  a  grant :  the  queeticm  then  is,  what 
was  the  grant  in  this  case?  That  is  to  be  collected  firom  the  nae;^ 
for  it  is  to  be  presumed  that  the  use  has  been  acoordmg  to  the  grant. 
A  grant  of  a  carriage-way  has  not  always  been  taken  to  inckde  a  drift* 
way.    In  the    entries   are    cases  of  prescription,  not   for   carriages    oi^ 


DYSOH.  627 

hut  for  catilie  alsat/)  Quod  permMai  ad  earriandum  et  recarriandum 
4>lada,  fanum,  et  Jlmum,  ac  omnia  alia  neeutaria  iua,  cum  carri$  H 
•carectii  ntia^  ei  ad  Jkgandum  omnia  et  omuimoda  averia  sua.  The 
person  who  drew  that  entiy  certainly  did  not  conclude  that  a  carri* 
age-way  included  a  drift-way  for  cattle.  The  use  proved  here  is 
of  a  carriage-way:  the  grant  is  not  shown,  and  the  extent  of  it 
can  only  be  known  from  the  use.  If  the  use  had  been  confined  to 
4i  eanriage-way,  I  should  have  had  no  difficulty  whatever  in  saying 
that  it  afforded  no  evidence  of  a  way  for  homed  cattle;  for  till  they 
were  driven  there,  no  opposition  could  be  made,  nor  the  limitation  of 
the  right  shown;  but  pigs  have  been  driven  that  way,  and  stress  is 
laid  upon  this  circumstance.  That  then  may  be  good  proof  of  a  right 
to  drive  pigs  that  way,  but  the  user  of  the  way  for  pigs  is  not  proof 
-of  a  right  of  way  for  oxen.  The  grantor  might  well  consider  what 
animals  it  was  proper  to  admit,  and  what  not.  The  place  is  very 
narrow,  and  full  of  inhabitants.  There  is  no  danger  from  pigs,  and 
carriages  have  always  some  one  to  conduct  them.  Cattle  may  do 
harm,  and  passengers  cannot  always  get  out  of  their  way  ;  but  if  the 
cattle  are  driven  forward  serious  injury  may  be  done.  The  nature 
^f  the  place,  therefore,  may  probably  have  suggested  a  limitation  of  the 
grant." 

Chambre,  J.  said,  "  I  think  there  ought  to  be  a  new  trial ;  for  all 
the  evidence  was  on  one  side,  and  the  verdict  went  against  the  evidence. 
I  never  thought  that  a  carriage-way  necessarily  included  a  drift-way ; 
but  I  think  it  is  primd  facie  evidence,  and  strong  presumptive  evidence, 
of  the  grant  of  a  drift-way.  Undoubtedly  a  person  may  restrict  his  grant 
as  he  pleases,  and  when  he  has  so  limited  it,  the  pleadings  must  be 
adapted  to  the  particular  grant ;  which  accounts  for  the  variety  in  the 
entries.  But  it  rests  with  the  grantor  to  prove  the  restriction  of  the 
grant;  otherwise  it  must  be  intended  to  be  of  the  usual  extent.  This 
inconvenience  indeed  may  occur  from  such  a  determination,  that,  if  the 
evidence  be  lost,  the  grantor  may  lose  the  benefit  of  his  restriction,  but 
he  may  and  ought  to  preserve  the  evidence  of  the  restriction ;  and  the 
inconvenience  would  be  of  small  extent ;  for  I  believe  the  cases  are  very 
few  where  a  carriage-way  has  not  been  accompanied  with  this  right.  There 
aeems  to  be  ahnost  a  necessity  for  including  it.  The  grantee  may  send 
back  his  horses  without  his  carriage.  He  may  draw  his  carriage  with 
oxen,  and  the  oxen,  as  well  as  the  horses,  must  be  driven  back  loose 
to  pasture.    There  is  strong    presumptive    evidence  then  of    a  drift-way, 

(/)  Co.  Ent.  5,  6. 
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If  the  burthea  of  the  proof  lies  on  the  tenement,  it  certainly  is  pos- 
sible that  he  may  loose  the  right  of  restraining  the  way,  but  for  one 
case  where  the  evidence  has  been  lost,  and  would  be  supplied  by  thU 
decision,  there  will  be  a  thousand  cases  where  a  restriction  will  be 
created  that  did  not  exist  in  the  original  grant.  I  fear  these  rights  of 
way  will  be  very  much  narrowed,  if  they  are  to  be  confined  to  such  ac- 
tual use  of  them  as  can  be  proved.  The  manner  of  using  a  way  may 
vary  from  time  to  time.  I  think  the  proof  of  driving  hogs  is  an  im- 
portant circumstance,  and  very  strong  evidence  of  a  grant  of  way  for 
cattle.  According  to  the  doctrine  contended  for,  it  would  be  necessary 
to  drive  every  species  of  cattle  in  order  to  preserve  the  right  of  pass- 
ing with  that  species.  If  a  man  had  a  little  field  where  cows  had  not 
usually  been  pastured,  it  would  be  monstrous  that  he  therefore  should 
not  drive  his  cow  to  it.  Suppose  any  new  species  of  cattle  is  introduced 
into  the  country,  shall  the  grantees  of  private  ways  have  no  passage  for  them 
to  their  lands?  Is  it  contended,  for  instance,  that  no  ancient  private 
way  in  the  kingdom  can  be  used  for  Spanish  sheep  ?  Much  of  the 
argument  has  been  built  upon  these  being  homed  cattle.  Many  breeds 
of  kine  have  no  horns,  may  the  grantee  drive  those  ?  As  to  the  argument 
that  the  inconvenience  of  such  an  use  amounts  to  a  nuisance,  nothing 
of  that  sort  appears.  The  grantee  has  constantly  driven  all  the  carri- 
ages and  all  the  cattle  that  he  had.  This  is  a  claim  by  prescription, 
which  imports  great  antiquity,  and  it  does  not  appear  how  wide  tbe  way 
was  at  the  time  of  the  original  grant,  and  how  much  the  houses  have 
encroached  on  it  loug  since,  but  those  encroachments  cannot  deprive  the 
grantee  of  his  ancient  right  of  way." 

§  41.  Assuming  this  case,  writes  Mr.  Gale,  to  have  been  pro-. 
perly  decided,  it  would  appear,  ITiat,  in  the  English  law,  a  right 
of  way  of  any  one  kind  does  not  5f  necessity  include  any  other 
kind.  Supposing  the  question  £o  arise  upon  the  record,  a  plea  of 
a  right  of  way  to  drive  carts  or  carriages  would  be  no  answer 
to  an  alleged  trespass  in  riding  on  horse  back  across  a  man's  land  ; 
or  if  pleas  were  framed  strictly  in  accordance  with  the  fects 
in  Ballard  v.  Dyson,  a  plea  of  a  right  of  passage  for  carts 
would  be  no  justification  to  a  trespass  committed  by  driving 
cattle.  Assuming  this  to  be  correct,  a  further  question  of  con- 
siderable difficulty  arises,  "  whether  proof  of  the  user  of  any 
one  kind  of  way  may  be  evidence  of  a  right  of  any  other 
kind ;"  or  whether,  to  use  the  words  of  Chximbre,  J.,  in  Ballard 
V.   Dysony   **  it   would   be  necessary  to   drive  every   species    of 
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cattle  in  order  to  preserve   the    right    of   passing    with    that 
species."to) 

§  42.  As  to  the  right  to  support  of  surface  and  buildings 
thereon,  the  right  inherent  in  property  (the  upper  half  of 
which  has  been  considered)  extends  downward  perpendicularly 
'  ad  inferos.*  Therefore  if  the  owner  of  adjacent  land  dig  under 
my  surfigwje,  he  is  clearly  a  tresspasser  on  my  property  ;  but 
so  fer  as  my  right  to  lateral  support  from  the  adjacent  land 
is  concerned,  my  right  is  not  inherent  in  my  own  property, 
but  an  easement  attaching  to  my  neighbour's.  All  adjacent  pos- 
sessions are  mutually  dominant  and  servient  for  this  purpose. 
A  man  must  not  dig  so  near  on  the  confines  of  his  own  terri- 
tory as  to  endanger  my  soil  By  the  Civil  Law,  if  a  man  dig 
a  sepidchre  or  a  ditch,  he  shall  leave  between  it  and  his 
neighbour's  land  a  space  equal  to  its  depth  :  if  he  dig  a  well, 
he  shall  leave  the  space  of  a  fathom.  And  the  French  law  re- 
quires the  same  precaution. 

§  43.  Where  the  natural  lateral  pressure  of  my  soil  has 
been  increased  by  my  having  raised  buildings  on  my  property, 
it  is  clear  that  I  can  only  obtain  a  right  to  lateral  support 
from  my  neighbour  as  an  easement  :  that  is,  by  express  con- 
tract, or  by  User.  In  the  case  of  Partridge  v.  Scott,W  the 
action  was  brought  for  an  injury  to  the  plaintiffs  reversion  by 
defendants'  undermining  their  own  land,  wrongfully,  carelessly, 
negligently,  and  improperly,  and  without  supporting  or  propping 
up  the  same,  and  removing  the  minerals,  to  the  support  of  which 
mines  and  minerals  for  his  premises  the  plaintiff  was  entitled,  by 
reason  whereof,  and  by  the  carelessness  and  improper  conduct 
of  the  defendants,  the  foundation  of  the  plaintiff's  premises  was 
injured,  the  ground  gave  way,  and  the  walls  and  houses  were 
damaged.  The  second  count  was  similar,  referring  to  an  injury 
to  another  messuage.  The  defendants  pleaded,  denying  the 
plaintiff's  right  to  support,  as  claimed  in  the  declaration.     The 


ig)  See  also  Cowlinj  v.  Higgin^on  4  M.  &  W.  245  Higham  v.  RabbeU  5  B.  N.  C.  622 
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jury  found  for  the  plaintiff,  subject  to  a  case.  After  sttAing 
the  pleadings,  the  case  proceeded  as  follows : — ^The  jury  found 
that  the  plaintiff  was  possessed  of  a  certain  dwelling-house 
and  premises,  partly  erected  upon  excavated  land  within  four 
years  before  the  injury  complained  of,  being  the  house  and 
premises  to  which  the  second  count  in  the  declaration  refer- 
red, and  of  other  houses,  land,  and  premises,  the  buildings 
on  which  had  been  erected  about  thirty  years  before,  and 
which  are  those  included  in  the  first  count. 

They  also  found  that  the  defendants  excavated  so  near 
their  own  boundary  (the  direction  of  which  boundary  was 
east  and  west)  the  mines  belonging  to  themselves,  as  to  cause 
damage  thereby  to  all  the  plaintiff's  premises,  and  to  cause 
the  adjoining  land  of  the  plaintiff,  not  covered  with  buildings, 
to  sink  also.  The*  defendants  began  to  work  their  mines 
after  the  new  house  and  buildings  of  the  plaintiff  had  been 
finished.  They  sunk  their  shaft  or  pit  about  one  hundred 
yards  firom  the  plaintiffs  premises  on  the  south  side  thereof 
and  worked  the  ooal  northward  towards  those  premises. 

The  Jury  also  found,  that,  in  order  to  have  prevented  any 
injury  from  the  defendant's  works  to  the  plaintiff's  premises, 
a  rib  of  coal  ought  to  have  been  left  between  those  parts 
of  the  substrata  over  which  the  plaintiffs  buildings  and  pre^ 
mises  were  situated  and  the  works  of  the  defendants,  at  least 
twenty  yards  in  thickness ;  that  the  defendants  worked  their 
mines,  leaving  a  rib  of  co^l  in  these  places  of  less  than  ten 
yards  in  thickness,  and  that  they  were  aware  that  the  coal 
had  been  worked  out  some  years  before  on  the  north  or  plaintiffs 
side  of  their  boundary,  where  the  boundary  joined  the  plain- 
tiff's premises ;  that  in  so  doing  the  defendants  were  guilty 
of  negligence  in  not  leaving  a  rib  of  sufficient  thickness  if 
the  plaintiff  was  entitled  to  support  from  the  defendant's  land 
and  substrata.  The  Court  was  to  be  at  liberty  to  draw  any 
reasonable  conclusion  which  the  jury  might  have  drawn. 

The  question  for  the  opinion  of  the  Court  was,  whether, 
under  the  above  circumstances,  the  plaintiff  is  entitled  to  re- 
cover ;  and,  if  he  is,  then  whether  he  is  entitled  to  damages 
for  the  old  houses  and  land  alone,  or  for  the  more  recent  erec- 
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tions  also?  The  case  having  been  argued,  the  Court  took  time 
to  consider :  the  judgment  of  the  Court  waa  delivered  by 
Alderson,  B. — He  said  : 

''  The  two  Questions  in  this  case  are  of  considerable  importance.  The 
facts  may  be  shortly  thus  stated  :  The  phdntiff  was  possessed  of  two  houses^ 
oue  an  ancient  one,  and  the  other  built  long  within  twenty  years,  before 
the  subject  of  the  present  action  occurred.  These  houses  were  built  on 
the  plaintiff's  land,  and  considerably  within  his  boundary ;  and  the  mod« 
ern  house  is  stated  to  have  been  built  on  land  which  had  been  previously 
excavated  for  the  purpose  of  getting  coal.  No  such  statement  appears 
in  the  case  as  to  the  ancient  house;  and  the  court  cannot  therefore  in- 
tend that  that  house  was  built  orisfinally  on  excavated  land,  or  that  the 
land  has  been  excavated  more  than  twenty  years  ago. 

"  Under  these  circumstances,  the  question  is  precisely  similar  as  to 
both  houses,  and  is  oue  on  which  the  Court  do  not  entertain  any  doubt* 

"  Eights  of  this  sort,  if  they  can  be  established  at  all,  must,  we  think, 
have  their  origin  in  grant.  If  a  man  builds  his  house  at  the  extremity 
of  his  land,  he  does  not  thereby  acquire  any  right  of  easement,  for  sup- 
port or  otherwise,  over  the  land  of  his  neighbour.  He  has  no  right 
to  load  his  own  soil  so  as  to  make  it  require  the  support  of  that  of 
his  neighbour,  unless  he  has  some  grant  to  that  effect.  JF^M  v. 
Harrison  is  precisely  in  point  as  to  this  part  of  the  case,  and  we  en- 
tirely agree  with  the  opinion  there  pronounced. 

"In  this  case,  if  the  land  on  which  the  plaintiff's  house  was  built 
had  not  been  previously  excavated,  the  defendants  might,  without  ii^ury 
to  the  plaintiff,  have  worked  their  coal  to  the  extremity  of  their  own 
land,  without  even  leaving  a  rib  of  ten  yards,  as  they  have  done. 
And  if  the  plaintiff  had  not  built  his  house  on  excavated  ground,  the 
mere  sinking  of  the  ground  itself  would  have  been  without  injury.  He 
has,  therefore,  by  building  on  ground  insufficiently  supported,  caused  the 
injury  to  himself,  without  any  fault  on  the  part  of  the  defendants;  un- 
less at  the  time,  by  some  grant,  he  was  entitled  to  additional  support 
from  the  land  of  the  defendants. 

"There  are  no  circumstances  in  the  case  from  which  we  can  infer 
any  such  grant  as  to  the  new  house,  because  it  has  not  existed  twenty 
years ;  nor  as  to  the  old  house,  because,  though  erected  more  than 
twenty  years,  it  does  not  appear  that  the  coal  under  it  may  not  have 
been  excavated  within  twenty  years ;  and  no  grant  can  at  all  events  be 
inferred,  nor  could  the  right  to  any  easement  become  absolute,  even 
under    Lord    Tenierden*t    Act,    until    after  the  lapse  of  at    least  twenty 
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years  from  tbe  time  when  the  house    first  stood    on    excavated  ground, 
and  was  supported  in    part    by  the  defendant's  land. 

"  If  the  law  stood  as  it  did  before  Lord  TenierdeiCi  Act,(0  we  should 
say  that  such  a  grant  ought  not  to  be  inferred  from  any  lapse  of 
time  short  of  twenty  years  after  the  defendants  might  have  been  or 
were  fully  aware  of  the  facts.  And  even  since  that  act,  the  lapse  of 
time,  under  these  peculiar  circumstances,  would  probably  make  no  dif- 
ference. For  the  proper  construction  of  that  act  requires  that  the  ease- 
ment should  have  been  enjoyed  for  twenty  years  under  a  daim  of 
right.  Here  neither  party  was  acquainted  with  the  fact  that  the  ease- 
ment was  actually  used  at  all;  for  neither  party  knew  of  the  excava- 
tion below  the  house.  We  should  probably,  therefore,  have  been  of 
opinion  that  there  was  no  user  of  the  easement  under  a  daim  of  right ; 
and  that  Lord  Tmterden's  Act,  therefore,  would  not  apply  to  a  case  like 
this.     However,    the    facts  of   this  special  case    do    not  raise  that  point. 

*'  We  thmk,  upon  the  whole,  that  the  defendants  are  entitled  to  oar 
judgment" 

In  Hunt  V.  Peaked)  it  waa  held  that  a  landowner  has  % 
right  independent  of  prescription  to  the  lateral  support  of  his 
neighbour's  land,  so  fSur  as  that  is  necessary  to  sustain  his 
soil  in  its  natural  state,  and  also  to  compensation  for  damage 
caused  either  to  the  land  or  to  buildings  upon  it  by  the 
withdrawal  of  such    support. 

And  in  the  North  Eastern  Railway  Company  v.  EUioUfi) 
although  as  between  counterminous  owners,  the  lat^ul  sup- 
port of  a  neighbour's  soil  can  only  be  claimed  for  the  surface 
of  the  land  in  its  natural  state,  yet  where  a  person  sells 
land  to  another  to  be  used  for  an  express  purpose,  he  will 
not  be  allowed  to  derogate  from  his  own  grant  by  doing 
anything  in  the  adjacent  soil  which  unfits  the  land  sold  for 
the  purpose  for  which  it  was  sold,  and  it  makes  no  difikrence 
that  the  land  so  sold  was  taken  under  compulsory  powers. 

But  the  purchaser  is  not  entitled  to  any  additional  support 
afforded  by  the  accidental  state  in  which  the  adjacent  soil 
happens  to  be  at  the  time  of  the  purchase,  however  long  it 
may  have  been  in    that  state  prior  to  the  purchase. 

<0  2  *  S  WiU.  4,  C.  71,  8.  2.  ( j)  6  Jur.  n.  «.  107.  (*)  «  Jur.  n.  a.  p.  817. 
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Therefore,  where  the  owners  of  a  drowned  mine  sold  land 
to  a  Kailway  Company  for  the  purpose  of  building  a  bridge, 
and  the  land  sold  derived  additional  support  from  the  water 
in  the  mine :  it  was  held,  that  the  Railway  Company  was  not 
entitled  to  restrain  him  from  piunping  out  the  water  and  re- 
storing the  mine  to  a  working  condition,  although  the  mine 
had  continued  in  its  drowned  state,  and  the  works  had  been 
abandoned  for  forty  years  prior  to  the  purchase. 

In  Brown  v.  JZo6i7W,(0  the  plaintiff  was  owner  of  a  house 
erected  in  1834  on  solid  ground.  Previously  to  the  building 
of  the  house,  a  portion  of  the  minei*als  had  been  gotten  under 
a  garden  which  adjoined  the  house.  In  1838  a  portion  of  the 
minerals  was  gotten  under  the  defendant's  land,  which  adjoined 
the  garden.  In  1855  the  defendant  commenced  getting  out  the 
rest  of  the  minerals  under  his  land.  In  1857  the  plaintiff's 
land  simk,  and  the  house  was  injured  by  the  defendant's  min- 
ing operations.  It  was  found  by  the  jury  that  the  sinking  of 
the  plaintiff**s  land  was  caused  by  the  defendant's  workings  ; 
that  some  damage  would  have  happened,  but  not  to  the  same 
extent,  if  the  garden-ground  had  been  left  soild  ;  that  the  de- 
fendant knew  of  the  excavations  under  the  garden  ;  that  the 
land  would  have  sunk  in  just  the  same  whether  there  was  a 
house  on  it  or  not ;  and,  lastly,  that  the  damage  to  the  plain- 
tiff's house  by  the  sinking  was  300t  ;  250Z.  occasioned  solely 
by  the  defendant's  working,  and  50Z.  damages,  caused,  in  part, 
by  the  excavations  under  the  garden  : — It  was  held,  first,  that, 
inasmuch  as  the  sinking  of  the  plaintiffs  land  was  in  no  way 
caused  by  the  weight  of  the  house,  he  was  entitled  to  recover 
whether  he  had  acquired  a  right  to  support  for  his  founda- 
tions by  the  defendant's  soil  or  not. 

And,  secondly,  that  although  the  excavations  imder  the  garden 
contributed,  to  the  extent  of  50t,  to  cause  the  damage,  the 
plaintiff  was  entitled  to  the  whole  300Z.,  because  if  the  defend- 
ant had  not  done  the  wrongful  act  complained  of,  no  part  of 
the  damage  woidd  haiP^e  occurred. 
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In  Solomon  v.  Vintnefs  CompanyS^)  three  contiguous  houses 
in  a  street  visibly  leaned  out  of  the  perpendicular  for  up- 
wards of  thirty  years,  A.'s  house  leaning  on  B.'s  house.  On  the 
expiration  of  a  lease  to  a  tenant,  B.  took  down  his  house,  the 
effect  of  which,  by  removing  the  support,  was  to  cause  C.*s 
house  to  fall  down ;  and  C's  house  falling,  A.'s  house  fell : — 
It  was  held,  that  the  fall  of  A.'s  house  did  not  give  him  a  right 
of  action  against  B.  for  that  A.  had  not  either  a  natural  or 
acquired  right  to  have  his  house  supported  by  B.*8,  through 
the  intermediate  house. 

And  in  Bibby  v.  Carter,in)  in  aa  action  by  a  reversioner,  a 
count  alleged,  that  a  messuage  and  land  in  &ct  received  lateral 
support  from,  and  were  supported  by,  the  land  adjoining,  yet 
the  defendant  wrongfully  and  negligently  dug  and  made  ex- 
cavations in  the  land  so  adjoining,  and  without  sufficient  sbor^ 
ing,  propping,  or  otherwise  protecting  the  messuage  and  land 
from  the  effects  J^hereof,  and  thereby  deprived  the  messuage 
and  land  of  their  support,  whereby  the  land  and  messuage  sank. 
Another  count  stated  that  the  plaintiff  was,  by  reason  of  Uie 
interest  in  the  messuage  and  land,  entitled  to  have  the  mess- 
uage supported  laterally  by  land  adjoining,  yet  the  defend- 
ant wrongfully  and  negligently  dug  and  made  excavations  in 
the  land  adjoining,  and  without  sufficiently  shoring,  propping, 
or  otherwise  protecting  the  messuage  and  land,  and  thereby 
deprived  the  messuage  of  the  support  to  which  the  plaintiff 
was  so  entitled  as  aforesaid,  whereby  the  messuage  and  land 
sank  : — Held,  that  both  counts  disclosed  a  right  of  action,  as 
well  in  respect  of  the  injury  to  the  house  as  to  the  land. 

§  44.  But  no  unnecessary  burthen  must  be  cast  upon  the 
servient  tenement.  Therefore  the  dominant  tenement  must  be 
kept  in  repair,  must  be  originally  well  built. 

§  45.  The  right  of  support'  to  buildings  by  buildings  is  of 
most  usual  occurrence  in  towns  and  cities,  where  dwellings 
are  built  in   streets.    A  nice  observation    occurs  here :  suppose 
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ta.  man  to  have  built  perfectly  perpendicularly,  there  could  be 
no  pressure  on  the  adjacent  house  :  and  if  not,  though  there 
may  in  fcu;t  have  been  long  continued  pressure,  was  it  not  claviy 
not  open  ?  Where  the  pressure  is  apparent,  as  where  beams  are 
inserted  in  the  neighbouring  wall,  or  supports  rest  against  it, 
of  course  the  assertion  of  right  is  open. 

§  46.  Where  an  easement  exists,  any  damage  by  the  exer- 
cise of  the  right  on  the  part  of  the  owner,  to  the  servi- 
ent tenement  on  his  own  land  is  actionable.  His  only  exemp- 
tion arises  from  the  act  whereby  the  injury  has  arisen  being 
inevitable  and  beyond  his  controul  :  as  the  violence  of  winds 
or  floods,  or  other  act  of  God  :  Acttis  Dei  memini  facit  in- 
juriam :  for  the  maxim  is  Sic  utere  tuo  ut  cdienum  non  Icedas. 
Thus  Com/yn  in  his  Digest  says  an  action  lies  for  misfearance 
though  the  damage  happen  by  misadventure ;  and  he  puts  the 
case  of  a  man  firing  at  a  bird,  and  the  wadding  setting  fire 
to  his  neighbour's  thatch.     So  RoUe  in  his  Abridgment  says : — 

"  If  my  servant  puts  a  candle  or  other  fire  in  a  place   in  my  house, 

and  it  falls  and  burns  all  my   house  and  the  house    of    ray  neighbour, 

action  on  the  case  is  against  me  by  him ;  and  the  law  is  the  same 
if  my  guest  should  do  it." 

§47.  So  in  the  case  of  Vaughom  v.  Menlove,(o)  which  was 
an  action  brought  by  the  plaintiff  for  an  injury  to  his  reversion,  oc- 
casioned by  the  defendant  making  a  rick  of  hay  on  his  own 
land  near  some  cottages  of  the  plaintiff,  which  was  '  liable 
and  likely  to  ignite,  take  fire,  and  burst  out  into  a  flame, 
of  which  the  defendant  had  notice,  by  means  whereof  the  said 
rick  did  ignite,  take  fire,  and  burst  into  flame,  and  by  flame 
issuing  therefrom  the  plaintiff's  cottages  were  set  on  fire,  and 
thereby,  through  the  carelessness,  negligence,  and  improper  con- 
duct of  the  defendant,  in  so  keeping  and  continuing  the  said 
rick  in  such  condition,  the  said  cottages  were  burnt  down." 
The  defendant  pleaded  not  guilty — ^that  the  said  rick  or  stack 
of  hay  was  not  likely  to  ignite,  take  fire,  and  break  out  into 
flame,  nor  was  the  same,  by  reason  of  such  liability,  danger- 

(o)  4.  Soott.  244. 
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ons  to  the  plaintifiTs  cottages,  nor  had  the  defendant  notice 
thereof — ^and  other  pleas,  which  denied  that  the  damage  oc- 
curred through  the  defendant's  negligence. 

It  appeared  at  the  trial,  that  the  rick  in  question  had  been 
made  by  the  defendant  near  the  boundary  of  his  own  pre- 
mises ;  that  the  hay  when  put  together  was  in  such  a  state 
as  to  cause  persons  to  warn  the  defendant  that  there  was 
danger  of  its  taking  fire ;  that  he  made  some  attempts  to 
prevent  this  by  making  a  chimney  in  the  rick ;  that  the  rick 
burst  into  flames  from  the  spontaneous  ignition  of  the  ma- 
terials, and  the  flames  commimicated  to  and  destroyed  the 
plaintifl^'s  cottages. 

Patteaon,  J.,  left  it  to  the  jury  to  consider,  "whether  the 
fire  had  been  occasioned  by  gross  negligence  on  the  part  of 
the  defendant ;"  adding,  "  that  he  was  bound  to  proceed  wiUi 
such  reasonable  caution  as  a  prudent  man  would  have  exer- 
cised under  such  circumstances."  Tlie  jury  having  found  for 
the  plaintifl)  a  rule  for  a  new  trial  was  obtained,  on  the  ground 
that  the  proper  question  to  have  been  left  to  the  jury  was^ 
whether  the  defendant  liad  acted  bond  fide  to  the  best  of 
his  judgment,  the  standard  of  "ordinary  prudence"  being  too 
uncertain  to  afford  any  criterion. 

The  argument  went  entirely  on  the  question  of  negligence ; 
and  the  decisions  upon  the  d^ee  of  caution  required  in  tak- 
ing negotiable  instruments  were  relied  on  for  the  defendants. 
The   Court  discharged  the  rule.     Tindcd,   C.   J.,  said, 

"  I  agree  that  this  is  a  case  of  the  first  impression ;  but  I  feel  no  diffi- 
culty in  the  application  to  it  of  the  principle  upon  which  the  determina- 
tion of  it  must  rest.  This  is  neither  a  case  of  contract  nor  a  case  of 
bailment,  where  the  degree  of  care  which  the  party  is  called  upon  to 
exert  is  measured  by  the  nature  and  character  of  the  bailment.  But 
the  case  falls  within  the  general  nile  of  law,  which  requires  that  a 
man  shall  so  use  his  own  property  as  not  to  injure  or  destroy  that 
of  his  neighbour,  and  which  renders  him  liable  for  all  the  consequences 
resulting  from  the  want  of  due  care  and  caution  in  the  mode  of  en- 
joying his  own.  Under  the  particular  circumstances  of  this  case,  I  M 
no  hesitation  in  holding  the  defendant  to  have  been  as  much  the  niser 
of  the  fire  as  if  he  had  put  a  lighted  match  to  the  hay-rick :  for  it  is 
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well  known  that  hay  stacked  in  a   green  or    damp  csondition  will  from 
natural  causes  ferment  and  ignite. 

**  In  Turberville  v.  Stampe,  an  action  was  held  to  be  maintainable  under 
circumstances  very  similar  to  those  of  the  preceding  case:  Case  on  the 
custom  of  the  realm,  quare  negligenter  euiiodivU  ignem  tuum  in  clauso 
9uo^  Ua  quod  per  flammas  hlada  quer.  in  quodam  clauso  ipnm  quer. 
comhmta  fiterunt.  After  verdict  pro  quer,,  it  was  objected,  the  custom 
extends  only  to  fire  in  a  house  or  curtilage  (like  goods  of  guests), 
which  are  in  his  power.  Non  alloc.;  for,  the  fire  in  his  field  is  his 
fire,  as  well  as  that  in  his  house:  he  made  it,  and  must  see  that  it 
does  no  harm,  and  answer  the  damage  if  it  does.  Every  man  must  use 
his  own  so  as  not  to  hurt  another.  But  if  a  sudden  storm  had  arisen, 
which  he  could  not  stop,  it  was  matter  of  evidence,  and  he  should  have 
showed  it.  And  IfoU,  Eokesbjf  and  %rtf,  against  the  opinion  of  Turton^ 
who  went  upon  the  difference  between  fire  in  a  house,  which  is  in  a 
man's  custody  and  power,  and  fire  in  a  field,  which  is  not  properly 
80  ;  and  it  woidd  discourage  husbandry,  it  being  usual  for  fanners  to 
bum  stubble,  &c.  But  the  plaintiff  had  judgment,  according  to  the  c^i- 
nion  of  the  other  three. 

**  But  the  case  of  a  chemist,  mixing  aabotanoes  which  alone  are  perfeetly 
innocent,  but  which  are  liable  to  explode  on  coming  into  contact,  and 
thereby  occasioning  damage  to  his  neighbour :  who  could  for  a  moment 
doubt  that  the  injured  party  would  have  a  remedy  by  action.'  I  am 
dearly  of  opinion  that  the  damage  in  this  eaae  was  properly  the  8ub<» 
ject-matter  of  an  action." 

'*  But  it  is  contended  that  the  learned  Judge  mistook  the  extent  of  the 
defendant's  liability  ;  and  that,  under  the  particular  circumstances  of  this 
case,  the  defendant  was  not  bound  to  adopt  such  measures  as  a  man  of 
ordinary  prudence  would  have  resorted  to  for  the  purpose  of  averting  the 
threatened  danger ;  but  that  it  was  sufficient  if  he  acted  according  to 
the  best  of  his  own  individual  judgment ;  and  therefore  the  learned  Judge 
ought  not  to  have  left  the  case  to  the  jury  as  one  of  gross  negligence, 
but  should  have  left  it  to  them  to  say  whether  or  not  the  defendant 
had  aeted  honestly  and  boni  fide  according  to  the  best  of  his  judgment. 
The  first  observation  that  suggests  itself;  in  answer  to  that  argument, 
is,  that,  seeing  the  infinite  gradations  of  intellect  and  judgment,  the  doc- 
trine contended  for  would  lead  to  an  inconvenient  vagueness  and  uncer- 
tainty in  a  case  which  perhaps,  more  than  all  others,  requires  that  the 
fi^ita  and  liabilities  of  the  parties  should  be  well  and  accurately  defined. 

^'It  is  said,  that  there  is  uotUng  inteUig3>le  in  the  rule  whidi  haa 
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in  many  cases  obtained,  requiring  from  a  party  under  circumstanoe9 
anologous  to  those  of  the  present  case,  the  exercise  of  that  d^:ree  of 
care  which  a  prudent  and  cautious  man  would  be  expected  to  use. 
Such,  however,  has  always  been  the  rule  in  cases  of  bailment,  as  laid 
down  by  Lord  HoU  in  Coggi  v.  Barnard^  though  in  some  cases  of 
bailment  a  smaller,  in  others  a  greater  degree  of  diligence  and  care  are 
exacted.  That  learned  Judge  says,  '  In  the  second  sort  of  bailment, 
viz.,  commodaiam,  or  lending  gratis,  the  borrower  is  bound  to  the 
strictest  care  and  diligence  to  keep  the  goods  so  as  to  restore  them 
back  again  to  the  lender;  because  the  bailee  has  a  benefit  by  the  use 
of  them;  so,  if  the  bailee  be  guilty  of  the  least  neglect,  he  will  be 
answerable ;  as,  if  a  man  should  lend  another  a  horse  to  go  westward, 
or  for  a  month,  if  the  bailee  put  this  horse  in  his  stable,  and  he  were 
stolen  from  thence,  the  bailee  shall  not  be  answerable  for  him ;  but  if 
he  or  his  servant  leave  the  house  or  stable  doors  open,  and  the  thieves 
take  the  opportunity  of  that  and  steal  the  horse,  he  will  be  chargeable, 
because  the  neglect  gave  the  thieves  the  occasion  to  steal  the  horse. 

"  It  is  for  the  jury  to  say  whether  or  not,  under  the  circumstances, 
the  party  has  conducted  himself  with  such  a  degree  of  care  and  cau- 
tion as  might  be  looked  for  in  a  prudent  man;  and  such  was  in  sub- 
stance  the  direction  of  the  learned  Judge.  To  hold  the  degree  of  are 
to  be  sufficient  if  co-extensive  with  the  judgment  of  the  individual, 
woidd  introduce  a  rule  as  uncertain  as  it  is  possible  to  conceive*  In 
the  present  case,  it  appears  to  me  that  the  defendant  not  only  fuled 
to  observe  the  degree  of  care  and  caution  that  the  law  required  of  him, 
but  was  guilty  of  very  gross  negligence.  I  therefore  think  the  rule 
must  be  discharged." 

Park,  J. — "  I  am  of  the  same  opinion.  Although  the  facts  in  this 
case  are  novel,  they  clearly  bring  it  within  the  rule  of  law,  that  a 
man  shall  so  use  his  own  property  as  not  to  do  injury  to  his  neigh- 
bour. The  case  of  TurbertiUe  v.  Stampe  is,  in  principle,  very  like  the 
present,  though  in  its  circumstances  more  like  the  case  that  was  tried 
in  Berkshire,  as  alluded  to  by  my  brother  TaJtfourd,  The  direction  of 
the  learned  Judge  seems  to  me  to  be  perfectly  correct.  It  clearly  was 
proper  to  leave  it  to,  the  jury  to  say  whether  or  not  the  defendant  was 
guilty  of  gross  negligence;  and  I  think  their  finding  was  well  warranted 
by  the  evidence." 

Oaselee,  J. — **  My  Lord  Chief  Justice  and  my  brother  Park  having 
gone  so  fully  into  the  matter,  it  is  not  necessary*  for  me  to  say -more 
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than  that  I  entirely  concur  with  them.     The  action  is  clearly  consistent 
with  the  principle  upon  which  the  decisions  referred  to  turned." 

Vavghan,  J. — "  The  principle  upon  which  we  hold  this  action  to 
be  maintainable  is  by  no  means  new.  It  is  at  least  as  old  as  Tur^ 
beroiUe  v.  Siampe.  It  has  been  strenuously  iu*ged  that  the  law  cast  no 
duty  upon  the  defendant  under  the  circumstances.  To  that,  however,  I  . 
cannot  agree.  It  clearly  was  his  duty,  whilst  enjoying  his  own  premises, 
to  take  care  that  his  neighbour  was  not  injured  by  any  act  or  neglect 
of  his.  It  appears  to  me  that  the  defendant's  conduct  was  such  that 
no  jury  would  be  warranted  in  coming  to  any  other  conclusion  than  that 
he  had  been  guilty  of  gross  negligence  :  for  when  the  condition  of  the 
stack,  and  the  probable  and  almost  inevitable  consequence  of  permitting 
it  to  remain  in  its  then  state,  were  pointed  out  to  him,  he  abstained 
from  the  exercise  of  the  precautionary  measures  that  common  prudence 
and  foresight  would  naturally  suggest,  and  very  coolly  observed  that  'he 
woidd  chance  it.'  That  which  might  be  expected  under  the  circumstances 
to  have  been  the  conduct  pursued  by  a  pnident  and  careful  man  haa 
always  been  taken  for  the  criterion  in  cases  analogous  to  the  present. 
!For  example,  in  actions  on  policies  of  assurance,  where  the  ship  or  goods, 
the  subject-matter  of  the  adventure,  have  been  sold  by  the  master  for  the 
benefit  of  the  concerned,  the  question  left  to  the  jury  has  invariably  been, 
whether  or  not  the  course  pursued  by  the  master  has  been  such  as  a 
prudent  and  cautious  man,  having  a  due  regard  to  the  interest  of  all 
parties,  ought,  under  the  peculiar  circumstances,  to  have  adopted.  In  this 
case  I  think  the  jury  would  not  have  found  for  the  plaintiff,  unless  they 
had  been  satisfied  that  the  defendant  had  been  guilty  of  gross  negligence ; 
a  conclusion  to  wliich  all  the  evidence  directly  pomted." 

§  48.  But  where  there  is  no  easement,  it  appears  that  a 
man  though  he  do  not  deal  so  carefully  with  his  own  pro- 
perty as  he  might,  and  the  result  is  damage  to  his  neighbour's 
property,  is  not  responsible.  The  case  of  Trower  v.  Chadvdckip) 
in  which  the  Exchequer  Chamber  reversed  the  decision  of  the 
Court  of  Common  Pleas,  is  the  leading  authority :  there  Parke, 
B.,   delivering  the  judgment  of  the  Court  said, 

"We  are  unanimously  of  opinion  that  the  judgment  of  the  Court 
below  must  be  reversed.  The  question  arises  upon  the  second  count  of 
the  declaration^  which  states  that  the  plaintiffs  were  possessed  of  a  certain 
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Tiiult  tmd  of  certain  wine  therein,  imd  that  the  defendant  was  about  to 
poll  down  and  did  poll  down  and  prostrate  certain  other  yaulta  and 
walls  next  adjoining  the  vault  of  the  plaintiffs:  the  count  then  goes  on 
to  state  that  thereupon  it  became  and  was  the  duty  of  the  Defendant, 
in  the  event  of  his  not  shoring  up  or  protecting  the  plaintiff's  walls, 
to  give  due  and  reasonable  notice  to  the  plaintiffs  of  his,  the  defendant's 
intention  to  pull  down  his  vaults  and  walls,  before  the  defendant  pros- 
trated and  removed  the  same,  so  as  to  enable  the  plaintiffs  to  protect 
themselves.  It  then  goes  on  to  allege  another  duty  in  the  defendant, 
viz.,  to  use  due  care  and  skill,  and  take  due,  reasonable,  and  proper 
precautions  in  and  about  the  pulling  down  and  prostrating  and  removing 
the  said  vaults,  &c.  so  adjoining  the  plaintiff's  vault,  so  that,  for  want 
of  such  care,  skill,  and  precaution,  the  plaintiff's  vault  and  its  contents 
might  not  be  damaged  or  destroyed,  or  the  plaintiffs  be  injured  in 
respect  thereof;  and  it  then  proceeds  to  allege  as  a  breach  that  the 
defendant  wrongfully  and  iiguriously  pulled  down,  prostrated,  and  des- 
troyed the  vaults,  &c  so  a4Joining  the  plaintiff's  vault,  without  giving 
them  due  or  reasonable  or  other  notice  of  his,  the  defendant's,  intentioB 
so  to  do,  according  to  his  said  duty  in  that  behalf,  akhough  the  de^ 
fendant  did  not  shore  up  or  protect  the  plaintiff's  vault,  and  the  defen- 
dant did  not  nor  would  use  due  care  or  skill,  or  take  due,  reasonable, 
or  proper  precautions  in  or  about  the  pulling  down  or  prostrating  or  re- 
moving the  vaults,  &c.  so  adjoining  the  plaintiffs  vaults,  upon  that  oc- 
casion, according  to  his  said  duty.  And  a  general  verdict  has  been 
found  for  the  plaintiffs,  with  general  damages. 

*'  The  Plaintiffs  do  not  in  this  count  allege  any  ri^ht  to  have 
their  vault  supported  by  the  vaults  or  walls  of  the  defendant ;  there- 
fore no  right  of  theirs  has  been  injured  by  the  act  of  the  defendant. 
The  duty  to  give  notice  is  charged  as  one  arising  from  the  con- 
tiguity of  the  defendant's  .  vault  to  that  of  the  plaintiffs.  No  doubt 
can  be  entertained  as  to  the  opinion  of  the  Court  of  Common  Fleas 
upon  this  question.  The  Lord  Chief  Justice,  in  delivering  the  judg- 
ment of  the  Court,  says,  'There  is  no  allegation  in  this  count  of  any 
right  of  eoiemeni  inalieno  aolo^  which  forms  the  ground  of  the  plaintiffs 
action  in  the  first  count.  And,  as  to  the  allegation  that  it  was  the  duty 
of  the  defendant  to  give  notice  to  the  plaintiffs  of  his  intention  to  pull 
down  his  wall,  if  he  did  not  shore  up  himself,  it  is  objected,  and  we 
think  with  considerable  weight,  that  no  such  obligation  results,  as  an 
inference  of  law,  from  the  mere  circumstances  of  the  juxta-position  of  the 
walls  of  the  defendant  and  the  plaintiffs.'  We  also  think  it  is  impos- 
sible to  say  that  under  such  circumstances  the  law  imposes  upon  a  party 
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Bny  duty  io  give  his  neighbour  notice.  We  are  inclined  to  think  that 
the  second  count  of  the  dedaration  has  Biade  the  breach  of  this  sup- 
posed duty  a  substantive  ground  for  damage :  and  the  probability  is,  that 
the  main  damage  did  result  from  the  want  of  notice;  for  it  is  obvious, 
that  if  notice  had  been  given^  the  plaintiffs  might  have  taken  precau- 
tions to  strengthen  their  vault.  Inasmuch,  therefore,  as  the  damages 
are  given  generally  iqpon  the  whole  declaration,  we  think  the  judgment 
must  be  arrested,  and  a  venire  de  novo  awarded." 

**  But,  supposing  that  the  improperly  pulling  down  the  defendant's  vaults 
and  walls  may  be  treated  as  the  substantive  cause  of  action,  and  that 
the  second  branch  of  the  argument  that  has  been  urged  on  the  part  of 
the  plwntiffs  is  well  founded  (which  we  think  it  is  not),  then  the  ques- 
tion arises,  whether  any  such  duty  as  that  which  is  alleged  to  have 
"been  violated  is  by  law  cast  upon  the  defendant.  The  duty  alleged  to 
l>e  cast  upon  the  defendant  by  reason  of  the  proximity  of  his  premises 
to  those  of  the  plamtiffs,  is,  'to  use  due  care  and  skill,  and  to  take 
due,  reasonable  and  proper  precautions  in  and  about  the  pulling  down 
nnd  proa(trating  and  removing  the  said  vaults,  buildings,  and  walls  ad- 
joining the  plaintiff's  vault,  bo  that  for  want  of  such  care,  skill  and 
precaution,  the  vault  of  the  plaintiffs,  and  the  contents  thereof,  might 
not  be  damaged,  or  destroyed  on  that  occasion,  or  the  plaintiff's  injur- 
ed in  respect  thereof,  and  the  breach  alleged  is,  '  that  the  defendant  did 
not  nor  would  use  due  care  or  skill,  or  take  due,  reasonable  or  pro- 
per precaution  in  or  about  the  pulling  down,  prostrating  or  removing 
the  said  vaults,  buildings  or  walls  so  adjoining  the  said  vaidt  of  the 
plaintiffs,  according  to  his  duty.'  The  question  is,  whether  the  law 
imposes  upon  the  defendant  an  obligation  to  take  such  care  in  pulling 
down  his  vaults  and  walls  as  that  the  adjoining  vault  shall  not  be  in- 
jured. Supposing  that  to  be  so  where  the  party  is  cognizant  of  the 
existence  of  the  vault,  we  are  all  of  opinion  that  no  such  obligation  can 
arise  where  there  is  no  averment  that  the  defendant  had  notice  of  its 
existence :  for  one  degree  of  care  would  be  required  where  no  vault  ex- 
ists, but  the  soU  is  left  in  its  natural  and  solid  state;  another,  where 
there  is  a  vault ;  and  another  and  still  greater  degree  of  care  would 
be  required  where  the  adjoining  vault  is  of  a  weak  and  fragile  con- 
struction. How  is  the  defendant  to  ascertain  the  precise  degree  of  care 
And  caution  the  law  requires  of  him,  if  he  has  no  notice  of  the  exist- 
ence or  of  the  nature  of  the  structure  ?  We  think  no  such  obligation 
as  that  allied  exists  in  the  absence  of  notice.  And,  therefore,  upon 
this  ground  also  we  think  the  counl  is  bad;  and  consequently  there 
must  be  a  venire  de  wovoJ^ 
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§  49.  So  in  Bagiiall  v.  London  aTid  North  Western  Railway 
Company, iQ)  a  railway  company,  under  the  authority  of  an  act 
of  Parliament,  took  for  their  line  ground  l)riug  over  min^ 
then  not  worked,  belonging  to  the  former  owner  of  the  sur- 
face. In  order  to  gain  the  level  of  their  line  the  company  took 
away  a  stratimi  of  clay,  and  left  a  surface  of  porous  rode  ; 
they  carried  on  the  line,  at  a  slight  ascent,  to  a  brook  at 
some  distance,  over  which  they  carried  the  line  by  a  flat 
bridge,  not  constructed  so  as  to  contain  the  waters  in  times 
of  flood.  Between  this  brook  and  the  surface  of  the  mine  there 
was  originally  a  rising  ground,  through  which  the  company  made 
a  cutting  for  the  level  of  their  line.  Afterwards  the  owner  of 
the  mines  began  to  work  them,  and  the  line  began  to  sink  ; 
the  company  kept  up  the  level  of  the  line  by  heaping  ashes 
and  such  substances  thereon,  and  on  the  drains  by  the  side 
of  the  line,  which  had  also  sunk.  The  company  were  bound 
to  keep  up  these  drains,  but,  after  they  had  sunk,  did  not 
A  flood  came,  and  the  waters  of  the  brook,  where  it  is  crossed 
by  the  bridge,  overflowing  the  girders,  were  carried  down  along 
the  hollow  of  the  line  and  of  the  drains  to  the  spot  over- 
lying the  mines,  and,  sinking  through  the  porous  rock,  deluged 
the  mines  and  stopped  the  works  : — It  was  held,  that  the  owner 
of  the  mines  had  a  right  of  action  against  the  company  for  the 
injuries  arising  from  both  the  overflow  from  the  brook,  and 
the  fall  of  rain-water  on  the  spot,  and  the  overflowings  of  the 
spring  laid  open  in  the  cutting,  and  that  his  remedy  did  not 
lie  in  compensation  under  the  act  of  Parliament. 

Easements  as  it  has  been  observed,  impose  a  burthen  pait^ 
not,  agere:  and  therefore  thei'e  is  generally  no  burthen  to  re- 
pair cast  on  the  servient  tenement  If  repair  is  wanted,  the 
owner  of  the  dominant  tenement  must  make  it  "  By  the 
common  law"  says  Lord  Mansfield  in  Taylor  v.  Whiteheadi') 
"  he  that  hath  the  use  of  a  thing  ought  to  repair  it" 

§  50.  An  easement,  if  extinguished  by  contract,  in  England 
must  be  by  release  under  seal ;   for  the  general  rule  is,  that  every 
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thing  must  be  dissolved  by  as  high  an  instrument  as  that 
when  by  it  is_  created.  Nihil  tam  conveniens  eat  naturcdi 
aquitati  quam  unumquodque  dissolvi  eo  ligamine  quo  ligatum 
est.  If  I  am  right  in  assuming  that  a  grant  is  not  necessary 
in  India,  it  follows  that  ^tfie^Easement  may  be  destroyed  here 
by  parol  agreement :  and  thus  even  by  the  English  law  a 
Easement  is  extinguished,  if  the  owner  of  the  dominant  ten0=- 
ment  permit  the  owner  of  the  servient  tenement  to  do  any  thing 
which  necessarily  prevents  the'^teture  enjoyment  of  the  ^Ease- 
ment. So  the  RomaS   law.  ^^    ' 

*'  Si  stillicidii  immittendi  jus  hdbeam  in  aream  taam,  et  permisero  ju9 
iibi  in  eoL  area  cedificandi,  utillicidii  immittendi  jm  amitto ;  et  similiter^ 
»i  per  tuum  fundum  via  mihi  debeatur,  et  premisero  tibi  in  eo  loco  per 
quern  via  mUu  dehetur  aliquid  facere,  amitto  jm  vice.*' 

§  51.  An  Easement  is  extinguished  by  cessation  of  enjoy- 
ment. So  in  Moore  v.  limv8on,i^)  it  appeared  that  the  plaintiff, 
having  some  ancient  windows,  pullod  down  the  wall  in  which 
they  were  situated,  and  rebuilt  it  as  the  wall  of  a  stable, 
without  any  window.  About  fourteen  years  after  this,  the 
defendant  erected  a  building  in  fix)nt  of  this  blank  wall,  and 
after  such  building  had  remained  there  about  three  years,  the 
jdaintrff  re-opened  a  window  in  the  same  place  that  one  of 
the  ancient  windows  had  formerly  stood,  in,  and  brought  this 
action  for  the  obstruction  to  his  newly-opened  window  by 
the  defendant's  building. 

A  rule  having  been  obtained  to  enter  a  nonsuit,  pursuant 
to  liberty  reserved  at  the  trial,  the  Court  of  K.  B.  made 
the  rule  absolute. 

Abbott,   C.  J.,   in  delivering  his  judgment,   said, 

"I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  maintain  this 
action.  It  appears  that  many  years  ago  the  former  owner  of  these  pre- 
mises had  the  enjoyment  of  light  and  air  by  means  of  certam  windows 
in  A  wall  in  his  house.  Upon  the  site  of  this  wall  he  built  a  blank 
wall  without  any  windows.  Things  continued  in  this  state  for  seventeen 
years.    The  Defendant,  in    the   interim,  erected  a  building    opposite  the 
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plaintiifs  blank  wall,  and  then  the  plaintiff  opened  a  window  in  that 
which  had  continued  for  so  long  a  period  a  blank  wall  without 
windows;  and  he  now  complams  that  that  nfindow  is  darkened  bj  the 
buildings  which  the  defendant  so  erected.  It  seenu  to  me,  that,  if  a 
person  entitled  to  ancient  lights  pulls  down  his  house  and  erects  a 
blank  wall  in  the  plac«  of  a  wall  in  which  there  had  been  windows,  and 
suffers  that  blank  wall  to  remain  for  a  considerable  period  of  time,  it 
lies  upon  him  at  least  to  show,  that,  at  the  time  when  he  so  erected 
the  blank  wall,  and  thus  apparently  abandoned  the  windows  which  gave 
li^ht  and  air  to  the  house,  that  it  was  not  a  perpetual,  but  a  tempor- 
ary abandonment  of  the  enjoyment ;  and  that  he  intended  to  resume  the 
enjoyment  of  those  advantages  within  a  reasonable  period  of  time.  I 
think  that  the  burthen  of  showing  that  lies  on  the  party  who  has  dia* 
continued  the  use  of  the  light  By  building  the  blank  wall,  he  may  hate 
induced  another  person  to  become  the  purchaser  of  the  adjdning  ground 
for  building  purposes,  and  it  would  be  most  unjust  that  he  should  after- 
wards prevent  such  a  penon  from  carrying  those  purposes  into  effect.  Jot 
these  reasons  I  am  of  opinion,  that  the  rule  for  a  nonsuit  must  be  made 
absolute." 

Bayley,  J.,  said,  "  The  right  to  light,  air,  or  water,  is  acquired  by 
enjoyment,  and  will,  as  it  seems  to  me,  continue  so  long  as  the  party 
either  continues  that  enjoyment,  or  shows  an  intention  to  oontinne  it* 
In  this  case  the  former  owner  of  the  plaintiff's  premises  had  acquired  s 
right  to  the  enjoyment  of  the  light ;  but  he  chose  to  relinqniah  that 
enjoyment,  and  to  erect  a  blank  wall  instead  of  one  in  which  there  wen 
formerly  windows.  At  that  time  he  ceased  to  enjoy  the  light  in  the  mode 
in  which  he  had  used  to  do,  and  his  right  ceased  with  it.  Suppose  that, 
instead  of  doing  that,  he  had  pulled  down  the  house  and  buildings,  and 
converted  the  land  into  a  garden,  and  continued  so  to  use  it  for  a  period 
of  seventeen  yean,  and  another  person  had  been  induced  by  audi  con- 
duct to  buy  the  adjoining  ground  for  the  purposes  of  building.  It 
would  be  most  unjust  to  aUow  the  person  who  had  so  converted  hb 
land  into  garden  ground,  to  prevent  the  other  from  building  upon 
the  a^oining  land  which  he  had,  under  such  circumstances,  been  in- 
duced to  purehase  for  that  purpose.  I  think  that,  according  to  the 
doctrine  of  modem  times,  we  must  oonsidor  the  enjoyment  as  giving  the 
right;  and  that  it  is  a  wholesome  and  wise  qualification  of  that  rule 
to  say,  that  the  ceasing  to  enjoy  destroys  the  right,  unless  at  tiie 
when  the  party  discontinues  the  enjoyment  he  does  some  act  to 
that  he  means  to  resume  it  within  a  reasonable  time." 

Holroyd,  J.,  added,  "  I  am  of  the  same  opinion.    It  appears  that 


MOORE   V.    RAWSON.  5i5 

the    former  owner  of  the  plaintiff's  premises    at    one    time    was  entitled 
to   the  house  with  the  windows,   so    that    the    light    coming    to    those 
windows  over  the  adjoining  land  could  not  be  obstructed   by  the   owner 
of  that  land.     I  think,  however,  that  the    riglit  acquired  by  the  enjoy- 
ment of  the  light  continued  no  longer  than  the  existence    of    the   thing 
itself  in  respect  of   which    the    party    had    the    right    of    enjoyment;    I 
mean  the  house  with  the  windows:   when    the    house    and   the  windows 
were   destroyed  by  his  own  act,  the  right  which  he  had  in  respect    of 
them  was  also  extinguished.    If,  indeed,    at    the   time    when    he    pulled 
the   house  down,  he  had  intimated  his    intention    of  rebuilding    it,    the 
right  would    not    then    have  been    destroyed  with  the  house.    If  he  had 
done  some  act  to  show  that  he  intended  to  build  another    in  its    place, 
then   the  new    house,   when    built,    would  in    effect   have  been    a  contin- 
uatiou    of    the  old    house^    and  the    rights    attached    to  the     old  house 
would    have    continued.     If  a    man  has    a    right    of   common    attached 
to    his    mill,    or   a    right     of    turbary    attached     to   his     house,     if  he 
puUs    down   the    mill    or    the     house,    the    right    of    common     or     of 
turbary  will  prima  facie  cease.     If  he  show  an  intention  to  build  another 
mill  or  another  house,  his    right  continues.     But  if  he  pulls  down  the 
house  or  the  mill  without  showing  any  intention  to  make  a  similar  use 
of  the  land,  and,    after  a   long    period  of    time    has  elapsed,    builds  a 
house  or  mill  corresponding  to  that    which  he   pulls   down,  that  is  not 
the  renovation  of  the  old  house  or  mill  but  the  creation  of  a  new  thing, 
and  the  rights  which  he  had    in  respect    of  the  old  house    or  mill  do 
not,  in  my  opinion,  attach  to  the  new  one.     In  this  case,   I  think,  the 
building  of  a  blank  wall  is  a  stronger  circumstance  to  show  that  he  had 
no  intention  to   continue    the    enjoyment  of    his    light    than  if    he  had 
merely  pulled  down  the  house.     In   that  case  he    might   have    intended 
to  substitute  something  in  its  place.     Here  he    does,  in  fact,  substitute 
quite  a  different    thing— a    wall    without   windows.     There  is    not  only 
nothing  to  show  that  he    meant  to    renovate  the  house  so  as  to  make 
it  a  continuance  of  the  old  house,  but  he  actually  builds  a  new  house 
different  from  the  old  one,    thereby  showing  that    he    did  not  mean  to 
renovate  the  old    house.     It  seems  to  me,  therefore,  that    the   right    is 
not   renewed  as  it  would  have  been,  if,   when    he  had  pulled  down  the 
old  house,  he  had  shown  an  intention  to  rebuild  it   within  a  reasonable 
time,   although   he  did  not  do  so  eo  irutanti.** 

Littledale,   J,    said,   "  According    to    the    present    rule  of    law    a 

man    may    acquire  a    right    of    way,    or  a  right    of    common,   (except, 

indeed,   common  appendant,)  upon    the    land  of    another,    by  enjoyment. 

After  twenty  year's  adverse    enjoyment  the    law  presumes  a  grant  mada 
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before  tlie  user  commenced,  by  some  person  who  had  power  to  grant. 
But  if  the  party  who  has  acquired  the  right  by  grant  ceases  for  a 
long  period  of  time  to  make  use  of  the  privilege  so  granted  to  him, 
it  may  then  be  presumed  that  he  has  released  the  right.  I  think,  that 
if  a  party  does  any  act  to  show  that  he  abandons  his  right  to  the  bene- 
fit of  that  light  and  air  which  he  once  had,  he  may  lose  his  right  in 
a  much  less  period  than  twenty  years.  If  a  man  pulls  down  a  house 
and  does  not  make  any  use  of  the  land  for  two  or  three  years,  or  con- 
verts it  into  tillage,  I  think  he  may  be  taken  to  have  abandoned  all 
intention  of  rebuilding  the  house  ;  and  consequently,  that  his  right  to  the 
light  has  ceased.  But  if  he  builds  upon  the  same  site,  and  places  win- 
dows in  the  same  spot,  or  does  any  thing  to  show  that  he  did  not 
mean  to  convei*t  the  land  to  a  different  purpose,  then  his  right  would 
not  cease.  In  this  case,  I  think  that  the  owner  of  the  plaintiff's  pre- 
mises abandoned  his  right  to  the  ancient  lights,  by  erecting  the  blank 
wall  instead  of  that  in  which  the  ancient  windows  were;  for  he  thai  in- 
dicated an  intention  never  to  resume  that  enjoyment  of  the  light  whidi 
he  once  had.  Under  those  circumstances,  I  think  that  the  temp(»aiy 
disuse  was  a  complete  abandonment  of  the  right." 

§  52.  The  material  question  is,  whether  the  cessation  or  altera- 
tion arose  fix)m  an  intention  to  abai\(lQii_  the  right,  which 
must  be  evidenced  by  the  acts  of  the  party.  A  blocking  up, 
of  a  temporary  nature,  of  a  window,  as  by  boards  nailed  over 
it,  might  bear  a  very  different  construction  from  filling  up 
the  same  space  with  bricks  and  mortar,  and  the  like. 

§  53.  Express  notice  of  an  intention  not  to  abandon  may  be 
shown.  The  erection,  unopposed  by  the  owner  of  the  ser- 
vient tenement,  of  a  wall,  during  the  blocking  up,  which  would 
interfere  with  the  reopening  or  the  enjoyment  of  the  former 
right  in  its  fullness,  would  afford  the  same  test  It  is  a 
species  of  encroachment.  The  character  of  the  alteration  in 
the  dominant,  or  of  the  encroachment  by  the  servient  tene- 
ment owner,  wLQ  give  the  measuring  cast.  Thus  in  Luttrdts 
casei^  an  action  was  brought  for  the  diversion  of  water.  The 
declaration  stated,  that  the  plaintiff,  on  the  4th  of  March 
in  the  40th  year  of  Elizabeth,  was  seised  in  fee  of  two  old 
and  ruinous    fulling-mills,    and    that    from    time    whereof,  fee 
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magna  para  aquce  ejuadam  rivuli  ran  from  a  place  called 
Hod  weir  to  the  said  mills ;  and  that  for  all  the  said  time 
there  had  been  a  bank  to  keep  the  water  within  the  current ; 
and  that  afterwards  the  plaintiff,  on  the  8th  October,  41 
Eliz.,  pulled  down  the  said  fiilling-miUs,  and  in  June,  42 
Eliz.,  in  place  of  the  said  fulling-mills  erected  two  mills  to 
grind  com,  and  the  said  water  ran*  to  the  said  mills  until  the 
10th  September  next  following;  and  the  same  day  the  de- 
fendants foderunt  et  fregerunt  the  bank,  and  diverted  the 
water  from  his  mills,  &c. 

"  The  defeDdants  pleaded  not  guilty,  and  it  was  found  against  them,  on 
which  the  plaiuti^  had  judgment;  upon  which  the  defendant  brought  a 
writ  of  error  in  the  Exchequer  Chamber,  on  which  two  errors  were  as- 
signed. The  principal  of  these  was,  that  by  the  breaking  and  abating 
of  the  old  fulling-mills,  and  by  the  building  of  new  mills  of  another 
nature,  the  plaintiff  had  destroyed  the  prescription  and  could  not  pre- 
scribe to  have  any  water-course  to  grist-mills :  *  As  if  a  man  grants  me  a 
water-course  to  my  fidling-mills,  I  cannot,  as  it  was  said,  convert  them 
to  corn-mills,  nee  e  contra'. 

**  One  of  these  cases  cited  in  argument  was  fromM  *  where  the  abbot 
of  Newark  granted  by  fine  to  find  three  chaplains  in  such  a  chapel  of 
the  conusee,  afterwards  the  said  chapel  fell,  and  there  ienetur — (during 
the  time  there  is  no  chapel)  the  divine  service  shall  cease,  for  it  ought 
to  be  done  in  a  decent  and  reverend  manner,  and  not  at  large,  sttbdio ; 
but  tenetur,  if  the  chapel  is  rebuilt  in  the  same  place  where  the  old 
stood,  then  he  ought  to  do  the  divine  service  again  :'  but  (it  was  col- 
lected) if  it  is  built  in  another  place,  then  the  grantee  is  not  bound  to 
do  divine  service  there. 

"  The  next  case  cited  strongly  supports  the  principle,  that  an  alteration, 
whereby  a  greater  burthen  would  be  imposed,  destroys  the  right  alto- 
gether. *  If  there  be  lord  and  tenant,  and  the  tenant  holds  to  cover 
and  repair  the  lord's  hall,  as  in  the  10  Edw.  3,  in  this  case,  if  the 
hall  falls,  yet  if  the  lord  builds  the  hall  in  the  same  place  where  it 
was  before,  and  of  such  bigness  as  it  was  before,  the  tenant  is  bound  to 
cover  it;  but  if  it  is  of  greater  length  or  breadth,  so  as  prejudice  may 
come  to  the  tenant,  or  if  it  is  built  in  another  place,  or  if  that  which 
was  the  hall  is  converted  to  a  cow-house,  a  stable,  a  kitchen,  or  the 
like,  he  is  not  bound  to  cover  it;  for  the  lord,  by  his   act,  cannot  alter 

(u)  10.  Hen.  7,  13  a,  b,  and  16  Hen.  7,  9,  a,  b. 
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the  nature  of   the  tenure,  nor  of    the    service  which    the  tenant  ought 
to  do/ 

"It  was  conteuded  in  argument,  that  the  alteration  from  fulling-mills 
to  corn-mills  might  be  injurious  to  the  grantor,  because  he  might  have 
corn-mills  himself,  the  proximity  of  others  to  which  might  injure  him ; 
and  the  principle  was  denied,  that  a  man  may  preserve  an  easement  bj 
rebuilding  on  the  same  spot,  and  in  the  same  manner,  unless  the 
previous  destruction  had  been  caused  by  some  act  of  God,  as  by  temp- 
est or  lightning;  but  it  was  resolved,  that  the  prescription  did  extend 
to  these  new  grist-mills,  for  it  appears  by  the  register,  and  also  by 
FUz,  Nat,  BreVy  that  if  a  man  is  to  demand  a  grist-mill,  fulling-mill, 
or  any  other  mill,  the  writ  shall  be  general,  de  uno  molendino^  without 
any  addition  of  grist  or  fulling.  21  Ass.  23,  agrees  of  a  plaint  in 
assize;  so  that  the  mill  is  the  substance  and  thing  to  be  demanded, 
and  the  addition  of  grist  or  fulling  are  but  to  show  the  quality  or 
nature  of  the  mill;  and  therefore,  if  the  pkintiff  had  prescribed  to  have 
the  said  water-course  to  his  mill  generally,  (as  he  well  might,)  then 
the  case  would  be  without  question  that  he  might  alter  the  mill  into 
what  nature  of  a  mill  he  pleased,  provided  always  that  no  prejudice 
should  thereby  arise,  either  by  diverting  or  stopping  of  the  water  as 
as  it  was  before ;  and  it  should  be  intended  that  the  grant  to  have  the 
water-course  was  before  the  buildmg  of  the  mills,  for  nobody  would 
build  a  mill  before  he  was  sure  to  have  water,  and  then  the  grant  of 
a  water-course  being  generally  to  his  mill,  he  may  alter  the  quality  of 
the  mill  at  his  pleasure  as  is  aforesaid. 

*'  So  if  a  man  has  estovers,  either  by  grant  or  prescription,  to  his 
house,  although  he  alter  the  rooms  and  chambers  of  this  house,  as  to 
make  a  parlour  where  it  was  the  hall,  or  the  hall  where  the  parlour 
was,  and  the  like  alteration  of  the  qualities,  and  not  of  the  house 
itself,  and  withont  making  new  chimneys  by  which  no  prejudice  ac- 
crues to  the  owner  of  the  wood,  it  is  not  any  destruction  of  the  pre- 
scription, for  then  many  prescriptions  would  be  destroyed ;  and  although 
he  builds  a  new  chimney,  or  makes  a  new  addition  to  his  old  house, 
by  that  he  shall  not  loose  his  prescription,  but  he  cannot  employ  or  spend 
any  of  his  estovers  on  the  part  newly  added, — the  same  law  of  con- 
duits and  water-pipes  and  the  like. 

"  So,  if  a  man  has  an  old  window  to  his  hall,  and  afterwards  he 
converts  the  hall  into  a  parlour,  or  any  other  use,  yet  it  is  not  law- 
ful for  his  neighbour  to  stop  it,  for  he  shall  prescribe  to  have  the 
light  in  such  part  of  his  house ;  and  although  in  this  case  the  plaintiff 
has   made  a    question,    forasmuch   as    he  has   not     prescribed    generally 
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but  particularly  to  his  fulling-mills,  yet  forasmuch  as  in  general  the 
mill  was  the  substance,  and  the  addition  demonstrates  only  the  quality, 
and  the  alteration  was  not  of  the  substance,  but  only  of  the  quality  or 
name  of  the  mill,  and  that  without  any  prejudice  in  the  water-course  to 
the  owner  thereof,  for  these  reasons  it  was  resolved  that  the  prescription 
remained." 

*  So  in  the  recent  case  of  Hall  v.  Swift,i^)  where  the  plaintiff 
had  a  right  to  water  flowing  from  the  defendants  land,  across 
a  lane,  to  his  own  land,  and  it  appeared,  that,  formerly,  the 
stream  meandered  a  little  down  the  lane  before  it  flowed  into 
the  plaintiff**s  land,  and  that,  in  the  year  1835,  the  plaintiff, 
in  order  to  render  its  enjoyment  more  commodious  to  himself, 
a  little  varied  the  course,  by  making  a  straight  cut  direct  from 
the  opening  or  spout  under  the  defendant's  hedge  across  the 
lane  to  his  own  premises ;  and  this,  it  was  contended,  negatived 
the  right  claimed  in  the  declaration.  TindcU,  B.  J.,  in  his  judg- 
ment, said — 

**  If  such  an  objection  as  this  were  allowed  to  prevail,  any  right,  how- 
ever ancient,  might  be  lost  by  the  most  minut«  alteration  in  the  mode 
of  enjoyment, — the  making  straight  a  crooked  bank  or  foot-path  would 
have  this  result.  No  authority  has  been  cited,  nor  am  I  aware  of  any 
principle  of  law  or  common  sense  upon  which  such  an  argument  could 
base  itself." 

§  64.  A  good  instance  of  non  user  without  any  intention  to 
abandon,  whereby  the  right  is  not  lost,  occurs  in  the  case  of 
fountains,  which  dry  up  for  a  season  and  burst  forth  again. 
Here  the  right  revives  with  the  flow  of  water.  This  c^fia  is 
likely  to  occur  in  India.  In  HaU  v.  Swifts  above  quoted.  Tin- 
dal,  0.  J.,  said, 

*'  It  is  further  objected,  that  the  right  claimed  has  been  lost  by 
desuetude,  the  water  having  many  years  since  discontinued  to  flow  in  its 
accustomed  channel,  and  having  only  recommenced  flowing  nineteen  years 
ago.  That  intemiption,  however,  may  have  occasioned  by  the  excessive 
dryness  of  seasons,  or  from  some  other  cause  over  which  the  plain- 
tiff had  no  control.  But  it  would  be  too  much  to  hold  that  the  right 
is,  therefore,  gone ;  otherwise,  I  am  at  a  loss  to  see  why  the  interven- 

(v)  6  Scott  167. 
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tion  of  a  single  dry  season  might  not  deprive  a  party  of  a  right  of  this 
description,  however  long,  the  course  of  enjoyment  might  be.'* 

§  55.  So  the  Civil  Law  ''  Hi  qui  ex  /undo  tuirino  aquam  ducere  9oUti 
Sitntf  adierunt  me,  proposuerunique —aquam,  qua  per  aliquot  amm>9  %n  nmt^ 
ex  fonie  qui  esi  in  agro  suirino,  dacere  non  poiuisae,  qu6d  fon$  exanassei  ; 
W  po9iea  ejf  eo  fonte  aquam  fiuere  cxpisse,  petieruht  que  me-^ul  quod  Jwa 
non  negligentid  out  culpd  sua  amiserani,  sed  quia  duotre  non  poteramt, 
his  reititueretur.  Quorum  mihi  poBlulatio  cum  non  iniqua  visa  sU  sue- 
currendum  his  puiaoi.  Itaque  quod  jus  habuerunt  tunc  cum  primum  ea 
aqua  pervenire  ad  eos  non  potuit,  id  eis  restiiuere  placeLM 

§  56.  When  there  has  been  an  encroachment  by  the  do- 
minant, and  its  amount  can  be  ascertained  and  separated,  it 
may  be  so ;  and  the  original  easement  remain  ;  but  when  the 
encroachment  is  of  such  a  nature  as  not  to  be  capable  of 
reparation,  the  easement  is  lost  The  man  pays  the  penalty 
of  his  own  act.  He  shall  not  impose  an  additional  burthen 
on  the  servient.  The  Boman  law  recognized  this  diflferenca 
Thus  though  an  excessive  or  imwarranted  use  were  made 
of  a  right  of  way,  the  right  nevertheless  remained,  the  party 
being  punishable  for  the  trespass. 

*^  Si  is  cui  via  vel  actus  dehebatur,  ut  vehiculi  certo  genere  uieretur^ 
alio  genere  fuerit  usus,  videamus  ne  amiserit  seroiiutem ;  ei  alia  sU  ^us 
conditio  qui  amplius  oneris  quam  licuit  vexerit,  magisque  hie^  pins  qnam 
aUud  egisse  videatur — sicuti  si  latiore  egisse  videatur — Sicnti  is  laisore 
itinere  usm  easet,  aut  si  plura  jnmenta  egerit  quam  licuit,  aui  aquw  ad- 
miscuerit^  aliam.  I  deoque  in  omnibus  istis  quastionibus  serviius  qnidem 
non  amittitur,  non  autem  conceditur  plus   quam  pactum  est  in  senntute.*\^ 

§  57.  But  a  roof  might  not  be  so  lowered  as  to-  render 
the  stillicidium  more  burthensome. 


"  StUlicidium  quoquo  modo  adquisitum  sit  aliius  toUi  potest,  levior 
fit  eo  facto  servitus^cum  quod  ex  alto  cadet  lenitis  et  UUerdum  direptmm, 
nee  perveniet  ad  locum  servientem — inferius  demitti  non  potest  quia  fit 
gravior  servitus,  id  est,  pro  stiUicidio  Jlumen.  Sadem  eausa  retro  dmci 
potest  stillicidium ;  quia  in  nostra  magis  incipiet  cadere ;  prodmi  mm 
potest,  ne  in  alio  loco  cadat  stUlicidium  quam  in  quo  posita  servitm  eU; 

{w)    L.  85,  E  dc.  serv.  prad  rost  («)  L.   11,  /.  quern*   serv.  omit. 
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Imius  facere  jpoterimua,  acrius  non.  Ei  omnino  sciendum  eU'—meUorem 
vicini  conditionem  fieri  po$Me,  deteriorem  non  poue,  nisi  aliquid  nominatim 
servitute   impouenda  immutatum  Juerity 

§  58.  An  injury  arises  not  only  where  the  entire  ease- 
ment is  prevented,  but  where  it  is  in  any  way  substantially 
lessened   or  deteriorated. 

*^ItenC*  says  Bracton,  "«  quia  aliquid  fecerit  quominus  ad  foniern, 
§rc*t  ire  possit,  vel  hcmrire,  vel  de/ontana  aqua,  non  tanlam  aquam  ducere 
vel  haurirey  tales  cadere  possuni  in  asuisafn,*' 

§  59.  Nor  must  the  secondary  easements,  by  which  the 
principal  is   enjoyed,  be  interfered  with. 

"  Hem!"  says  Bracton,  "  si  qnis  ire  adfonten  prohibetur,  hahet  actionem 
quare  quis  obstruxit,  quia  cui  conceditur  haustus  ei  conceditur  iter  ad 
fontem  et   accessus'  but  mere  threats   signify  nothing. 

§  60.  The  remedy  may  be  by  the  act  of  the  party,  who  has 
a  right  to  enter  upon  the  land  of  the  servient  tenement  to 
abate  a  recent  nuisance.  If  a  man  make  a  ditch  in  his  own 
land,  by  means  of  which  the  water  which  runs  to  my  mill 
is  diminished,  I   may  myself  fill  up  the  ditch. 

§  61.  If  a  man  erects  upon  his  own  soil  any  thing  which 
is  a  nuisance  to  my  mill,  house,  or  land,  I  may  remain  on  my 
own  soil  and  throw  it  down.  And  so  I  may  enter  on  his  soil 
and  tlirow  down  the  nuisance,  and  justify  this  in  an  action  of 
trespass. 

§  62.  If  a  nuisance  be  made  to  my  freehold,  I  may  enter 
on  his  land  who  made  it,  and  deject  the  nuisance.  If  a 
man  stops  my  way  to  my  common,  and  incloses  the  com- 
mon, I  may  justify  the  dejection  of  the  inclosm-e  of  the 
common  or  way. 

§  63.  If  a  nuisance  be  made  to  my  land  in  which  I  have  an 
estate  for  years,  I  may  still  deject  the  nuisance.  Nor  need 
there  be  any  previous  9i2tk6  or  demand  given.  In  many  cases 
irreparable  mischief  might  occur,  as  to  growing  crops  by  tlie 
cutting    off  or  damming  up  a  channel,    if  the  party  aggrieved 
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were  forced  to  wait  for  the  slow  process  of  the  law  j  andjie 
may  thel^fore  faRe  the"  law  into  hifrW^^Ii"  hands,  but  he  must 
use  no  more  force,  nor  work  greater  damage  than  sufficient  to 
abate  the  nuisance,  and^  t6"^Testore  the  condition  of  things  to 
the  status  ante  bdlum.  It  will  be  _  advisable  however,  where 
no  immediate  inconvenience  or  damage  accrues,  to  resort  to  the 
law  ;  as  thereby  all  chance  of  affrays  and  breaches  of  the  peace 
is  av6ided  ;  and  a  Qourt  of  Equity  will  interfere  by  Injunc- 
tion, where  the  right  is  clear  and  the  injury  manifest.  In  Blake' 
more  v.  GlaTruyrganshire  XIanal  Navigation^)  Company.  Lord 
Brougham  said, 

"  The  leading  principle  then  on  which  I  proceed  in  dealing  with  this 
application,  the  principle  which,  as  I  humbly  conceive,  ought,  generallj 
speaking,  to  be  .the  guide^of  th^,  Court^  and  to  limit  its  discretion  in 
granting  injunctions,  at  least  whecd  no  very  special  circumstances  oocur, 
is,  that  only  such  a  restraint  shall  be  imposed  as  may  suffice  to  stop  the 
mischief  complained  of,  and  where  it  is  to  stay  further  injury,  to  keep 
things  as  they  are  for  the  present."  ^— - 

And  a  fortiori  will  the  Court  afford  an  ample  remedy  when 
the  infringement  is  already  complete. 


iy)  1  MyL  k  Kee.  p.  184. 


INDEX. 


Page. 
ACCIDENT 

whereby  death  caused,  representatives  may  sue,  ...  ...       102 

purely  innocent,            ...                 ...  ...                 ..•       225 

preceded  by  rict  which  occasions  it;  by  assault,  •••  ...       226 

engagements  may  result  from,          ..,  ...                 ...       227 

how  far  party  responsible  for, 

care  to  prevent,            ...                 ...  ...                 —       181 

considered,                   ...                 ...  ...                 ...       439 

ACCIDENTAL  FIUE,           ...                ...  ...                ...       109 

ACCOUNT 

equity  jurisdiction  in  matters  of,     ...                 ...  •••  22-222 

common  law  courts  power,               ...  ...                 ...         25 

defined,     ...                 ..,                 ....  ...                 ..,      2-22 

See  Truit 

when  no  ground  for  equitable  relief,..,  •.»                 »..       223 
See  Mortgage,  . 

ACCOUNT  STATED 

on  what  ground ;  its  force  J              ...  ...                 ...       194 

may  be  opened  for  fraud,                  ...  ...                 ...       194 

'* surcharging  and  falsifying,"          ...  ...                 ...       194 

effect  of  long  acquiescence  in,           ...  ...                 ...       194 

ACCRETION.— See -/^Z/«rio». 

ACTION 

fraud  never  gives  ground  of,             ,..  ...                 ..•       228 

" on  the  case,"  origin  of,                 ...  ...                ...       100 

suspended  by  felony,     ...                 ...  ...                 ...       121 

not  by  misdemeanour,    ...  ...                ...       122 

on  false  affirmation,      ...                ...  ...                 ...       101 

ACT  OF  GOD.— Sqe  Ml  of  Lading. 

ACT  OF  PARLIAMENT.— See.iVb/ic<?. 

71 


554  INDEX. 

ACQUIESCENCE  Paor. 

its  effect  on  Civil  contract,              ..,  ..,  ..,  267 

on  catching  bargains,  ...                 ...  ...  ...  279 

Sec  Limitations,  Infancy, 

in  breach  of  Trust,  by  cestui  qui  trust ,  ...  ...  £59 

AD!ilINISTRATION 

of  effects  of  deceased,  equity  jurisdiction  as  to,  ...  ...  23 

See  Executor, 

Administrator  General's  Act,            ...  ...  ...  353 

ADULTERY 

connivance  by  husband  defeats  right  of  action,  ...  ...  2U9 

ADVERSE  POSSESSION 

equitable  doctrine  as  to,                   ...  ...  ...  3C 

AFFIRMATION 

false,  cause  of  action,    ...                 ...  ...  ...  101 

AGENCY 

agent  defined,               ...                 ...  ...  ...  392 

agent  cannot  delegate  authority,       ...  ...  ...  39i 

how  appointed,             ...                 ...  ...  ...  392 

Rights  of  Principal  against  Agent,  ...  ...  393 

Duties  or  Agent  to  Principal  enumerated,  ...  393 

Del  credere^  ...                 ...                 ...  ...  ...  394 

duty  to  keep  clear  account,              ...  ...  ...  39-^ 

property  distinct  from  own,  ...  ...  394 

Rights  OF  Agent  against  Principal,  ...  ...  39-1 

Rights  op  third  Persons  against  Principal,  ...  394 

foreign  principals,              ...  ...  ...  397 

Story's  remarks  on,      ...                ...  ...  ...  397 

Principal  adopting  acts  of  agent,    ...  ...  ...  398 

Power  of  agent  to  bind  principal  by  disposition  of  property,  «..  398 

Factors  Acts,                ...                 ...  ...  ...  401 

Undisclosed  principal,  ...                 ...  ...  ...  40S 

Payment  to  agent,        •••                 ...  ...  ...  403 

principal  liable  for  agent's,  ects,       ...  ...  ...  404 

iu  case  of  master  and  servant,  ...  ...  ...  404 

of  employer  and  contractor,  ...  ...  405 

distinctions  between  master  and  employer ^  ...  ...  406 

Principal  not  liable  for  agent's  malicioud  trespass, ...  ...  4  JS 

Principal  not  criminally  liable,           ...  ...  ...  40S 

Jl^tification  of  criminal  acts,            ...  ••«  ...  403 


INDEX. 


O0t> 


AGENCY— cow/i;iwa/. 

Page. 

Agent's  power  to  pledge,  how  determined. 

...       408 

HiOHTs  OF  Principal  against  Third  Parties,     ... 

...       408 

when  Principal  adopts  acts  of  agent, 

...       409 

Bights  of  Agent  against  Third  Parties, 

...       409 

when  Principal  undisclosed, 

•••       409 

agent  signing  as  such,  liability  of,    ... 

...       410 

exceeding  authority, 

...       412 

pnying  over  to  principal, 

...       412 

])issolution  of  relationship. 

...       414 

where  interest  coupled  with  authority, 

...       41.'» 

AGENT 

Purchase  from  principal, 

250 

See  Principal      Notice. 

may  be  employed  by  Trustee, 

...       341 

ALLUVION 

right  of,     ... 

...       I7G 

ANCIENT    LIGHTS 

.•.114-153 

APPEAL 

courts  of,  ... 

59 

duty  of  judge  of. 

...    61-68 

APPRENTICE.— See   Correction. 

APPROPRIATION  OF  PAYMENT 

See  Quarantee. 

Doctrine  of,  laid  down,  ...                 ••• 

...       38?. 

Debtor  has  the  first  option, 

...       384 

His  intention  may  be  inferred  from  acts. 

...       885 

Creditor's  right,  if  debtor  docs  not.  ... 

385 

need  not  appropriate  imrae<liatcly, 

...       386 

difference  in  Roman   law, 

course  of,  by  law,  where  none  by  parties, 

First  to  interest, 

ARBITRATION 

effect  of  clauses  in  partnership  deeds, 

wlien  agreement  to  refer  excludes  jurisdiction  of  courts, 

ARBITRATORS 

choice  of,  ... 

ousting  jurisdiction  of  Courts  by, 

ARGUMENTUM  AB  INCONVENIENTI, 


386 

387 

41S 
429 


9t 

21  r> 
77-yn 


6o(] 


INDEX. 


AKISTOTLE 

Page. 

his  definition  of  equity, ».. 

•  •• 

••• 

•  •• 

36 

shows  equity  is  equality, 

•  .• 

•  *• 

..a 

53 

ARTIFICIAL  STREAM.-See  iraUr. 

ASSIGNEE 

of  Bankrupt,  or  Insolvent,  purchases  by, 

«.. 

•  •• 

250 

Assignment 

grantor    cannot    convey  more 

than  his  own. 

a*. 

18S 

Exceptions, 

*•• 

... 

•  •• 

1S9 

Hindu  father  cannot  assi«cn 

ancestral 

property, 

•  a* 

ISS 

of  pension.  See  Public  Toliey 

;  Fraud. 

ATTORNEY 

implied  contract  by,  to  act  with  skill. 

•«• 

•  a. 

119 

duty  to  tell  client  the  law. 

... 

•  .a 

.•a 

203 

purchase  from  "client,     ... 

••• 

a.. 

•  •• 

250 

and  client,  relation  of,  ... 

... 

... 

... 

869 

Sco  Fraud.  Fiduciary    Relation. 

Notice. 

AUCTION 

engagement  not  to  bid  at, 

••• 

•  a. 

•  •• 

557 

See  Fraud. 

Employment  of  puffers  at, 

... 

•  •  • 

a.a 

258 

AVERAGE-GENERAL.— See  Contribution. 

BAILMENT 

... 

•  •• 

•  •m 

43S 

care  requisite  in  regard  to. 

... 

... 

a.a 

106 

Pepositium,  defined, 

... 

*.• 

aaa 

433 

degree  of  care  requisite, 

••• 

a.. 

... 

434 

CoMMODATUM,  defined. 

••. 

..a 

aaa 

434 

degree  of  care  required. 

... 

.«• 

... 

435 

conditions  of  loan  must  be  observed. 

..• 

•  •• 

435 

LocATio  RET,  defined, 

••• 

a.. 

a.a 

436 

degree  of  care  required, 

... 

•  .  • 

•  •* 

436 

Vadium,  defined. 

... 

... 

•  •• 

437 

Pawnee  may  use. 

... 

... 

a.a 

457 

on  default,  pawnee  may  sell. 

... 

a*. 

437 

distinction  between. 

and  lien. 

•  •a 

a.a 

437 

LocATio  oPEEis  FACiBNDi,  defined, 

... 

... 

4SS 

care  requisite, 

... 

... 

..« 

43S 

Neglect,  considered. 

•  a  • 

•  m. 

439 

iNMKEErEU,.., 

••« 

a.* 

Ui'442 

LoDuiNc  lIovsE  Keepeu,  ... 

»*• 

.•• 

•  a« 

442 

INDEX.  557 


B  A ILMENT— cw.////tfe(/. 

Page. 

Carriers, 

duty  as  to  goods,              ...                 ..* 

::: 

444 
415 

„        „     passengers,    ... 
„    livestock,     ... 
must  ask  reasonable  price,... 
change  in  law  as  to  carrying  safely, 

... 

445 
44G 
446 
447 

**  common  carriers" 

... 

452 

Land  carriers  act. 

... 

452 

Shipowners  liability,        ... 
limited  by  Bill  of  Lading, 
Hailway  Carriers, 

... 

433 
453 
454 

what  constitutes  Terminus, 

... 

454 

where  terminus  beyond  jurisdiction,     ... 
passengers  baggage, 
consignor's  right  to  countermand, 
time  for  performance  of  contract. 

... 

457 
457 
8G0 
461 

Bailee  breaking  bulk    ... 

liable  under  Breach  of  Trust  Act      .., 
„         „     Penal    Code, 
See  Mortgage, 

:.|" 

462 
463 

BANKRUPT.- See  jr^/^«ee. 

BARGAIN.— Catching. 

See  Fraud, 

BELIEF 

cflfect  of,  on  misrepresentation,          ... 

... 

233 

BILL  OF  LADING.-See  DailmenL 

Terms  of  exception  usual  in, 

Act  of  God,  Enemies,  Fii-e,  Perils  of  Sea, 

•  •• 

453 
453 

BLACKSTONE 

his  definition  of  Equity  considered,... 

... 

33 

BOND 

lost :  party  suing  on,  must  give  evidence  of  loss,... 
Usurious,  terms  on  which  decree  given  on  ; 

•  .. 

i  3-223 
43 

liy  unction  from  suing  on,   on  what  terms, 
obligee  releasing  one  of  co-obligors  under  mistake  of  law,  no 
relief.... 

48 
200 

BOTES.— Sec  Easement. 

BUACTON 

borrows  largely  from  Roman  Law,   ... 

-••• 

83 

558 


INDEX. 


Page. 


BREACH  OF  TUUSr  ACT. 

See  Ttitsi.  BailmnL 

BREAKING  BULK.— See  BailmenL 

BENAMEE  TRANSACTIOxN'S 

...       278 

notice, 

...       294 

character  of,  ... 

...       821 

presumption  or,  may  be  rebutted,     ... 

...       333 

CALLS.— See  Joint  Slock  Compmnj. 

CANCELLATION 

of  instruments,  when  aided, 

...       209 

CARE 

necessary  in  dealing  with  own  property, 

...       IH 

by  master,  for  protection  of  servant  using  macliincr)', 

...    13M 

See  Masier   and   Servant . 

CAIIRIER 

duty  of  to  carry — Sec  Bailmenl, 

...       Ill 

CASE 

action  on,  ... 

...84-100 

CATCHING    BAUGAINS.-See  U,tconacioHable  Bargaim, 

Fraud. 

CATTLE 

cnl  icing  away. 

...       Ill 

straying,    ... 

...       115 

CAVEAT  EMPTOR 

doctrine  of,       ... 

..  208,  229,  245 

CERTAINTY 

necessity  of  in  the  administration  of  the  Law, 

60 

in  contracts  to  be  specifically  performed. 

...       314 

CHALLENGE 

ofjuiy,      ... 

50 

CHAMPERTY,    ... 

...       258 

See  Fraud. 

CHANCE 

acts  result  of,  not  punishable, 

...       2:6 

Sec   Inituiiofi. 

CHANNELS 

Sec  iraier. 

INDEX.  551) 

CHARACTER  Page. 

representations  as  to,   or  faith  of  which  third  party  acts,  ac- 
tionable, ...  ...  ...  ,.»       ]01 

giving  servant,  not  libellous,  ...  ...  ...       103 

CHARITIES 

equity  jurisprudence  over,  ...  ...  ...         22 

CHARITY  ...  ...  ...  ...  ...       152 

CHEQUE 

See  Negligence. 

CHILD 

See  Correction. 

ciiin^Y 

his  illustration  of  the  necessity  of  knowledge  of  all  divisions 

of  Law.  ...  ...  ...  ...         13 

CHOICE 

See  Intention. 

CITIZENSHIP,   ...  ...  ...  ...  ...       152 

COLLATERAL  SUPPORT 

right  to,    ...  ...  ;..  ...  ...       154 

COLLISION 

of  ships,    ...  ...  ...  ...  114116 

COMMODATUM 

See  Bailment. 

COMMON  LAW 

twenty  sources  for  ascertaining,        ...  ...  ...         8'^ 

«  COMMON  SENSE" 

fallacy  of, ...  ...  ...  ...  ...  3 

Mr.  George  Norton's  remarks  on,     ...  ...  ...  3 

COMPENSATION 

See  Specific  Performance.     Forfeiture. 

COMPOSITION  DEEDS 
See  Creditor.     Fraud. 

**  COMPOS  MENTIS" 

Sec  Lunatic.     Fraud.    Intoxication,    Married  JFoinan.    Infant. 

COMPROMISE 

of  doubtful  right  upheld,  by  Equity,...  ...  ...       204 

of  rights  which  turn  out  other  than  what  parties  thought,    ...      201 


500 


INDEX. 


CONCEAL^EEXT — what  will  \\ihie  policy— Sc^c  hifnironce.  Page. 

by  silence,...  ...  ...  ..•  ...       237 

when  duty  to  disclose,  ..,  ...  ...  ...       246 

moral  duty  to.  disclose,...  ...  ..•  ...       347 

CONDITIONAL  SALE 
See  Mortgage, 

CONFIDENCE 

rel.ition  of,  requires  faith,  ...  ...  ...       205 

wlien  i-eposed,  equity  will  protect,  ...  ...  ...       263 

See  Fiduciary  Hfllatiou,  Fraud.) 

CONNIVANCE 

by  husband  at  adultery,  ...  ...  ...       29^ 

CONSENT— See  ConiracL 

the  elements  of,  considered,  ...  ..,  ...       196 

its  wctions  in  respect  to  Infancy,  Coverture,  Lunacy,  Drunken- 
ness, &c.  ...  ...  ...  ...       197 

Aristotle's  doctrine  of,  ...  ...  ...  ...       198 

Se6  Intention. 

necessary  from  both  parties  to  vary  contract,  ...  ...      192 

waives  error,  ...  ...  ...  ...      299 

CONSEQUENCES 

See  Judgment, 

CONSIDERATION 

what  will  support  promise,               ...  ..  ...        85 

purchaser  for  value— See  Purchaser.  Immoral  Contract .  Public 

Policy,,                 ..^                 ...  ...  ...         44 

Inadequacy,  mere,  not  ground  for  setting  aside  contract,  332-254 

corrupt,  used  against  public  policy,  ...  ...  ...      204 

immoral,   ...                 ...                 ...  ...  ...       265 

valuable,  good,  considered,               ...  ...  ...       280 

valuable,  meritorious,  inadequate,     ... 
See  Specijlc  Performance. 

CONSIGNOR 

right  to  countermand.  ...  ...  ...  ^, 

See  Bailment,    Stoppage  in  Transitu, 

CONTRACT 

implied,  to  act  with  skill,  ...  ...  ...       119 

damages  for  breach  of,  (see  lleasnre  of  Damages)  cannot  be  de- 

.    pajrted  from  but  by  mutual  consent,  ...  ...      192 
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accident  no  excuse  for  non-performance  of,  ..•  ♦..  223 

voided  by  fraud,           ...                 ...  ..,  ..•  228 

See  Fraud,     Cowideraiion,      Public  Policy,     Wager,     Mamie- 
nance.    Champerty,   Immoral ,  ...  ...  ...  265 

right  to  sue  for  misfeasance  or  nonfeasance,  ...  ...  118 

rendered  illegal  by  Statute,               ...  ...  ..«  266 

effect  of  acquiescence  on  void,           ...  ...  ...  267 

in  fraud  of  creditors,    ...                 ...  ...  ...  278 

privity  of- See    Equity,                   ...  ...  ..,  278 

See  Specific  Performance, 

tt//ra  rir^*— specific  performance  of,  ...  ...  323 

time  for  performance — See  Bailment, 

CONTRACTOR  when  liable  for  acts  of  employees,  ...  ...  186 

when  liable  for  damage  done  by  his  workmen,     ...  ...  186 

when  act  lawful,           ...                 ...  ...  ...  186 

who  not  employer,        ...                ...  ...  ...  405 

See  Agency, 

CONTBIBUTION.— See  Guarantee, 

between  Legatees,        ...                ...  ...  ...  374 

in  cases  of  jettison,        ...                 ...  ..,  ...  374 

-  general  average,              ...  ...  ...  374 

no  compulsory,  between  wrong  doers,  ...  ...  374 

CONVEYANCE 

in  fraud  of  creditors,    ...                 ...  ...  ...  27S 

of  pxirchaser,                    ...  ...  ...  279 

test  of  fraud,                ...                 ...  ...  ...  279 

distinction  as  to  voluntary,                ...  ...  ...  280 

CORRECTION 

of  child,  scholar,  apprentice,             ...  ...  •.,  188 

COVENANT 

See  Specific  Verformxince, 

CREDITOR 

contracts  in  fraud  of,  equity  against,...  ...  ...  278 

subsequent,  in  case  of  voluntary  settlement,  ...  ...  281 

secret  composition  deeds,                  ...  ...  ...  282 

CRITICISM 

fair,  not  libellous,          ...                ...  ..•  •••  lOS 

CUSTOM 

of  shaving  or  midwifery,  (native,)  not  sustainable  as  Meerassie 

right,. ••                ...                 ••«  «..  •••  191 
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DAMAGES 

injury  gives  right  to  some,  though  nominal, 

danmum  absque  injurid, ... 

instances  of,  ...  .••  ••• 

from  neglect —See  Neglect. 

enticing  cattle, 

from  unlawful  acts, 

from  contract  to  act  with  skill, 

measure  of — See  Measure, 

too  remote  in  contract, ... 

too  remote  in  tort, 

not  to  be  vindictive,     ... 

from  Plaintiffs  own  act, 

from  breach  of  contract, 

when  private  right  merges  in  public  wrong, 

nature  of,  •••  •••  •••  ••• 

motive  cannot  be  regarded  in  contracts,  ... 

may  be  in  torts,  ••« 

judge  cannot  give  more  than  asked, ...  ••• 

may  give  less,  ...  •••  ••• 

mitigation  of,  in  case  of  contracts,  ... 

rules  for  determining  penalty, 

liquidated  damages, 

courts  of  equity's  power  to  give,      •••  ••. 

See  J^ecific  Feffarmance,.,. 
Measure  qf  Damages. 

DAMNUM  ABSQUE  INJUKIA 
instances  of, 

legal  acts :  privileged  communication :  fair  criticism 
houses  down  to  check  fire  :  from  exercising  lawful 
where  damage  result  of  Plaintiff's  own  act,        ••• 
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97 

...  102 

..•  103 

..•  Ill 

...  Ill 

...  119 

..•  128 

...  136 

...  128 

...  112 

...  118 

...  119 

...  123 

...  126 

...  127 

...  137 

...  137 

...  139 
139-147 

...  139 

...  283 

...  304 

...  102 

...  103 

;  pulling 

right,,,.  104 

...  112 


112, 136, 187 
...  179 
...   180 


DANGEKOUS  ANIMALS,   ... 

instruments,  use  of, 

machinery,  •••  •••  ••• 

DEBTOR.— See  Creditor.  Executor.    Fraud. 

DECEIT,    no  action  for  misrepresentation,  where  no  moral  fraud,   ...      231 

DEED 

what  notice  it  gives.    See  Notice....  ...  ...      *^5 

DEPOSrrUM— See  BaUnmt. 
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force  of,    ...                 ...  ...  ...  •••  74 

DELICTUM— See  Fari  Delicto. 

DISCOVEKT,     ...                ...  ...  ...  '..•  21 

now  obtainable  at  common  law,       ...  •..  •..  24 

«  DOLUS  MALUS" 

described, ...                ...  ...  ..•  •••  328 

DOMAT 

deduces  all  law  from  the  two  great  Christian  commandments,  ...  1 53 

on  accident,                 ...  ...  ...  ...  226 

study  of,  recommended,...  ...  ...  ...  31 

DEIVINQ 

negligent, ...                 ...  ...  ...  ...  116 

DRUNKENNESS,                 ...  ...  ...  ...  211 

artificial  madness,         ...  ...  ...  ••«  216 

dealing  with  persons  under,  ...  ...  ...  252 

DUBESS,            ...                ...  ...  ...                   211,212 

per  minas,,,.                ...  ...  ...  ...  218 

contracts  made  under,  ...  ...  ...  ...  253 

DUTY 

cast  by  law  on  parties  to  do  acts,     .♦.  ...  ...  Ill 

cast  on  party  by  law,  must  not  be  avoided,  ...  ...  188 

to  disclose  facts,      ...  ...  208 

See  Misrepresentation. 
when  duty  to  speak  truth,  •..  ..,  ...  234 
to  make  disclosure,  ...  ...  246 

EASEMENTS     ...                ...  ...  ...  ...  481 

of  necessity                  ...  ...  ...  ...  1,86 

effect  of  notice,            ...  ••.  •••  ...  295 
See  Notice, 

defined,     ...                ...  ...  ...  ...  481 

afiirmative,                    ...  ...  ...  ...  482 

negative,   ...                ...  ...  ...  ...  488 

division  of,                    ...  ...  ...  ...  483 

origin  of,  ...                 ...  ...  ••«  ...  483 

lie  in  grant,                  ...  •••  ...  ...  483 

license,      ...                 ...  ...  ..«  ••«  484 

executed;  executory,    ...  ...  ».•  ...  485 

on  severance,                ...  ..•  •••  ...  490 
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reservations  of, 

«•• 

... 

... 

491 

what  enjoyment  constitutes, 

... 

... 

... 

498 

Op  Water. 

natural  right  to 

... 

... 

... 

493 

by  occupancy, 

... 

••• 

... 

493 

Mason  V.Hill, 

•t. 

... 

••« 

501 

artificial  right  to. 

... 

... 

... 

503 

to  throw  back  water, 

... 

•••) 

to  prevent  flow, 

..• 

1 
...  ' 

..« 

503 

position  altered, 

... 

..O 

subterraneous  waters.  ... 

>  •• 

... 

••• 

5U 

lakes. 

... 

... 

517 

tanks. 

• .. 

••\ 

.•• 

517 

windmills, ... 

... 

... 

... 

517 

light. 

... 

... 

... 

519 

prospect,   ... 

... 

... 

... 

519 

Alteration  of  tenement  does  not  alter 

EASEMENT, 

•.. 

520 

right  of  way. 

... 

*•• 

... 

528 

kinds  of,  specified. 

... 

... 

•  •• 

523 

right  to  support-. 

... 

«.• 

... 

629 

perpendicular  ;  kteral,  ... 

... 

... 

••• 

539 

No   ADDITIONAL  BURTHEN   TO  SERVIENT, 

... 

.«• 

534 

buildings  supported  by  buildings. 

... 

... 

•^ 

134 

damages  to  servient,     ... 

... 

... 

i 

;35*4I 

repairs. 

... 

... 

... 

542 

Extinction  of  easement. 

... 

... 

... 

543 

intention  to  abandon,   ... 

... 

•  •• 

... 

54S 

notice  of,  ... 

••• 

... 

... 

546 

non  user,  ... 

... 

... 

... 

549 

encroachment, 

... 

... 

550 

remedy,     ... 

... 

... 

... 

551 

by  act  of  party, 

... 

•  •• 

•  M 

551 

by  court,   ... 

... 

... 

... 

552 

EMPLOYER  AND  CONTRACTOR 

... 

... 

•  •• 

405 

See  Jgency. 

ENEMIES 

See  Bill  of  Lading. 

ENGAGEMENTS 

may  be  the  result  of  accident, 

••• 

•  *• 

•  •• 

227 
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See  Fee  Tail. 

EQUITABLE  DEFENCES 

now  pleadable  at  commoa  law, 

... 

24 

EQUITY 

Regulations  require  judge  to  be  guided  by. 

... 

1 

is  prior  to  law, 

... 

13 

separation  of  law  and,  ... 

... 

14,19 

misapprehension  as  to  character  of,  ... 

•*. 

14 

prorince  of,  described,  ...                 ..,                 ... 

... 

15 

court  of,  bound  by  settled  rates, 

... 

1ft 

follow  the  law,            ..,                  .,. 

... 

16-32 

Mr.  Justice  Norton's  remark  on 

..• 

18 

some  of  the  heads  of  jurisdiction  enumerated, 

..• 

23 

jurisdiction,  wherein  defective. 

... 

23 

law  reform,  how  it  affects  jurisdiction  of. 

••. 

24 

necessity  of  studying  principles  of,    . . . 

... 

26 

must  ever  exist,  even  when  code, 

••• 

26 

definition  of  by  Aristottle, 

... 

26 

limits  of,  by  Ethics, 

••• 

28,32 

conflict  between  law  and,  exemplified. 

... 

22 

construction,  rules  of,  same  as  those  of  law. 

... 

83 

does  not  relieve  merely  because  law  is  hard. 

... 

33 

Court  of,  does  not  possess  legislative  power. 

•.• 

34 

where  no  rule  of  law.  Equity  foUows  its  own, 

.. . 

84 

as  to  Statutes  of  Limitation, 

.*• 

35 

adverse  possession. 

... 

36 

lapse  of  time, 

... 

36 

judgment  presumed  satisfied  after  20  years. 

... 

37,39 

laches  discountenanced. 

••• 

37 

stale  demands  discountenanced. 

•.• 

37 

neglect   discountenanced. 

... 

37 

mortgages,  payment  of,  or  foreclosure  presumed,... 

... 

38 

will  remove  a  statutory  bar,  when,    ... 

»•• 

39 

when  equity  equal,  law  prevails. 

... 

42 

purchaser  for  value  without  notice,  ... 

42 

prcemium  pudicUicB      ...                 ...                 ••• 

..« 

42 

in  pari  delicto  melior  esi  conditio  possidentis. 

... 

43 

priority  in  time 

••« 

46 

He  who  seeks  equity  must  do, 

... 

48 

in  the  particular  matter  to  which  suit  relates,      ••• 

49,308,316 
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iniquitous  plaintiff  shall  not  recover,  ...  ...         53 

equity  is  equality,         ...  ...  ...  ...         5J 

Aristotle's  remarks  on,...  ...  ..•  .^         53 

instances  of  the  maxim,...  ...  .«•  ...         58 

largely  applies  Roman  law,  ...  ...  ...         88 

declares  deliberate  consent  binding,  ...  ...  ...       198 

will  not  relieve  against  mistake  of  law,  ...  ...       200 

compromise,  on  doubtful  point  of  Law,  upheld,  ...  ...         28 

favours  family  arrangements,  ...  ...  ...       201 

See  Mistake.   Ignorance.    Caveat  Emptor. 
relieves  in  cases  of  fraud...  ...  ...  ...       289 

when  it  will  give  damages,  ...  ...  ...       288 

the  principal  on  which  it  decrees  specific  performance,  ...       306 

See  Specific  Performance. 

considers  that  done  which  ought  to  be  done,       ...  ...       306 

looks  to  substance  more  than  form...  ..•  807,314 

agit  in  perionam,         *-.  ...  •*•  ...       309 

doctrine  as  to  purity  of  contract,       ...  ...  ...      313 

jurisdiction  in  partnerships— See  Partnership, 
EQUITY  OF  EEDEMPTION 

See  Mortgage. 
ESTATES  TAIL 

^eeFee  Tail. 
ESTOVERS 

See  Easements. 
ETHICS 

limit  equity,  ...  ...  ...  ...        2S 

obligations  of,  give  no  cause  of  action,  ...  ...      103 

EXECUTOR 

colluding  with  debtors,...  ••• 

See  Fraud. 

See  Torts,     ...  ...  ...  ...  ...      344 

EXPECTANT  HEIR 

See  Fraud.  Catching  Bargains. 

FACTORS  ACT 
See  Agency. 
FALSE  IMPRISONMENT 

motive  regarded,  in  assessing  damages,  ..•  ...      137 

in  action  for  —See  Measure  of  Damages. 
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FAMILY  ARRANGEMENTS  UPHELD 

... 

201 

but  when  liability  to  imposition  fcc.  will  be  set  aside, 

•.« 

205 

FARRIER 

duly  to  shoe, 

... 

111 

FEE  TAIL 

history  of,... 

... 

78 

FEIGNED  ISSUE, 

22, 

28,25 

FEME  COVERT, 

See  Married  Woman. 

FELONY 

where  private  right  of  action  merges  in, 

... 

122 

misprision  of. 

... 

221 

FENCES 

neglect  of,.*.                ...                ...                ».. 

«*• 

110 

lopping,  must  not  injure  neighbour's  property,  ••. 

••. 

154 

PEROCIOUS  ANIMATi 

damag^e  from, 

••• 

112 

J^ERETMAN 

duty  of,  to  feny, 

.«. 

111 

FICTIONS  OP  LAW 

founded  on  equity, 

... 

89 

instances  of. 

•*• 

89 

FIDUCIABY  RELATION 

See  Fraud, 

Parent  and  Child, 

.■« 

268 

Trustee  and  cestui  qui  trust, 

... 

268 

Attorney  and  Client,     ... 

... 

269 

Principal  and  Agent,    ... 

... 

Guardian  and  Ward,     ... 

.*. 

272 

Principal  and  Surety,   ... 

... 

273 

See  Specific  Pefformance. 

PIRE 

negligently  caused,  liability  for,       ...                ... 

*.• 

105 

accidental,... 

•*• 

109 

pulling  down  house,  to  stop,  not  actionable. 

... 

103 

SeeBmqfLadinff. 

FIREWORKS. 

SeeS^uid. 
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FORCE  Page. 
See  Intenlion, 

Acts  done  under  legal  compolsion,  ..«  •••  —  217 

FORECLOSURE 

of  mortgage  when  presumed,            ...  ...  •••  88 

See  Mortgage. 

FORFEITURE 

equity  relieves  against,...                 ...  ...  ...  22 

not  against  forfeiture  of  shares  of  Company  for  non  payment  of 

calls,                         ...                 ...  ...  ...  148 

no  relief  when  Statute  works,           ...  ...  ...  1*9 

none  when  compensation  is  sufficient,  ...  ...  1*8 

FORMS  OF  ACTION.           ...                ...  ...  ...  H* 

FRAUD. 

will  open  an  account  stated,             ...  •••  ...  19* 

voids  contract  ab  initio,...                 ...  ...  •••  228 

courts  do  not  lay  down  definite  rules  about,  ..•  ...  228 

cannot  form  ground  of  action,         ...  ...  ...  228 

described  by  Lord  Hardwicke,          ...  ...  ...  229 

division  of,                    ...                 •••  •••  —  ^*9 

Legal  and  moral,  considered,            ...  ...  ...  230 

misrepresentation,  effect  of,  see  Misrepresentation,    Action  of 

deceit  when  it  lies  for,              ...  ...  ...  231 

when   want  of  knowledge,               ...  ...  ...  233 

actual  ;  constructive,    ...                 ...  ...  ...  242 

SUGGESTIO   FALSI,               ...                       •••  •••  ...  242 

must  be  of  something  material,         ...  ...  ..-  242 

as  to  matter  in  which  one  party  trusts  the  other,  ...  243 

when  one  party  not  justified  in  trusting  the  other,  ...  245 

,. . knows  the  respresentation  false,  ...  246 

party  must  have  been  misled  to  his  injury,  ...  ...  246 

SUPPEESSIO  VERI,            ...                   •••  •••  —  ^^ 

moral    duty   to  disclose,                ...  ...  ...  247 

as  to  intrinsic  and  extrinsic  matter,  ..•  ...  248 

cafceat  Emptor,  rule  of,                  ...  ...  ...  248 

relations  of  the  parties  to  be  considered,  ...  ...  249 

Purchases  by  agents  trustees,  &c.     ...  ...  ...  250 

on  infants,  married  women,  persons  of  weak  intellect,  ...  251 

undue  influence,            ...                •••  .••  •••  **1 

intoxication,                 ...                •••  •••  •••  *^* 
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unconscionable  bargains,                   ...  ...  ...  254 

inadequacy  of  consideration,            •••  ...  ...  254 

Constructive  Fraud,   ...               ...  ...  ...  255 

— — >  void  against  public  policy,      ...  ...  255 

marriage  brokage  bonds,                  ...  ...  ...  256 

settlement  in  fraud  of  marital  power,...  ...  ...  257 

conditions  in  restraint  of  marriage,  ...  ...  ...  857 

■ of  trade,       ...  ...  ...  257 

engagements  not  to  bid  at  auction,  ...  ...  ...  258 

employment  of  puffers  at,                ...  ...  ...  258 

assignment  of  pension,...                ...  ...  •..  258 

wager  contracts,            ...                ...  ...  ...  258 

maintenance  and  champerty,            ...  ...  ...  258 

contracts  for  sale  of  public  offices,     ...  ...  ...  262 

■               — affected  by  moral  terpitude,  ...  ...  263 

against  public  poliey,  some  enumerated,  ...  266 

Fiduciary  relation,         ...                ...  ...  ...  268 

See  MUtake.    Murepretenialion, 

Parent  and  child,          ...                ...  ...  ...  268 

Trustee  and  cestui  qui  trust,           ...  •*.  ...  268 

attorney  and  client,       ...                ...  ...  ...  £69 

Guardian  and  ward,     ...                ...  ...  ...  271 

Principal  and  surety,     ...                 ...  ...  ...  273 

Frauds  affecting  third  parties,          ...  •••  •..  273 

catching  bargains,         ...                •••  ...  ...  273 

*                   must  be  under  pressure,  ...  ...  274 

^— Equity  copies  Macedonian  law,       ...  ...  278 

acquiescence  destroys  relief,  ...  ...  278 

conveyances  in  fraud  of  creditors,     ...  ...  ...  278 

'  in  fraud  of  purchasers,...  ...  ...  279 

■voluntary  conveyances,...  ...  ...  280 

—— fraudulent  preference,  ...  ...  ...  281 

secret  composition  deeds,  ...  •••  282 

Executors  colluding  with  debtors,     ...  ...  ...  283 

Pleading  fraud,  unsubstantiated,      ..•  •••  ...  288 

power  of  new  appointment  cannot  be  ysed  for  fraud,...  . . .  840 

GENERAL  AVERAGE 
See  CofUribution. 

GENERAL  RULES 

necessity   of,               •#•               •••  •••        •••  62 
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GIFT,  irrevocable, 

voluntary,  good  against  donor  though  void  against   purchasers, 
GOOD  CONSIDERATION 
See  Consideration, 
GOODS 

duty  of  carriers  as  to, 
See    Baihnent. 

GRANT 

carries  with  it  all  necessary  to  its  enjoyment, 
can  only  convey  what  the  grantor  has, 
exception,... 

GUARANTEE 

defined,     ...  •••  •••  •••  ••• 

amount  of  disclosure  requisite  in,     . . . 

form  of  guarantee, 

instances  of  ordinary  guarantee, 

extent  of  surety's  liability, 

continuing  guarantees,  ... 

discharge  ofojie  surety  discharges  all,  ...  note  k 

Surety  how  discharged. 

Surety  released  on  erroneous  representation, 

when  position  of  surety  altered  by  Legislation,     ... 

reimbursement  of  surety  by  principal, 

contribution  between  co-sureties,     ... 

■      in  some  case3  implied  by  La^sir,     ...  ..^ 

indemnity  of  surety,  principles  of,    ... 

right  of  surety  to  securities  in  hands  of  creditors,   on  payment 
of  debt,  ...  ...  ...  •»• 

when  no  collateral  security, 
§dteration  in  law  by  19  &  20  Vic.  c  97, 
what  surety  may  charge  against  principal, 
appropriation  of  payment,  ,^ 

GUARDIAN 

dealings  by,   with  ward, 

HARDSHIP 

of  particular  case,  no  ground  for  departing  from  general  law, 
may  be  considered  in  cases  of  specific  performance, 

HEIR  EXPECTANT 

See  Frat$d,  Catching  Bargain^ 
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inoohate  right  of  sons  in  the  inheritance,  ...  ...       188 

See  Msignment, 
family.     See  Notice, 
HIRING 

See  Bailment. 

HUSBAND 

in  equity,  Trustee  for  wife,  ...  •••  •.«      325 

IDIOTCY 

See  Intention.  ...  ..•  •««  •••       211 

IGNORANCE 

of  law,  affords  no  excuse,                ...                ...  ...198-217 

in  respect  to  public,     ...                 •••                 ...  ..•  199 

'            •  to  private,  Roman  Law,                 ..•  ...  199 

does  not  affect  case,  when  relation  of  confidence  exists,  ...  203 

pure,  of  fact,  without  imposition  will  entitle  to  relief,  ...  206 

but  the  fact  must  be  one  affecting  the  contract,   not  merely 

collateral,          ...                 ...                 ...  ...  206 

must  be  such  as  a  party  could  not  have  removed  by  due  diligence,  207 

where  no  duty  cast  on  the  other  party  to  inform,  ...  207 

doctrine  of  cofceat  emptor,               ...                 ...  ...  208 

when  equal  means  of  information  open  to  both,  ...  208 

when  instrument  erroneously  drawn, ...                ...  ...  209 

ILLEGALITY 

See  Contract.  Oonnderation.  Fraud,    Specific  Performance,  he.,...  265 

IMPLIED  CONTRACT 

on  part  of  professional  men  to  act  with  skill,       «..  ...       119 

IMPRISONMENT 

justifiable,  no  cause  of  action,  ...  ...  ..•       102 

INCONVENIENTI 

argumentum  ab,  ...  ...  ...  •••        24 

INDEMNITY 

by  party  suing  on  lost  bond,  ...  ...  ..•         48 

INDIAN  JUDGES 

difficulties  of,  ...  ...  ...  ...1,2-11 

INFANTS 

Equity's  jurisdiction  over,  ...  ...  ...  22 

See  Intention,                   ...  ...  ...  ...  213 

different  Epochs  m  infancy,  ...  ...  ...  213 
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See  Sepcific  Performance. 
INFLUENCE 

See  Undue  Influence. 

INHERITANCE 
See  Hindu  Law. 

INIQUITY 

he  that  hath  done,  shall  not  have  equity,  ...  ...         53 

INJUNCTION    ...  ...  ...  ...  ...         19 

power  of  Common  Law  Courts,  as  to,  ...  ...         24 

See  PartnerMp. 

INJURY 

amounting  to  felony,  doctrine  of  Merger^  ...  ...  130 

from  dangerous  animab,                   ...  ...  ...  112 

from  dangerous  instrument,              ...  ...  ...  179 
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See  Bailment, 
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fraudulent  trusts  in,     ...  ••«  ...  ...        44 

See  Amgnee. 
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policy  of,  what  concealment  will  vitiate,  ...  ...       236 
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INTENTION      ...                ...  ...  ...  ...  211 

in  criminal  matters,      ...  ...  ..«  ...  212 
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where  act  result  of  ignorance,  ...  ...  ...  212 

of  chance,  ...  ...  ,„  212 

— of  external  force,    ...  ...  ...  212 

how  proved,                ...  ...  ...  ...  220 

INTEREST 

liability  of  Trustee  to  pay,  ...  ...  ...      283 

See  Mortgage, 
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dealing  with  persons  under,              ...  ...  •••  ^^I 

ISSUE 

when  judgment  may  proceed  on  one  only,  ...  ...  72 

JETTISON 

See  Contribution. 

JOINT  PURCHASEES 

trust  in  cases  of,          ...                ...  ...  •••  ^^^ 

JOINT  STOCK  COMPANY 

when  share  forfeited  for  non-payment  of  calls,  no  relief,  ...  148 

JOINT  TENANCY 

hw  looks  on  with  disfavour            ...  ...  ...  338 

JUDICIAL  PROCEEDINGS 

report  of,  not  libellous,     ...                 ...  ...  ...  104 

JUDGES 

difficulties  in  the  way  of  late  Company's,  ...  ...  1-6 

not  bound  to  give  reasons,              ...  ...  ...  71 

whether  judgment  should  be  confined  to  points  in  issue,        ...  72-73 

when  decision  on  one  issue  sufficient,  ...  ...  72 

when  no  authority,  duty  of,             ...  ...  ...  77 

duty  of  to  declare,  not  to  make  the  Law,  ...  ...  78 

and  legislator,  boundaries  between,  •••  ...  •••  78 

French,  bound  to  declare  the  law,    ...  ...  ...  81-86 

"  Judge-made  law,"  term  considered,  ...  ...  82 

modern  practice  of,       ...                ...  ...  ...  84 

Statute  Law  guides,      ...                 ...  ...  ...  85 

why  Judges  have  invaded  province  of  Legislator,  ...  ...  88 

excluded  by  interest  from  judging  his  own  cause...  ...  91 

so  of  foreign  Court,         ..,  ...  ...  91 

cannot  give  more  damages,  but  may  less  than  Plaintiff  asks,    ...  137 

JUDGMENT 

presumed  satisfied  in  equity  after  20  years,  ...  ...  37-39 

See  Judge.     Precedent.     Obiter  dictum. 

postponing  delivery  of,  reasons  for,..  ...  ...  92 

evils  of  postponing,      ...                 ...  ...  ,,.  92 

when  to  be  delivered,    ...                ..,  ...  .„  92 

on  looking  to  the  consequences  of,   ...  ...  ...  94 

general  consequences— to  be  regarded,  ...  ...  96 

private  must  yield  to  public  convenience,  ...  ...  97 
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carries' with  it  necessary  powers  for  enforcing,     ...  ...  85 

of  Courts  of  equity,  when  the  land  is  not  within  their,  ...  311 

ousting,  by  contract  to  refer  to  arbitration,          ..,  .*.  266 

not  ousted  by  agreement  to  refer,      ...                 ...  ...  42S 

JUS  TEBTII 

not  available  defence  for  tenant,  Bailie,  ...  ...       194 

KNOWLEDGE 

want  of,  its  effect  on  representation,. ••  •••  ...  233 

equal  means  of,            ...                 ...  ...  ...  237 

LACHES 

discountenanced  in  Equity,              ...  ...  ...  57 

effect  of,  on  claim  for  specific  performance,  ...  ...  316 

LAKES. 

See  Easement. 

LAND  CARRIERS  ACT. 
See  Bailment, 

LANDLORD— See  Tenant, 
See  Specific  Ptr/ormance, 

LAPSE  OF  TIME 

in  equity  effect  of,        ...                 ...  ...  ...  36 

begins   to  bar  from  tlie  arising  of  opportunity  of  discovery 

of  fraud,               ...                 ...  ...  ...  39 

effect  of  on  contract  originally  void,.,.  ...  ...  267 

on  claim  for  specific  performance,  ...  ...  3!6 

effect  of  in  cases  of  trust— breach,  ...  ...  ...    .  359 

LARCENY— by  Bailie, 

See  Bailment, 

LAW 

ignorance  of,. no  excuse,  ...  —  —       195 

See  Ignorance, 

will  not  enforce  a  mere  moral  obligation,  ...  ...       247 

necessity  of  practitioner  knowing  all,  ...  ...         13 

LAWFUL  RIGHT 

exercise  of,  causes  no  actionable  damage,  ...  ...       104 

pursued  negligently,  gives  action,    ...  •..  ...       105 

See  •  Unlawful  Act: 
LAW  REFORMS 

recent,  how  they  affect  jurisdictions  of  Equity  and  Common  Law 

Courts,  ••«  •••  •••  •••        *^ 
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ground  of  its  force  as  plea,  •..  •..  ..,       299 

LEGACIES 

Equity's  jurisdiction  over,  ...  •..  ...         22 

LEGATEES. 

See  Contribulion.    Guarantee. 

LEGISLATION 

bouuds  between  and  judicial  functions,  ..,  ...        78 

usurpation  of  judicial  functions,       ...  ...  ..         90 

LEGISLATOR 

duties  of,  ...  ...  ...  •••  ...         S7 

LEX   TALLIONIS 

inequitable,  ...  ...  ..«  ...         56 

LIBEL 

measure  of  damages,  motive  to  be  regarded,  ...  ...  121 

fair  criticism,  not,         ...                 ...  ...  ...  iu3 

report  of  public  meeting,  not,            ..»  ...  ...  103 

of  judicial  proceedings,  not,               ...  ...  ...  104 

privileged  communication,  not,         ...  ...  ,.»  103 

LICENSE. 

See  Bailment, 

LIEN 

defined,     ...  ..«  ...  ...  ...       388 

general  and  particular   ...  ...  ...  ...  388 

origin  of,  ...                 ...  ...  ..•  ...  388 

by  contract  or  usage,  .,•  ...  ...  ...  389 

different  examples  of,  specified,  ...  ...  ...  889 

right  of,  depends  on  possession,  ...  ...  ...  890 

-  cannot  be  set  up  when  not  relied  on  in  first  in- 
stance, ...                 .  .  ...  ...  ...  390 

vendor  of  land  for  purchase  money;  ...  ...  ...  391 

of  Roman  law,               ...  ...  .,.,  ...  891 

joint  owners,  for  improvements,  ...  ...  ...  391 

Hindu  law  has  similar  provisions,  ...  ...  ...  391 

LIGHT. 

See  Easement. 

LIMITATIONS,  STATUTES  OP 

equity  applies  the  spirit  of,  ...  85 

.    .      wljat  sufficicAt  to  take  case  put  of,    ...  .,.  .,.        SO 
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LIMITATIONS,  STATUTES  OY-^conlinned. 
waived  by  not  pleading, 
parties  beyond  sea, 
See  Mortgage. 

LIS  PENDENS. 

See  Notice. 
LIQUIDATED  DAMAGES 
Court  bound  by, 

rules  for  ascertaining  whether,  or  penalty, 
use  of  the  terms  not  conclusive  against  penalty,  .,. 

LOAN. 

See  Bailment. 
LOCATIO  operis  Jaciendi. 
See  Bailment. 

LOCATIO  REI. 

See  Bailment. 
LODGING  HOUSE  KEEPER. 

See  Bailment. 

LUGGAGE. 

See  BaUmetU.    Bitdlway. 

LUNATICS 

Equity  jurisdiction  over, 
See  Intention. 

not  punishable. 
See  Weak  Intellect. 
MACEDONIAN  LAW. 
See  Fraud. 

MACHINERY 

dangerous,  injury  from,     ... 

MAINTENANCE 

See  Pablic  Tolicy. 

MALICE 

Supplet  cetatem, 

MALICIOUS  PROSECUTION. 

See  Proiecution. 
MALICIOUS  TRESPASS. 

^eeJgency. 
MANAGING  MEMBER-a  trustee, 
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MANDAMUS  Pace, 

why  the  writ  iasue*,      ...                 ...  *..  ,.^       102 

M.\NDATUM. 
See  Bailment, 

MARITIME  ACCRETIONS. 
See  ^ater. 

MARKET-OVERT 

sale  in,  eflfect  of,            ...                ...  ...  ...       189 

MARRIAGE,  PROMISE  OF 

in  action  for  breach  of,  motive  may  be  regarded  in  assessing  da- 
mages,  „.                ...                 ...  ...  ...       125 

MARRIED  WOMAN 

equity  jurisdiction  over,                    ...  ..,  ...         22 

conflict  between  law  and  Equity  as  to,  ...  ...         29 

when  Equity  will  force  husband  to  make  settlement  on,  ...         48 

subjection  to  husband, ...                 ...  ...  ...       213 

frauds  on,...                ...                 ...  *..  ...       25L 

marriage  brokage  bonds,                  ...  ...  ...       256 

settlement  by,  in  fraud  of  husband, ...  ...  ...       257 

conditions  in  restraint  of  marriage,  ...  ...  ...       257 

Equity  will  constitute  trustee  for,    ...  ...  ...       325 

MASTER  AND  SERVANT 

injury  from  act  of  fellow  work-man,...  ...  •..      180 

when  master  not  liable,                   ...  ...  ...       181 

when  master  has  forbidden  act  causing  injury,     ...  ...       184 

not  responsible  for  act  of  servant  not  done  in  his  business,       ...       184 
servant  responsible  for  obeying  criminal  orders  of  master,        ...       218 
See  Agency, 

MATERIALITY 

not  important  in  warranty                ...  ...  ...       235 

Sec  Fraud — suggesiio  faUiy.                 ...  ...  ...       24^ 

MAXIMS 

nse  of,       ...                ...                 ...  ...  ...         11 

collections  of  specified,     ...             ...  >  *  •*•         13 

MEASURE  OF  DAMAGE   ...                ...  ...  ...       12^ 

In  CoNTttACTS                   ...                ...  ...  ...       123 

must  result  naturally  from  injury,     ...  ...  ...       122 

possible  profits  not  reckoned  in,  generally,  ...  ...       122 

rule  in  Iladhv  v.  Baxaidale — stated,  ...  ...       124 
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motive  cannot  be  regarded,               ...  •••  •..  126 

exception  in  breach  of  promise  of  marriage  •••  ..«  126 
In  Toets. 

motive  regarded,          ...                ...  ...  ...  127 

damages  not  to  be  vindictive,          ...  ...  ...  128 

damage  too  remote,     ...                 ...  ...  128-136 

profits  recoverable,  when,                 ...  •••  ...  135 

Judge  cannot  give  more  than  plaintiff  asks,  ...  ...  137 

^           ■ but  may  give  less  in  contracts,  ...  187 

in  torts,       ...  ...  ...  138 

when  damages  liquidated,                •••  ...  ...  139 

MEERASSEE 
•      See  Custom. 

MERGER 

of  private  in  public  injury,  ...  ...  ..•  119 

ofprivate  right  of  action  in  felony,  ...  ...  ...  12* 

none,  in  case  of  misdemeanor,  ...  —  ...  123 

MISDEMEANOR. 

See  Merger,    Jetton, 
does  not  suspend  right  of  action,      ...  ...  •••123 

MISFEASANCE. 

See  Contract,    Negligence, 

MILL 

building  near  neighbour's,  no  cause  of  action,      ••. .  ...      105 

MISPRISON 

of  treason,  ...  ...  ...  ...       231 

of  felony,  ...  ...  ...  ...  ...       221 

MISREPRESENTATION 

effect  of,  ...                 ...                 ...  ...  ...  2Sl 

independent  of  duty,  no  action  lies  for,  •••  ...  231 

when  want  of  knowledge  exists,       ..•  ...  ...  233 

belief,  eff'ect  of,            ...                 ...  ...  ...  238 

rule  in  equity,               ...                 ..•  ...  ...  238 

party  affected  by,  may  avoid  contract,  ...  ...  239 

See  Specific  Ferformance. 

Sec  Notice,    Fraud, 

MISTAKE  ...  ...  ...  ...  ...106,197-268 

of  two  classes  ;  of  law;  of  fact,       ...  .  ...  ...  .    198 
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necessity  of  looking  closely  to  see  if  undue  influence,  misrepre- 
sentation &c.,       ...                •••  ...  •..  201 
mistake  of  fact,            ».•                ...  ...  ..205-217 

affecting  the  contract,  will  open  it  up,  ...  ...  205 

See  Ignorance,  Equity. 

in  criminal  law,  when  it  excuses,     ...  ...  ...  209 

money  paid  under  mistake,             ...  ...  ...  299 

See  Specific  Ferformance, 

MODUS  ET  CONVENTIO  VINCUNT  LEGEM,  ...  ...  58-201 

MONEY  PAID. 
See  MUiake. 

MORTGAGE 

payment  of,  or  foreclosure,  presumed  after  lapse  of  time,  ...  88 

usufructuary,                •••                 ...  ...  ...  4;63 

vivum  vedium,              ...                 ...  ..•  ••.  464 

account  for  interest,      ...                 ...  ...  ...  465 

usury  laws,  how  they  affect,             ...  ...  ...  465 

Equity  of  Redemption,...                ...  ...  •••  466 

Statutes  of  Limitation,...                 ...  ...  ...  467 

no  limitation  against  mortgagor,      ...  ...  ...  467 

limitation  exception  does  not  limit  mortgagee,  ...  ...  467 

conditional  sale,          ...                ...  ...  .*.  470 

tender,      ...                ...                 •••  •••  •  •  471 

foreclosure,                   ...                ...  ...  .471-473 

account,  how  taken,     ...                ...  ...  •••  473 

priority  of,                  ...                  •••  •.  ...  472 

acknowledgment  to  take  case  out  of  statute  of  limitation,      ...  476 

a  collateral  security,      ...                 ...  ...  •••  476 

Mr.  IklacPherson's  work  noticed,     ...  ...  ...  477 

Decisions  of  Sudder  and  Privy  Council  on  points  of  Mortgage,..  477 

MORTGAGES 

equity  jurisdiction  as  to,...              ...  .••  ...  22 

ground  on  which  they  stand,          ...  •.•  ...  148 

mortgagor  can  only  dispose  of  equity  of  redemption,  188-192 

mortgagee  only  of  mortgage  term,    ...  ...  ...  188 

MOTIVE 

cannot  be  regarded  in  assessing  damages  for  breach  of  contract,  1 26 

in  actions  for  Torts,  may  be  regarded,  ...  ...  127 
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NECESSITY 

will  not  justify  theft,                        ...  ...  ...  219 

MEIGHBOUR 

defined,     •••                  ...                 ...  ...  ...  342 

duty  towards,               ...                 ...  ...  ...  152 

ancient  notions  as  to  who  is,             ...  •..  ...  152 

NEGLIGENCE 

in  pursuit  of  lawful  right,   actionable,  ...  ...  105 

Plaintiff's  own,              ...                 ...  ...  .112.114 

Koman  Law,                ...                 ...  ...  ...  112 

collision  of  ships,         ...                 ...  ...  ...  114 

when  defendant  by  care  might  amd  consequences  of  plaintiff's 

negligence,            ...                ...  ...  ...  114 

negligent  driving,         ...                 ...  ...  ...  )15 

of  fellow  servant,  master  when  liable  for,  ...  ...  181 

defined  by  B.   Alderson,                ...  ...  ...  181 

accident  result  of,         ...            ....  ...  ...  224 

See  Notice,  ...                 ...                 ...  ...  ...  294 

in  preventing  which,     ...                 ...  ...  ...  299 

See  Bailment,                   ...                 ...  ...  ...  433 

considered,                   ...                 ...  ...  .  439-442 

NEGLECT 

discountenanced   in  equity,            ...  •••  ...  37 

NEW  TRIAL 

on  discovery  of  evidence  unknown  at  time  of  trial,  ...  209 

NONFEASANCE. 
See  Jclhn. 

NOTICE 

Purchaser  for  value,  without,            ...  ...  ...  291 

effect  on  subsequent  purchaser,         ...  ...  ...  291 

Boman  Law,                ...                ...  ...  ...  291 

Express— Constructive,                    ...  ...  ...  292 

what  constructive  notice  party  must  act  on,  ...  ...  292 

absence  of  title  deeds  should  put  on  guard,  ...  ...  294 

when  land  in  possession  of  tenants,  ...  ...  ,.«  294 

its  effect  on  easement,  ...                ...  ..,  ...  39S 

ofdeed,  notice  of  its  contents,         ...  ...  ,„  295 

misrepresentation  at  to  deed,           .4#  ...  ...  295 
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from  state  of  undivided  Hindu  family,  ...  ..•  297 

to  agent,  is  to  principal,  ...  ...  ...  297 

author  of  fraud,  ...  ...  ...  298 

act  of  Parliament,  to  all  the  world,  ..•  ...  ...  298 

Lis  lendens,                ...  ...  .  .  ...  298 

at  any  time  l)efore  money  paid,  ...  ...  ...  299 

See  TrusL 

NUDUM  PACTUM 

when  article  sold  &c.,  does  not  in  fact  exist,        ...  ..,       207 

NUISANCE 

when  actionable,  ...  ...  ...  ...       114 

when  public  wronj;  swallows  the  private,  ...  ...       119 

doctrine  of  merger  as  to,  ...  ...  ...       114 

OBITER  DICTUM 

force  of,     ...  ...  ...  ...  ...  71-74 

OFFENSIVE  TRADE 

must  not  be  set  up  to  detriment  of  neighbour,     ...  ...       154 

OFFICE-Sale  of. 
See  Public  I'olicy. 

OVER.RULING 

a  case,       ...  •••  •..  ...  •.•        64 

PAR  DELICTUM  ...  ...  ...  ...        43 

Test  of,     ...  ...  ...  ...  •••        44 

See  In  Pari  delicto. 

PARENT  AND  CHILD. 
See  Fraud, 

PARI  DELICTO 

seldom  both  parties  exactly  so  situated,  Test  for, ...  ...        44 

PARLUMENT.    Act  of. 

See  Notice. 

PARTICEP8  CRIMINIS,      ...  ...  ...  ...        43 

distinction  between  cases  when  malum  prohibitum  and  malum  in  9e,        44 

PARTIES 

now  examinable,  in  actions,  ...  ...  ...         24 

PARTNERSHIP 

equity  jurisdiction  over,  ...  ...  ...         22 

partner  purchasing  from  Firm,        ...  ...  ...       250 
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specific  performance  of  contracts,     ...  •••  ...  303 

what  constitutes,           ...  ...  ...  ...  416 

participation  in  profits,...  «.•  ...  •—  417 

ostensible,  dormant,  nominal,  partners,  ...  ...  418 

dissolution  of,              ..»  ...  ...  •••  419 

form  of  contract,          ...  ...  ...  •••  490 

each  partner  agent  of  rest,  ...  ...  ••«  420 

but  act  must  be  within  scope  of  authority,  •..  •••  421 

negotiable  instruments  of,  ...  ...  ...  422 

bond  fide,  ...                  ...  ...  ...  •••  422 

admissions  by,               ...  ...  ...  ...  423 

notice,       ...                 ...  ...  ...  ...  423 

Estate  of  deceased  partner,  ...  •••  ...  424 

novation,    ...                  ...  ...  ...  ...  425 

•*  Limited  Liability,"    ...  ...  ...  ...  426 

Equity's  jurisdiction  over  partnership,  ...  ..«        426 

Injunction  and  Receiver,  ...  ...  ...       427 

effect  of  arbitration  clauses,  ...  ...  ...       428 

PART  PERFORMANCE. 
See  Specific  Performance, 

PASSENGERS 

duty  of  carriers  as  to,   ... 
See  Baihnent. 

PASSENGERS  LUGGAGE. 
See  BailmeMt. 

PATRIARCHAL  SYSTEM* 

fallacy  of,...                 ...  •••  .••  ...  6 

Tacitus  on,                   ...  ...  ...  ...  8 

Mill  on,     •••                ...  ...  ••.  ...  8 

Mr.  G.  Norton  on,       ...  •••  ..•  ...  9 

PAWN. 

Sec  Bailment, 

PAYMENT 

of  mortgage  when  presumed,  ...  ...  ...         88 

appropriation  of.  See  JpropriaiUm  (/  FaymenL 

PENALTIES 

equity  relieves  against,...  ...  ...  ...22-148 

See '  Liquidated  Damages.* 
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PENALTIES— co»/i«tf<?rf.  ^ 

Party  shall  not  escape  performance  of  contract  by  electing 

pay  penalty,  •.« 
distinction  between  and  sum  to  be  paid  for  an  additional  act, 

PENSION 

assignment  of. — See  Public  Policy. 
PERILS  OF  SEA,  &c. 

provided  ajrainst  in  Marine  Policies, ... 
See  Bill  of  Lading. 

PLAINTIFF. 

See  Equity.    Specijic  Perfoiinance, 

PLEADING. 
See  Fraud, 

PLEDGE 

distinguished  from  mortgage, 

POISONING  POULTRY 

damages  for 
POLICY.—See  Insurance. 
POLICY  PUBLIC. 

See  Particeps  Crimiuis  :  Trust. 

when  it  precludes  action  for  private  injury, 

in  respect  to  the  marriage  contract — See  Married  Woman, 

forbids  restraint  of  trade, 

not  to  bid  at  auction,    ... 

Puffers  at  auction. 

Assignment  of  pensions, 

wager  contracts  void,    ... 

maintenance  and  champerty, 

contracts  for  sale  of  public  office, 

various  kinds  of,  enumerated, 

to  oust  jurisdiction  (by  arbitration)  ... 

trusts  in  contravention  of,  invalid,   ... 

POWERS 

defective  execution  of,  when  aided,    ••• 

PRECEDENT 

rationale  of, 
when  not  binding, 
distinguishing  cases,     •.. 
when  decisions  fluctuate. 


to 
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463 
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..   120 

.257-266 
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258-330 
.•  258 
258 
..  262 
..  266 
..  266 
..   832 

..   209 

59 
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65 
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PRECEDENT— co«^/»w^^.         *  Page. 

where  reasons  unsatisfactory,  not  to  be  disregarded  on  account 

of  hardship  of  the  case,            ...  ...                 ...  69 

rules,  force  of,              ...                 ...  ...                 ...  69 

obUer  dicium,  force  of,...                 ...  ...                  ...  71 

where  none,                 ...                 ...  ...                 ...  77 

PRJilMIUM   PUDICITLE 

when  recoverable,  ...  ...  ...  ...42-264 

Roman  Law  of,  ...  ...  ...  ...         4% 

PREFERENCE 

fraudulent— See  Fraud. 

VmUM  IMPRESSIONIS 

cases  of,    ...  ...  ...  ...  ...         77 

PRINCIPAL  AND  AGENT. 

See  Fidifciary  Illation.   Frnad.   Notice.    Guaratitee. 

PRINCIPAL  AND   SURETY  ...  ...  ...      273 

PRINCIPAL 

See  Agency, 

PRIORITY  in  time,  effect  of,  ...  ...  ...  ...        45 

See  hfftrigage, 

PRIVILEGED  COMMUNICATIONS. 
See  Libel 

give  no  cause  of  action,...  ...  ...  ...       103 

PRIVITY  OF  CONTRACT 

how  Law  and  Equity  regard,  ...  ...  ...       3:8 

PROFIT  A  PRENDRE. 

See  Easement. 
PROFITS 

generally  cannot  be  regarded  in  assessing  damages  for  breach  of 

contract,...  ...  ...  ...  ...123-129 

See  Measure  of  Damages, 
when  recoverable,  ...  ...  ...  ...        185 

PROMISE  OF  M.ARRIAGE 

See  Marriages, 
PROSECUTION 

not  subject  of  action,  uuless  malicious,  ...  ».«       103 

PROSPECT. 

See  Easement, 
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PUBLIC  OFFICE.  Page. 

See  Policy— puilic. 

PUFFEKS 

at  public  auction— See  Auction. 
Public  Policy.    Fraud. 

PUNISHMENT 

should  follow  quickly  on  crime,        ...  ...  7,;        93 

PUKCHASE  by  Agent,  trustee  &c.,  ...  ...  .,.       250 

by  attorney  of  client,    ...  ...  ...  ...       269 

of  fairness  on  part  of  attorney,         ...  ...  ...       269 

by  guardian,  of  ward,  ...  ...  ...  ...       272 

by  trustee,...  ...  ...  ...  ...       273 

PURCHASER 

for  value  without  notice  protected,  ...  ...  ...42-291 

conveyances  in  fraud  of,  ...  ...  ...       279 

See  Notice.    Specific  Performance. 

QUIA  TIMET 

principle  of  BiUs  of,      ...  ...  ...  ...      so7 

QUO  WARRANTO,  ...  ...  ...  ...       101 

RAILWAY. 

See  Bailment. 

RATIFICATION 

of  criminal  acts  of  Agent,  ...  ...  ...      408 

See  Agency. 
RECEIVER. 

See  Partnenhip. 

RECOVERY 

Common^ ...  •••  •••  •••  ..•        7S 

REDEMPTION 

Equity  of. 
See  Mortgage. 

REIMBURSEMENT. 

See  Guarantee. 
RELATION 

in  which  parties  stand,  to  be  considered,  •••  ...       249 

See  Fraud. 
RELIGIOUS  ENDOWMENT 

managers  of.  Trustees, ...  ...  •..  ••,       327 

dealt  with  uud^r  Breach  of  Trust  Act,  ...  ..»      327 

75 
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103 
104 
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BEMEDY  Pac& 

when  there  is  a  right,  there  is,         ...  .„  ...         98 

See  RiffhL    Negligence,    Bamaget,    Merger* 
REMOTENESS. 

See  Damages, 

RIPARIAN  PROPRIETORS 
right  of— See  Water, 

REPRESENTATION. 
See  Warranty, 

RESTRAINT 

of  trade.     See  Public  Policg.     Fraud, 
See  Duress. 

RIGHT 

implies  remedy, 

limitations  of  rale, 

exercise  of  lawful,  gives  no  action,    ... 

pursued  negligently  gives  action, 

RIGHT  TO  SUPPORT. 
See  Easement, 

RIGHT  OP  WAY. 

See  Easement. 

RULES 

of  law ;  use  and  necessity  of,  ...  ...  ...         69 

for  determining  between  Penalty  and  Liquidated  damages,   ...139-147 

SALE 

in  market  overt— effect  of,  ...  ...  ...  189 

by  Sheriff,  what  it  conveys,  ...  ...  ...  1 9£ 

under  Decree,               ...  ...  ...  ..,  192 

SALE,  CONDITIONAL. 
See  Mortgage. 

SCHOLAR. 

See  Correction. 

SCHOOL 

setting  up  near  neighbouring,  no  cause  of  action,.,,  .,,       105 

SCRIP 

action  for  not  returning.    Measure  of  Damages, ...  ...       130 

DEDUCTION 

utcite  of  law  as  to  father's  right  to  sue,  .^  r««.103-S65 
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SEI'AIIATE  PROPERTY.  Page. 

See  Married  Woman. 

SETTLEMENT. 

See  Married  Wotnan, 

SERVANT 

injury  to,  from  negligence  of  fellow  servant,         ...  ...       184 

See  Master  and  Servant.    Agency. 

SERVITUDE. 
See  Easement. 

SHARES. 

See  Forfeiture.     Calls, 

SHIP  OWNER. 
See  Bailment. 

SIGNATURE 
as  Agent. 
See  Agency, 
SILENCE 

its  effect  as  concealment,  ...  ...  ...       237 

SKILL 

implied  contract  by  professional  men,   to  act  with,  ...       119 

SONS. 

See  Hindu  Law, 

SPECIFIC    PERFORMANCE                 ...  ...  ...  21 

ho.w  far  hardship  a  matter  for  consideration,  ...  ...  97 

for  what  misrepresentation   set  aside, 

contracts  as  relates  to,  how  divided,  ...  ...  800 

of  contracts  relating  to  land,             ...  ...  ...  301 

chattels,       ...  ...  ...  802 

partnership  contracts,  ...                 ...         '  ...  ...  303 

between  landlord  and  tenant,           ...  ...  ...  303 

of  covenants,                ...                 ...  ...  ...  303 

when  damages  not  sufficient  compensation,  ...  •••  304 

pratium  offectioniSy        ...                 ...  ...  •••804 

when  fiduciary   relation,                  ...  ...  ...  305 

principle  on  which  Equity  acts,        ...  •..  ...  306 

Equity  looks  to  substance  more  than  form,  ...  ...  307 

of  contracts  to  do  personal  acts,       ...  ...  ...  307 

how  far  plaintiff  must  have  performed  his  part  of  contract,     ...  3r>8 

is. in  discretion  of  Court,                ...  ...  ...  809 
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SPECIFIC  PERFORMANCE— co«/wM«?(/. 

of  contracts  personal  to  land, 

though  land  not  within  jurisdiction  of  Court, 

Part  performance  with  reference  to  Statute  of  Frauds, 

when  contract  in  writing, 

when  equity  will  enforce, 

writing  must  be  certain, 
sought,  or  resisted,       ...  ••• 
effect  of  laches, 
lapse  of  time. 


Vjlqe. 
309 
301 
312 
313 
313 
814 
315 
316 
316 
317 
318 
318 
319,824 
.       320 


Purchaser  and  vendor, 

must  be  valuabb  or  meritorious  consideration, 
volunteer,  difference  between  executory  and  executed  contract,.., 
when  equity  will  give  compensation, 
when  substantial  defect, 

no  interference,  unless  order  effectual,  ...  ..,  321 

to  perform  part  of  contract,       ...  .„  321 

enforcement  of  negative  contracts,    ...  ...  ,.,  S22 

inadequacy  of  consideration,            ...  ...  ...  322 

what  portion  of  consideration,          ...  ...  ...  322 

where  want  of  mutuality,                 ...  ...  ...  322 

infant  cannot  sue  for,    ...                •••  ...  ...  822 

illegality  of  contract,    ...                 ...  ...  ...  823 

of  contract  ffZ/f a  oirM,  ••.                 ...  ..«  ...  323 

not  when  misrepresentation,            ...  ...  •«.  824 

■  mistake,       ...                ...  ...  ...  824 

■                fraud,          ...                ...  ...  ...  324 

SPBNCE 

corrects  Blackstone,      ...                ...  •«.  ...  33 

on  hardship,                 •••                 ...  ...  ...  97 

contract  not  avoided  \)y  election  to  pay  damages, ...  ...  150 

SQUIB 

throwing  in  crowd,  liability  for,        ...  ...  ...  112 

STALE  DEMANDS 

not  favoured  in  equity,...                ...  ...  ...  86 

STATUTE  LAW 

judges  bound  by,          ..•                 ...  ...  ...  85 

no  relief  when  statute  works  forfeiture,  ♦..  ...  149 

contracts  rendered  illegal  by,           ...  .••  ••»  266 
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STATUTES  Page. 

conveyances  in  fraud  of  creditors,    ...  »..  ...       278 

' of  purchasers,  ...  ...  ...       279 

distinction  between  these  statutes,  •••  •••       2S0 

See  ^aud, 

of  Frauds,  considered,  ...                 ...  ...  ...       312 

STIPULATED  DAMAGES. 

See  Damages, 
STOPPAGE  IN  TRANSITU 

right  of,    ...  ...  ...  ...  •••       190 

See  Bailment.     Consignor. 

SUGGESTIO  FALSI. 
See  I^aud. 

SUPPRESSIO  VERI. 
See  "Fraud. 

SUPPORT. 

See  Collateral  Support. 

right  to,    .«•  ...  •••  »««  ••• 

See  EMement. 

SURCHARGE  AND  FALSIFY. 
See  Account  Stated. 

SURETY. 

See  Principal  and  Surety  :  guarantee. 
SURGEON 

implied  contract  to  act  with  skill,     ...  ...  «.«      119 

SURPRISE,        ...  ...  ...  ...  ...      205 

TANKS.— See  Easement. 

TECHNICALITY 

characteristic  of  the  system  of  law  administered  in  Company's 

Courts,  ...  ...  ...  6  (note  a) 

TENAI^T 

cannot  dispute  Landlord's  title,        ..  ...  ...       193 

TENDER 

See  Mortgage. 

TERMINUS 

See  Bailment.     Railway. 

THEFT 

not  justified  by  necessity,  ...  „,  ...       219 
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TIME  for  performance  of  contract.  Page. 

See  Bailment.  Railway. 

TITLE  DEEDS 

loss  of,  supplied  by  long  possession,  ...  ...       223 

TORTS 

measure  of  damages  in  action  for,     ...  ...  .  ..•       126 

See  Measure  of  Vamoses. 

TORT  FEASORS. 

See  TTrong  Doets. 
TRADE 

contracts  in  restraint  of,  ...  ...  ...       266 

TRAP  DOOR 

leaving  open,  negligently,  ...  •••  ...       120 

TREASON 

misprison  of,  ...  ...  ...  ...       221 

TREES 

lopping,    ...  ...  ...  ...  ...       154 

TRESPASS 

justifiable  when  highway  impassable  •••  ...       104 

Leave  and  Licence,  plea  of,  ...  ...  ...       299 

TRESPASS  MALICIOUS. 
See  Jgency. 

TRUSTS 

jurisdiction  of  equity  over,             ...  ...  ...  21 

for  purpose  of  fraudulent  Insolvency,  ...  ...  44 

origin  of,  from  statute  of  Uses,        ...  ...  ...80-327 

Breach  of.  Act  for,       ...                 ...  ...  ...  122 

Trustee  cannot  renounce,                ...  ...  ...  193 

trust  in  favour  of  creditors  communicated,  cannot  be  revoked  ...  193 

accidental  prevention  of,                ...  ...  ...  823 

Purchase  by  party  in  position  of  Trustee,  ...  ...  24^ 

Trustee  and  cestui  qui  trust,  relations  of,  ...  •»«  263 
See  Fraud.    Fiduciary  Relation, 

Purchase  by,                ...                 ...  ...  ...  273 

Liability  of  Trustee  to  pay  interest,...  ...  ...  283 

do  not  require  privity  of  contract,  ...  ...  ...  SIS 

acquiescence  by  C.  Q,  T.  in  Breach  of  Trust,     ...  ...  359 

Length  of  time  in  cases  of  Trust  Breach,  ...  ...  351 

Equity  never  wants  a  Trustee,         ...  ...  ...  825 
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TRVSTS'-coniinued.  Page. 

Doctrine  illustrated  in  case  of  feme  covert,  ,„  ...  325 

Trusts    among    Natives,                ...  ...  ...  326 

Trusts  defined,             ...                 ...  ...  ...  327 

Trusts  sprang  from  Koman  Law,     ...  ...  ...  327 

Three  constituents  of,    ...                 ...  ...  ...  330 

no  particular  from  of  words  necessary,  ».,  ...  331 

may  be  proved  by  past  testimony....  ...  ...  331 

subject  and  object  of  must  be  definite,  ...  ...  331 

Division  of:  Express. — Implied.  Executed; — Executory,     ...  332 

Inplied  trusts  are  constructive  or  resulting,  ...  ...  332 

Inplied  Trusts  discussed,                 ...  ...  ...  33? 

Resulting  Trusts  explained,             ...  •••  ...  333 

presumption  of,            ...                 •..  ...  ...  333 

Trust,  when  joint  purchase,             ...  ...  ...  389 

no  man  can  be  compelled  to  become  trustee,  ...  ...  340 

How  Trust  accepted,    ...                 ...  ...  ...  340 

Trustee  de  son  tort,       ...                 ...  ...  ...  340 

Trust  accepted  cannot  be  thrown  up,  ...  ...  340 

Properties  of  Office  of  Trustee,       ...  ...  ...  340 

Trustee  may  be  discharged  by  Court,  ...  ...  340 

Power  of  new  appointment  cannot  be  used  fraudulently,  ...  340 

Trustee  cannot  delegate  his  office,  ...  ...  ...  841 

may  employ  needful  agents,             ...  ...  ...  341 

co-Trustees  form  one  office,              ...  ...  ...  344 

In  charities,  majority  can  bind,        ...  •••  ...  344 

executors,  administrators,  have  eacJiMi  control  over  estate,  ...  344 

office  of  trustee  serious,                     ...  ...  ..,  344 

one  trustee  in  absence  of  fraud  not  liable  for  acts  of  co-trustee,.  344 

liability  for  signing  receipt,              ...  ...  ...  346 

must  not  let  fund  lie  in  hand  of  co-trustee,  ...  ...  347 

notice  of  intended  breach  of  trust  affects,  ...  ...  848 

must  prevent  intended  breach,         ...  ...  ...  348 

Trustee  not  entitled  to  emolument,  ...  ...  ...  348 

uAless  he  contract  for  compensation,  ...  ...  848 

trustee  reimbursed  expenses,            •.•  ...  348,353 

profits  made  by,  belong  to  fund,      •••  •.•  ...  349 

C,  Q.  T.  may  have  profits  instead  of  interest,  ...  ...  349 

trustee,  when  liable  for  interest,        ...  ...  ...  349 

when  C.  Q.  T.  knows  breach,  trustee  not  liable, ...  .,.  852 

Indian  executors  not  now  entitled  to  5  per  cent....  ...  353 
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TBUSTS—coniinned. 

Pagi. 

trustee  must  get  in  outstanding  debts. 

••• 

••• 

353 

how  he  must  invest,      ... 

••• 

••• 

854 

not  answerable  for  what  he  doos  not  get  in,  when  no 

fraud  or 

laches,  ... 

••• 

••• 

356 

investment  in  Company's  paper,      ,.. 

••• 

••• 

356 

357 

receipt  of,  when  sufficient  discharge. 

•*• 

••• 

357 

C.  Q.  T.  may  restrain  trustee  or  compel  specific 

act. 

••• 

358 

may  follow  estate  into  hands  of  stranger, 

•«• 

••• 

3S8 

time  no  bar,  when  express  trust. 

••• 

••• 

353 

acquiescence  by  C.  Q.  T.  in  acts  of  trustee. 

... 

... 

859 

time  no  bar  when  concealment. 

••• 

••• 

360 

C.  Q.  T.  where  entitled  to  mesne  profits. 

..• 

... 

360 

when  relief  sought  by   author  of  fraud  or  other 

taking  through 

him. 

••• 

••• 

363 

breach  of  trust  Act, 

..• 

•.. 

864 

UBERRIMA  FIDES 

when  requisite  in  contracts,             ••• 

••• 

••• 

851 

ULTRA  Ymm—ContracL 

See  i^cific  Performance. 

UNCONSCIONABLE  BARGAINS 

set  aside. 

... 

••• 

%U 

UNDERGROUND  SUPPORT 

right  to,    ... 

••• 

... 

M 

UNDISCLOSED  PRINCIPAL. 

See  j4ffency. 

UNDUE  INFLUENCE. 

•.« 

... 

854 

See  Fraud. 

UNLAWFUL  ACT 

gives  right  of  action,     ...                ••• 

••• 

••• 

111 

USES,  STATUTE  OF, 

••• 

••• 

80 

origin  of  tnists, 

... 

...  80-S87 

USUFRUCTUARY  MORTGAGE. 

See  Mortgage. 

USURY  LAWS. 

See  Mortgage. 

VADIUM. 

See  Bailment. 

INDEX. 

VADIUM 

See  Mortgage. 

VAKEEL 

promise  to,  jpendenle  lUe, 

VALUABLE  CONSIDERATION. 
See  Coniideration. 

VrVTJM  VADIUM. 

See  Mortgage, 

VOLUNTARINESS. 

Aristotle's  remarks  on, . . . 
See  Intention. 
voluntary  conveyances,... 

VOLUNTARY  CONVEYANCE 

void  against  subsequent  purchasers,... 
See  Specific  Performance. 

WAGER  CONTRACTS. 
See  Public  Policy. 

WAIVER 

WARD. 

See  Ghiardian. 

WARRANTY 

difference  between  and  Representations, 
its  extent,    ...  ... 

express  and  implied,     ... 
materiality  unimportant  in,  •«• 

WATER,  RUNNING 

use  of,       ... 
subterraneous, 

right  of  riparian  proprietors  to  streams. 
Mason  V.  Hill, 
in  artificial  courses, 
of  sea,  estuaries,  tidal  rivers, 
jui  aUuvionU,  ...  ••• 

accretions,..*  .*•  ... 

maritime  accretions, 
artificial  streams,  ••« 

^t^  Easement. 
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234 

... 

235 

••• 

235 
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154 
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••• 

155 
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.••166-177 

..• 
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176 
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177 

••• 

177 

••• 
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WAY,  RIGHT  OF  Pagb. 

See  EasemenL 

WEAK  INTELLECT 

•persons  of,  dealings  with,  ■ 

WIFE 

See  Married  Woman.    BettlemenL    Equity.    TrusL 

WINDMILL. 
^  See  Easement, 

WITNESSES 

now  personally  examinable  in  Equity  ...  •••         25 

WRIT,  Original 

Commencement  of  action  by,  •••  ..«  ».«         81 

WRITING 

Trust  may  b^  ^hown  by  fraud,  when  writing  does  not  disclose..,       S3 

WRONG  DOER 

no  compulsory  contribution  between— See  ConirUmUon. 
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p.    87  §  4  for   relent  read 

.•• 

rebut. 

p.     38  §  6  for  interest  doctrine 

••• 

inherent  doctrine-. 

p.     41  §  8  line  2  the  country 

••• 

this  country. 

p.     51        line  2  Sir  J.  Turner 

•.• 

Sir  G.  Turner. 

p.     56  §  5  line  13  meant 

••• 

most. 

p.     58       line  7  Marikellay 

••• 

Marshalling. 

p.     61        line  14  an  Atty  &c. 

•  •• 

in  Att  &c. 

p.     67  §  4  Hue  2^  SubtiHlas 

•  •• 

Subtilitas. 

p.     64  §  6  line  3  GoodsaU 

».• 

Godsall. 

p.     65  note  (w)  for  S.  Sm.  read 

••• 

ISm. 

volumma 

.•• 

volumina. 

p.     67        line  8  tittle    ... 

•  •• 

title. 

p.     81        line  S  I  do  think 

••• 

I  do  not  think. 

p.     83  §  7  line  7  in  «iicil 

... 

in  each. 

p.     84  §  9  Hne  11  but  if 

•  •• 

lest. 

p.     85        line  4  word  in  omitted  after  canmts. 

p.     86  §  14  line  unrpations 

•.. 

usurpations. 

p.     87        for  espret  read  esprit ; 

and  for  an  risque  ...  aw  risque. 

p.     88  §  19  line  7  adopt 

.•• 

adapt. 

p.     96  §  5  line  6  marten 

... 

master. 

p.  101      Faley    ..•     Pasley  and 

so  also 

in  §  3  line  1. 

p.  110  note  (c)  read  sec  in  22  Skingley, 

p.  122  note  {d)  line  3  pointed 

••• 

pledged. 

p.  129  §  26.    From  line  5  expunge  torn  "  The  Defendant  down  to  of 

them  :  this  passage  is 

merely  a  repetition  of  the  pass- 

age  on  same  page  beginning  at  line  3. 

p.  141  line  5  legal 

••• 

illegal. 

p.  155  note  W  line  2 /w 

••• 

flow. 

p.  156  line  21  behalf 

••• 

belief. 

*  Owing  to  the  hurry  with  which  the  first  part  of  this  woric  was  passed  through  the 
Fress,  many  errors  and  mispnnts  have  ^«pt  into  the  text^  for  which  I  lutv^  to  apc^ogise,. 
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p.  157  line  2/Mir//y  •••         parity. 

p.  166  §  9  line  1  arising  ...         arises, 

line  5  entreaty  ...         entirety. 

p.  167  line  2.     This  line  should  be  connected  with  next  para. 

p.  190  §  31  line  9.  After  "  allowed  to"  insert  "  transfer  to  another  a 
right  which  to  himself  has  not.  But  the  excep- 
tion is  founded  in  the  value  of  the  transaction  in 
question  which." 

p.  213  line  7,  Expunge  from  C.  H.  I.  to  crimes  p  214.  expunge  C.  H. 
I. — crimes  There  also  and  6ody  is  tmce  used  for  hoy. 
p.  215  adpaneoB    ad  paucos. 
p.  216  line  1  A^w  ...  as  ...        see  para  3. 

Yoluntarious  dcenion  ...         voluntarius  dsemon. 

for  u  uamamne  deeget  nam  omne  detegit. 
p.  222  note  (a)  lex  non  cogit  ad  impossibilia. 
p.  223  line  1  ty  ...  ..•         in. 

p.  236  §  15  line  6  for  be^  lie  ;  and  see  same  error  lower  down* 
p.  242  §  15  line  6  owing  ...         owning, 
p.  243  line  21  strike  out  says. 

p.  244  §  16  line  5  before  the  word  other ^  supply  *'  and  neither  of  them 
does  or  says  anything  tending  to  impose  upon  the" 

p.  255  §  40  line  4  prepetuate  ...        perpetrate. 

p.  280  §  83  line  8  dtfore  dulent  •••        be  fraudulent. 

p.  284  §  93  line  10  laying  •.•         buying. 

p.  285  line  2  for  chattel  ...         or  chattel, 

line  25  serving  ...         severing. 

p.  290  §  3  line  6  paid  ...         unpaid. 

p.  291  §  4  line  9  or  that  U 

The  passage  should  be  "  A  purchased  au  estate,  with  notice  of  an  incum- 
brance, or  thai  it"  &c. 

p.  292  §  5  line  %  rather  ...        either. 

p.  295  §  11  for  V.  C.  Wood,  read  Sir  J.  Romilly  3f.  R. 

p.  298  line  4  Expunge  from  '  make  to  transactions.' 

p.  297  note  (w)  Atk.  291. 

p.  299  line  4  after  would  be  supply      ...         no. 

p.  300  Expunge  "  2^  Plaintiff  may  supply  himself  with  other  artidei  qf 
the  same  description  elsewhere, 

p.  308  line  4  strike  out  the  word  not, 

p.  313  Insert  Lord.  Cranworth  after  MeyneU  v.  Surtees  and  strike  out 
Cranworth  before   TfUliams  v.  TTiUiams. 

p.  314  §  15  line  6  felt  „•        left. 


ERRATA. 

p- 

315  line  4  before  an  insert  where. 

p- 

316  note  (x)  Brotham 

•  •• 

Woollam. 

same  line  Bat 

•  •• 

But. 

(F)  WJTC. 

•  •• 

WLC. 

p- 

322  note  («)  for  JFoHher 

... 

Webster. 

p- 

330  Heading  ;  for  Truth 

*.• 

Trusts. 

p- 

357  note  («)  for  J.  P. 

•  •• 

L.  J. 

§  47  lopess 

•  •• 

losses. 

p- 

378  §  3  line  Oopis 

•  •• 

Copis. 

p- 

404  §  20    if  the  second 

•  •• 

in  the  second. 

p- 

428  §  31  Huxburgh 

... 

Roxburgh 

p- 

466  heading  :  Using 

... 

Usury. 

p- 

481  Legeh 

... 

Lege. 
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